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Administrative Tribunals Act, 1985: ss. 4, 5, 6 &
28--Exclusion of the jurisdiction of the Hgh Court |under
Arts. 226 and 227 in service matters-Constitutional 'validity
of -- Chai rman, Vi ce-Chairman and Menbers-Qualifications and
node of appointnent to nake the Tribunal equally efficacious
and effective alternative to the H gh Court--— Benches and
Crcuits of Tribunal-Setting up of.

Constitution of India, Arts. 226, 227, 32, 136, 323A and
368--Judi cial review - Exclusion of-- Wen pernissible.

HEADNOTE

Clause (1) of Art. 323-A, brought in by Constitution
(42nd Anendnent) Act, 1976, authorised Parlianent to provide
by law for the adjudication or trial by admnistrative
tribunals of disputes and conplaints with respect- to re-
cruitment and conditions of service of persons appointed to
public services. Cause (2)(d) of that Article envisaged
exclusion of the jurisdiction of all courts, except the
jurisdiction of the Suprene Court under Art. 136 with re-
spect to the disputes or conplaints referred to in cl. (1).

Section 28 of the Administrative Tribunals Act, 1985
originally enacted within the anbit of Art. 323-A, provided
for exclusion of jurisdiction of the Supreme Court under
Art. 32. The Act as anended by the Adm nistrative Tribunals
(Anmendrent) Ordi nance, 1986, replaced by Act No. 19 of 1987
now saves the jurisdiction of Supreme Court both under Art.
32 in respect of original proceedings as also under Art. 136
for entertaining appeals. Section 6(1)of the Act which |ays
down qualifications of Chairnan, states that he should be or
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have been (a) a Judge of a High Court, or (b) has for at
| east two years held office of Vice-Chairman, or (c) has for
at least two years held the post of Secretary to the Govern-
ment of India. Sub-section (2) provides that a Vice-Chairnan
should be or have been (a) a Judge of a Hi gh Court, or (b)
for at least two years held the post of a Secretary to the
Government of India, or (bb) for at least five years held
the post of Additional Secretary to the Governnent of |ndia,
or (c) for a period of not less than three years held office
as a Judicial Menber of an Administrative Tribunal. Sub-
section (3) states that the Judicial Menber (a) should or
shoul d have been qualified to be a Judge of a High

436

Court, or (b) has been a nenber of the Indian Legal Service,
Grade 1, for at least three years. Sub-section (3A) provides
that a person to be appointed as Administrative Menber (a)
should have for at |east two years held the post of Addi-
tional Secretary to the Government of India, or (b) has for
at |least three years held the post of a Joint Secretary to
the Governnment of I ndi a.

The petitioners in these wit petitions and transfer
petitions challenged the vires of the 1985 Act. It was
contended that the exclusion of the jurisdiction of the Hi gh
Court under Arts. 226 and 227 in service matters specified
in s.28 of the Act was unconstitutional and void, and that
the conposition of the Tribunal and nbde of appoi ntnment of
Chai rman, Vice-Chairnan and Menbers was outside the scope of
the power conferred on Parlianent under Art. 323-A
Allowi ng the petitions in part, the Court,

By the Court

HELD: It is the Hi gh Court which is being supplanted by
Adm nistrative Tribunal. The office of Chairman of the
Tribunal, therefore, for all practical purposes should be

equated with the office of the Chief Justice of 'a High
Court. Judicial discipline generated by experience and
training in an adequate dose is a necessary qualification
for that post. It is thus essential that he should have been
a Judge of the High Court or he should have for at |east two
years held office as Vice-Chairman. A person who has ‘nerely
held the post of Secretary to the Government of India and
who has no | egal and judicial experience if appointed Chair-
man woul d not only fail to inspire confidence in the public
mnd but would also render the Administrative Tribunal a
much | ess effective and efficaci ous nechanismthan the High
Court. dause (c) of s.6(1) of the Act, therefore, nust be
struck down as invalid. [445 C, 455 DE, 445 ABE]

Per Bhagwati, CJ.

1.1 Judicial reviewis a basic and essential feature of
the Constitution and no | aw passed by Parlianment in exercise
of its constituent power can abrogate it or take it away. It
is, however, within the conpetence of Parlianment “to anend
the Constitution so as to substitute in place of the High
Court another alternative institutional mechanism or ar-
rangenent for judicial review wi thout in any way violating
the basic structure doctrine, provided it is no |l ess effica-
cious than the High Court. Then it woul d be another authori-
ty which would be exercising the power of judicial review

with a viewto enforcing the constitutional linmtations and
mai ntai ning the rule of law [441 B, 443 B(C
437

Mnerva MIlls Ltd. & Os. v. Union of India & Os.
[1981]1 SCR 206, referred to.

1.2 dCdause (2Xd) of Art. 323-A specifically authorises
the exclusion of the jurisdiction of the High Court under
Arts. 226 and 227 by any law made by Parliament under
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cl.(1). |If this constitutional anendnent were to pernt a
law to exclude the jurisdiction of the Hi gh Court under Art.
226 and 227 without sating up an effective alternative
institutional nechanismor arrangenment for judicial review
it would be violative of the basic structure doctrine and
hence outside the constitutent power of Parlianment. It mnust,
therefore, be read as inplicit in the anendnent that such a
law to be coustitutionally valid nust not |eave a void but
it must set up another equally effective alternative author-
ity and vest the power of judicial reviewin it. [443 F, H
44 A B]

2.1 What is needed in a judicial tribunal which is
i ntended to supplant the H gh Court is legal training and
experience. Service matters which are renoved from the
jurisdiction of the Hi.gh Court under Arts. 226 and 227 and
entrusted to the Adnministrative Tribunal invariably involve
guestions of interpretation and applicability of Arts. 14,
15, 16 and 311 which require for their determ nation not
only judicial approach but al so know edge and expertise in
this particular branch of constitutional |law. [445 D, 444 D

2.2 The Chairman of the Admi nistrative Tribunal should
be or should have been a Judge of a Hi gh Court or he should
have for at |east two years held office as Vice-Chairman. It
is the Hi gh Court which i's being supplanted by the Adm nis-
trative Tribunal. Substituting the Chief Justice of a Hgh
Court by a Chairnman of the Adm nistrative Tribunal who has
nerely held the post of a Secretary to the  Governnent of
I ndia and who has no 'l egal or judicial experience would not
only fall to inspire confidence in the public mnd but would
also render the Administrative Tribunal a nuch less effec-
tive and efficacious nmechanismthan the H gh Court. d ause
(c) of s.6(1) of the Act, therefore, nmust be struck down as
invalid. [445 A, C, B, E]

3. Since the Admi nistrative Tribunal "has been created in
substitution of the High Court, its Vice-Chairman wuld be
in the position of a Hi gh Court Judge. Therefore, a District
Judge or an advocate who is qualified to be a Judge of the
Hi gh Court should be regarded as digible for being / Vice-
Chairman of the Adm nistrative Tribunal. The provisions of
the Act in regard to the conposition of the ~Administrative
Tri bunal are weighted in favour of menbers of the  Services.
Thi s val ue di scounting of the judicial nmenbers does have the
ef fect of making the Adm nistrative Tribunal less effective
and efficacious than the Hi gh Court. Unless an amendnent to
that effect is carried out on or before 31st March, 1987 the
Act woul d have to be declared to be invalid because the
438
provision in regard to the conmposition of the Admi nistrative
Tri bunal cannot be severed fromthe other provisions / con-
tained in the Act. [445 F, 446 A, 445 G 446 B]

4.1 Under the Act the sole and exclusive power-to make
appoi ntnent of Chairman, Vice-Chairnman and Administrative
Menbers is conferred on the Governnent. No obligation is
cast on the Government to consult the Chief Justice of India
or to follow any particular selection procedure in this
behal f. Total insulation of the judiciary fromall forns of
interference fromthe coordi nate branches of Government is a
basi c essential feature of the Constitution. In case of H gh
Court Judges the President cannot nake any appointnent
wi thout consultation wth the Chief Justice of the High
Court and the Chief Justice of India. This check or safe-
guard is totally absent in the case of appointnment of the
Chai rman, Vice-Chairman and Administrative Menbers of the
Admini strative Tribunal. |If the Tribunal is created in
substitution of the High Court and the jurisdiction of the
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H gh Court under Arts. 226 and 227 is taken away and vested
in it, it is but essential that the sane independence from
possibility of executive pressure or influence nust also be
ensured to the Chairman, Vice-Chairman and Menbers of the
Tribunal. [446 D, 447 D, B, E]

4.2 The appointnent o[ Chairnman, Vice-Chairman and
Adm ni strative Menbers, therefore, should be nade by the
concerned Governnent only after consultation with the Chief
Justice of India and such consultation nust be neaningfu
and effective. Aternatively, a Hgh Powered Selection
Conmittee headed by the Chief Justice of India or a sitting
Judge of the Supreme Court or concerned H gh Court nom nated
by the Chief Justice of I'ndia may be set up for making these
appoi ntnents. |If either of these two nodes of appointment is
adopted, it would savethe inmpunged Act from invalidation
O herwise, it will be outside the scope of the power con-
ferred on Parlianment under Art. 323-A [447 F, G 448 B]

5. 7The Governnent -shoul d set up a permanent bench and if
that is not feasible having regard to the volune of work,
then at l'east a circuit bench of the Administrative Tribuna
wherever thereis a seat of the H gh Court on or before 31st
March 1987 so that the provisions of the Act could be sus-
tai ned. [448 D|

6. Judgment to operate only prospectively and not to
i nval i dat e appoi ntnents al ready nade. [448 B]
Per Ranganath M sra, /J.

1. The Administrative Tribunal Act, 1985, as anmended by
Act No. 19 of 1986 saves jurisdiction of the Supreme Court
both under Article 32.in respect of original proceedings as
al so under Article 136 for entertaining appeals. There is
thus a forumwhere matters of i nportance and grave i njustice
can be brought
439
for determination or rectification. The exclusion | of the
jurisdiction of the H gh Court, therefore, does not totally
bar judicial review [451 C, 453 A

2.1 1t is open to Parlianment to make effective /alterna-
tive institutional nmechanisnms or arrangenents in place of
the Hi gh Court for providing judicial review But such an
authority or tribunal nust be a worthy successor and rea
substitute of the High Court--not only in formand de jure
but in content and de facto so as to be effective and effi-
cient as also capable of upholding the constitutional = |im-
tations enshrined in Articles 14, 15 and 16 of the Constitu-
tion. [453 B, 454 C, 453 E]

2.2 The Tribunal under the scheme of the Act has been
contenpl ated as a substitute and not as supplenental to the
H gh Court. It is not designed as an additional froum from
where parties could go to the High Court. Under ss. 14 and
15 of the Act all the powers of the Courts, except those of
the Supreme Court, in regard to matters specified  therein
vest in the Tribunal--either Central or State. Barring of
the jurisdiction of the H gh Court under Arts. 226 and 227
cannot, therefore, be said to be ultra vires the Constitu-
tion. [443 CD, FG 449 Al

Mnerva Mlls Ltd. & Os. v. Union of India & Os.,
[1981] 1 SCR 206, 287 and K. K. Dutta v. Union of India,
[1980] 3 SCR 811, referred to.

3.1 The Ofice of Chairman of the Tribunal should for
all practical purposes be equated with the office of Chief
Justice of a Hgh Court. Judicial discipline generated by
experience and training in an adequate dose being a neces-
sary qualification for that post, ordinarily a retiring or
retired Chief Justice of a High Court or when such a person
is not available, a senior Judge of proved ability, either




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 19

in office or retired should be appointed. In order that the
Tribunal nay be acceptable to the litigants, who are them
sel ves nmenbers of the various Services, therefore, s.6(1)(c)
of the Act, which nakes a Secretary to the Government of
India also eligible for the post of Chairman, should be
omtted. [455 D F]

3.2 The selection of Vice-Chairman and Menbers, when it
is not of a sitting Judge or retired Judge of a High Court,
should be done by a high powered comrmittee with a sitting
Judge of the Supreme Court, to be nonminated by the Chief
Justice of India, as its Chairman. This will ensure selec-
tion of proper and competent people to man these high of-
fices of trust and help to build up reputation and accept-
ability. The Central Governnent to bring the provisions of
the Act in accord within a reasonable tine not beyond March
31, 1987. O else, the constitution of Tribunal as a substi -
tute of the H gh Court would be open to challenge. [455 G
456 A, H]

3.3 The judgnent to operate prospectively and not to affect
t he

440

appoi ntnents already nmade to the office of Vice-Chairmn and
Menbers. [456 B]

4. The termof five years prescribed under s.8 of the
Act for Chairnman, Vice-Chairman and Menbers of the Tribuna
requiting them to retire at the end of it is too short,
which is neither convenient to the person selected for the
job nor expedient to'the schene. When anendnents to the Act
are undertaken this aspect of the natter deserves to be
consi dered. [456 C, F, (@

JUDGVENT:
ORIG NAL JURI SDICTION: Wit Petition No. 12437 of 1985 etc.
(Under Article 32 of the Constitution of India)

Raj u Ramachandra, Mukul Mudgal, Ms. R Ramachandran
N.J. Mehta, P.H Parekh, D. Krishnamurthy, KN Rai, KR
Nagaraja, Ms. Malinio Poduval, N N. Verna, S.K Bhardwaj and
P.D. Sharma for the Petitioners.

K. Parasaran, Attorney General, V.P. Sarthy and Ms. A
Subhashini for the Respondents.

S.K. Sinha and S. K. Verna for the Respondents.
The Judgrment of the Court was delivered by

BHAGMTI, CJ. | amin entire agreenent with the judgnent
prepared by ny |earned brother Ranganath M'sra, but since
the questions involved in these wit petitions are of sem -

nal inportance affecting as they do, the structure of. the
judicial system and the principle of independence of the
Judiciary, | think I would be failing in nmy duty if- I did

not add a few words of ny own.

There are two questions which arise for consideration in
these wit petitions and they have been succinctly set out
in the judgment of Ranganath Msra, J. The first question.is
whet her the exclusion of the jurisdiction of the H gh Court
under Articles 226 and 227 of the Constitution in service
matters specified in section 218of the Adm nistrative Tribu-
nal s Act, 1985 (hereinafter referred to as the inmpugned Act)
and the vesting of exclusive jurisdiction in such service
matters in the Administrative Tribunal to be constituted
under the inpugend Act, subject to an exception in favour of
the jurisdiction of this Court under Articles 32 and 136, is
unconstitutional and void and in any event, even if the
first question be answered against the petitioners and in
f avour of
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the Governnent, the second question required to be consid-
ered is, whether the conmposition of the Administrative
Tribunal and the node of appointrment of Chairman, Vice-
Chairmen and nenbers have the effect of introducing a con-

stitutional infirmty invalidating the provisions of the
i mpugned Act. | agreed with the answers given to these
guestions in the judgnment of Ranganath Msra, J. | would

articulate nmy reasons as follows:--

It is nowwell-settled as a result of the decision of
this Court in Mnerva MIls Ltd. & Ohers v. Union of India
and Ors. [1981] 1 SSC R 206 that judicial reviewis a basic
and essential feature of the Constitution and no | aw passed
by Parlianent in exercise of its constituent power can
abrogate it or take it away. If the power of judicial review
is abrogated or taken away the Constitution will cease to be
what it is. It is-a fundanental principle of our constitu-
tional ;schene that every organ of the State, every authority
under the Constitution, derives its power fromthe Constitu-
tion and has to act within the limts of such power. It is a
limted Government which we have under the Constitution and
both the executive and the |egislature have to act wthin
the limts of the power conferred upon them under the Con-
stitution. Now a -question may arise as to what are the
powers of the executive and whet her the executive has acted
within the scope of its power. Such a question obviously
cannot be left to the executive to decide and for two very
good reasons. First, the decision of the question would
depend wupon the interpretation of the Constitution and the
laws and this would pre-emnently be a matter fit to be
deci ded by the judiciary, because it is the judiciary which
alone would be possessed of expertisein this field and
secondly, the constitutional and |legal protection afforded
to the citizen would becone illusory, if it were left to the
executive to determine the legality of its owmn action. So
also if +the legislature makes a |aw and a dispute arises
whet her in naking the |aw, the legislature has acted outside
the area of its legislative conpetence or the law i's viola-
tive of the fundanental rights or of any other provisions of
the Constitution, its resolution cannot, for the same rea-
sons, be left to the determ nation of the |egislature. The
Constitution has, therefore created an i ndependent nachinery
for resolving these disputes and this i ndependent nmchinery
is the judiciary which is vested with the power of judicia
review to determne the legality of executive action and the
validity of legislation passed by the legislature. The
judiciary is constituted the ultimate interpreter of the
Constitution and to it is assigned the delicate task of
determning what is the extent and scope of the power / con-
ferred on each branch of Government, what are the limits on
the exercise of such power under the Constitution and whet h-
er any action of any branch transgresses such limts. It is
also a basic principle of the rule of law which perneates
every provision of the Constitution and which fornms its very
core and essence that the exercise of power by the executive
or any other authority nust not only be conditioned by the
Constitution but also be in
442
accordance with lawand it is the judiciary which has to
ensure that the law is observed and there is conpliance with
the requirenents of |law on the part of the executive and
other authorities. This function is discharged by the judi-
ciary by exercise of the power of judicial reviewwhich is a
nost potent weapon in the hands of the judiciary for mainte-
nance of the rule of law. The power of judicial reviewis an
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integral part of our constitutional systemand without it,
there wll be no Governnent of laws and the rule of I|aw
woul d become a teasing illusion and a prom se of wunreality.
That is why | observed in nmy judgnent in Mnerva MIIls’Ltd.
case (supra) at pages 287 and 288:---
"I amof the viewthat if there is one feature
of our Constitution which, nore than any
other, is basic and fundanental to the mainte-
nance of denmocracy and the rule of law, it is
the power of judicial reviewand it is unques-
tionably, to ny mnd, part of the basic struc-
ture of the Constitution. OF course, when |
say this | 'should not be taken to suggest that
however effective alternative institutiona
mechani sns or arrangements for judicial review
cannot be made by Parliament. But what | w sh
to enphasise is that judicial review is a
vital principle of our Constitution and it
cannot be abrogated wthout affecting the
basic structure of the Constitution. If by a
Constitutional amendnment, the power of judi-
cial reviewis taken away and it is provided
that the wvalidity of any law nmade by the
| egi slature shall not be liable to be «called
in question on any ground, even if it s
outside the legislative  conpetence of the
| egislature or is violative of -any fundanenta
rights, it would be nothing short of subver-
sion of ‘the Constitution, for it would make a
nockery . of the distribution “of |legislative
powers between the Union and the States and
render the fundamental rights meaningless and
futile. So also if a constitutional amendment
is made which has the effect of taking away
the power of judicial review and providing
that no anendnent nmade in the Constitution
shall be liable to be.questioned /on any
ground, even if such anendnent is violative of
the basic structure and, therefore, outside
the anendatory power of Parliament, it would
be maki ng Parliament sole judge of the consti-
tutional validity of what it has done and that
woul d, in effect and substance, nullify the
limtation on the anmendi ng power of Parlianent
and affect the basic structure of the Consti-
tution. The concl usion nust thereforeinevita-
bly follow that clause (4) of the Article 368
is unconstitutional and void as damaging. the
basic structure of the Constitution."
443
It is wundoubtedly true that my judgnent in Mnerva MIlls
Ltd. case (supra) was a minority judgnment but so far ‘as this
aspect is concerned, the majority Judges al so took the same
view and held that judicial reviewis a basic and essentia
feature of the Constitution and it cannot be abrogated
wi thout affecting the basic structure of the Constitution
and it is equally clear fromthe same decision that though
judicial review cannot be altogether abrogated by Parlianment
by amendi ng the Constitution in exercise of its constituent
power, Parlianment can certainly, without in any way violat-
ing the basic structure doctrine, set up effective alterna-
tive institutional nechanisns or arrangenents for judicia
review. The basic and essential feature of judicial review
cannot be dispensed with but it would be within the conpe-
tence of Parliament to amend the Constitution so as to
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substitute in place of the H gh Court, another alternative
institutional nmechanismor arrangenent for judicial review,
provided it is no less efficacious than the H gh Court.
Then, instead of the High Court, it would be another insti-
tutional mechanismor authority which would be exercising
the power of judicial reviewwth a viewto enforcing the
constitutional limtations and maintaining the rule of |aw.
Therefore, if any constitutional anendnent nade by Parlia-
ment takes away fromthe Hi gh Court the power of judicia
review in any particular area and vests it in any other
institutional mechanismor authority, it would not be viola-
tive of the basic structure doctrine, so long as the essen-
tial condition is fulfilled, nanely that the alternative
institutional nechanismor authority set up by the parlia-
mentary amendment is noless effective than the H gh Court.

Here, in the present case, the inpugned Act has been
enacted by Parlianent in exercise of the power conferred by
clause ~ (1) of “Article 323A which was introduced in the
Constitution by Constitution (42nd Anendemmt) Act, 1976.
Clause (2)(d) of this Article provides that a | aw nade by
Par| i ament _under clause (1) may exclude the jurisdiction of
courts, except the jurisdiction of the Supreme Court under
Article 136, wth respect-to the disputes or conplaints
referred to in clause (1). The exclusion of the jurisdiction
of the H gh Court under Articles 226 and 227 by any | aw made
by Parlianent under clause (1 ) of Article 323Ais, there-
fore, specifically authorised by the constitutional anend-
ment enacted in clause (2) (d) of that Article. It is dear
from the discussion.in the preceding paragraph that this
constitutional amendment aut horising exclusion of the juris-
diction of the High Court under Articles 226 and 227 postu-
lates for its validity that the | aw nade under clause (1) of
Article 323A excluding the jurisdiction of the Hi gh Court
under Articles 226 and 227 must provide for an effective
alternative institutional nmechanismor authority for judi-
cial review If this constitutional amendnent were to permt
a |aw nade under clause (1) of Article 323A to exclude the
jurisdiction of the H gh Court under Articles 226 and 227
wi t hout setting up an effective alternative
444
institutional nmechani smor arrangenent for judicial review,
it would be violative of the basic structure doctrine  and
hence outside the constituent power of Parlianent. It mnust,
therefore, be read as inplicit in this constitutional anend-
nment that the |aw excluding the jurisdiction off the  High
Court under Articles 226 and 227 perm ssible under it nust
not leave a void but it must set up another effective insti-
tutional mechanismor authority and vest the power of judi-
cial reviewin it. Consequently, the inpugned Act. excluding
the jurisdiction of the H gh Court under Articles 226 and
227 in respect of service matters and vesting suchjurisdic-
tion in the Adm nistrative Tribunal can pass the test of
constitutionality as being within the anmbit and coverage of
clause (2) (d) of Article 323A, only if it can be shown that
the Adm nistrative Tribunal set up under the inpugned Act is
equally efficacious as the H gh Court, so far as the power
of judicial review over service matter 1is concerned. W
must, therefore, address ourselves to the question whether
the Administrative Tribunal established under the inpugned
Act can be regarded as equally effective and efficacious in
exercising the power or judicial reviewas the H gh Court
acting under Articles 226 and 227 of the Constitution

It is necessary to bear in mnd that service mtters
which are renoved fromthe jurisdiction of the H gh Court
under Articles 226 and 227 of the Constitution and entrusted
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to the Adm nistrative Tribunal set up under the inmpugned Act
for adjudication involve questions of interpretation and
applicability of Articles 14, 15, 16 and 311 in quite a
| arge nunber of cases. These questions require for their
determ nation not only judicial approach but also know edge
and expertise in this particular branch of constitutiona
law. It is necessary that those who adjudicate upon these
guestions should have sanme nodicumof legal training and
judicial experience because we find that sonme of these
guestions are so difficult and conplex that they baffle the
m nds of even trained Judges in the High Courts and the
Supreme Court. That is the reason why at the tine of the
prelimnary hearing of these wit petitions we insisted that
every bench of the Administrative Tribunal should consist of
one judicial nmenber and one adnministrative nmenber and there
shoul d be no preponderance of adm ni strative nmenbers on any
bench. O course, the presence of the adm nistrative nenber
woul d provide input of practical experience in the function-
ing of the services and add to the efficiency of the Admn-
istrative Tribunal but the legal input would undeniably be
nore inportant and sacrificing the l'egal input or not giving
it sufficient weightage would definitely inpair the efficacy
and effectiveness of the Adm nistrative Tribunal as conpared
to the High Court. Now section 6 provides that the Chairman
of the Administrative Tribunal should be or should have been
a Judge of the High Court or he should have for at |east two
years hel d office of Vice-Chairman or he shoul d have for at
| east two years held the post of

445

Secretary to the Governnent of India or any other post under
the Central or State Governnent carrying a scale of pay
which is not less than that of a Secretary to the Governnent
of India. | entirely agree with Ranganath Msra, J. that the
Chai rman of the Administrative Tribunal should be or 'should
have been a Judge of a Hi gh Court or he should have for at
| east two years held office as Vice-Chairman. |f he has held
office as Vice-Chairnman for a period of at |east two years
he woul d have gathered sufficient experience and al'so within
such period of two years, acquired reasonable famliarity
with the constitutional and |egal  questions involved in
service matters, But substituting the Chief Justice of a
H gh Court by a Chairman of the Adm nistrative Tribunal ~ who
has nerely held the post of a Secretary to the Governnent
and who has no legal or judicial experience would not only
fail to inspire confidence in the public mnd but would al so
render the Administrative Tribunal a much | ess effective and
ef fi caci ous nechani smthan the, H gh Court. W cannot afford
to forget that it is the H gh Court which is being supplant-
ed by the Admi nistrative Tribunal and it nust be so manned
as to inspire confidence in the public nind that it /is a
hi ghly competent and expert nechani smw th judicial -approach

and objectivity. OF course, | nust nake it clear that when |
say this, | do not wish to cast any reflection on the nem
bers of the Civil Services because fortunately we have, —in
our country, brilliant civil servants who possess trenmendous

sincerity, drive and initiative and who have renarkable
capacity to resolve and overcone adm nistrative problens of
great conplexity. But what is needed in a judicial tribuna
which is intended to supplant the H gh Court is legal train-
ing and experience. | am therefore, of the view, in agree-
nment wth Ranganath Msra, J. that clause (c) of section 6
(1) nust be struck down as invalid.

| also fail to see why a District Judge or an advocate
who is qualified to be a Judge of a High Court should not be
eligible to be considered for appointnent as Vice-Chairman
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of the Admnistrative Tribunal. It nay be noted that since
the Administrative Tribunal has been created in substitution
of the Hi gh Court, the Vice-Chairnman of the Administrative
Tri bunal would be in the position of a H gh Court Judge and
if a District Judge or an advocate qualified to be a Judge
of the H gh Court, is eligible to be a Hgh Court Judge,
there is no reason why he should not equally be eligible to
be a Vice-Chairman of the Admi nistrative Tribunal. Can the
position of a Vice-Chairman of the Administrative Tribuna
be consi dered higher than that of a H gh Court Judge so that
a person who is eligible to be a H gh Court Judge may yet be
regarded as ineligible for becoming a Vice-Chairman of the
Adm ni strative Tribunal ? It does appear that the provisions
of the inpugned Act in regard to the conposition of the
Admi ni strative Tribunal are a little weighted in favour of
menbers of the Services. This weightage in favour of the
menbers of the Services and value-discounting of the judi-
cial nmenbers does have the effect of
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nmaki ng the Adnministrative Tribunal less effective and effi-
cacious than the H gh Court. | woul d therefore suggest that

a District Judge or an Advocate who is qualified to be a
Judge of the H gh Court should be regarded as eligible for
being Vice-Chairman of ~the Admnistrative Tribunal and
unl ess an amendnent to that effect is carried out on or
before 31st March, 1987, the inpugned Act would have to be
declared to be invalid, because the provision in regard to
conposition of the Administrative Tribunal cannot be severed
fromthe other provisions contained in the inmpugned Act.

That takes ne to another serious infirmty in.the provi-
sions of the inpugned Act in regard to the nbde of . appoint-
ment of the Chairnman, Vice Chairnman and nenbers  of the
Admi nistrative Tribunal. So far as the appointnment of . judi-
cial nenbers of the Administrative Tribunal is concerned,
there is a provision introduced in the inpugned Act by way
of amendment that the judicial nenbers shall be appointed by
the Government concerned in consultation with the Chief
Justice of India. Ooviously no exception can be ‘taken to
this provision, because even so far as Judges of° the High
Court are concerned, their appointnent is required to be
made by the President inter alia in consultation with the
Chief Justice of India. But so far as the —appointment of
Chai rman, Vi ce-Chairnmen and adm nistrative nmenbers is con-
cerned, the sole and exclusive power to nake such ~appoint-
ment is conferred on the Governnment under the inpugned  Act.
There is no obligation cast on the Government to consult the
Chief Justice of India or to follow any particul ar sel ection
procedure in this behalf. The result is that it is left to
the absolute wunfettered discretion of the Governnent to
appoint such person or persons as it |likes as Chairnan,
Vi ce- Chai rman and admini strative nenbers of the Adninistra-
tive Tribunal. Now it may be noted that alnobst all cases in
regard to service matters which cone before the Admnistra-
tive Tribunal would be against the Government or any of -its
officers and it would not at all be conducive to judicia
i ndependence to | eave unfettered and unrestricted discretion
in the executive to appoint the Chairman, Vice-Chairnen and
adnmi ni strative nenbers, if a judicial nenber or an adninis-
trative menber is looking forward to promotion as Vice-
Chairman or Chairman, he would have to depend on the good-
will and favourabl e stance of the executive and that would
be likely to affect the i ndependence and inpartiality of the
menbers of the Tribunal. The same would be the position
vis-a-vis pronotion to the office of Chairnman of the’ Adm n-
istrative Tribunal. The adnministrative nenbers woul d al so be
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likely to carry a sense of obligation to the executive for
havi ng been appoi nted nenbers of the Administrative Tribuna
and that would have a tendency to inpair the independence
and objectivity of the nenbers of the Tribunal. There can be
no doubt that the power of appointnent and pronotion vested
in the executive can have prejudicial effect on the
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i ndependence of the Chairnan, Vice-Chairnen and nenbers of
the Administrative Tribunal, if such power is absolute and
unfettered. If the nenbers have to | ook to the executive for
advancenent, it may tend, directly or indirectly, to influ-
ence their decision-making process particularly since the
Government would be a litigant in nost of the cases comng
before the Adnministrative Tribunal and it is the action of
the CGovernment whi ch woul d be chall enged in such cases. That
is the reason why in case of appointnent of H gh Court
Judges, the power of appointment vested in the executive is
not an absolute unfettered power but it is hedged in by a
whol esone check and safeguard and the President cannot nmke
an appointment of a H gh Court Judge w thout consultation
with the Chief Justice of the Hi gh Court and the Chief
Justice of India and a healthy convention has grown up that
no appoi ntment woul d be nade by the Government which is not
approved by the Chief Justice of India. This check or safe-
guard is totally absent in the case of appointment of the
Chai rman, Vi ce-Chairmen and admini strative menbers of the
Admi ni strative Tribunal and the possibility cannot be ruled
out-indeed the |litigating public would certainly carry a
feeling--that the decisionmaking process of the Chairman,
Vi ce-Chairmen and nenbers of the Administrative Tribuna
mght be likely to be affected by reason of dependence on
the executive for appointrment and pronotion. It can no
| onger be disputed that total insulation of the judiciary
fromall fornms of interference fromthe coordinate branches
of Governnent is a basic essential feature of the Constitu-
tion. The Constitution nmakers have made anxi ous provision to
secure total independence of thejudiciary from executive
pressure or influence. Qobviously, therefore if the  Adm nis-
trative Tribunal is created in substitution of° the High
Court and the jurisdiction of the H gh Court under Articles
226 and 227 is taken away and vested in the Administrative
Tri bunal, the sane independence from possibility of execu-
tive pressure or influence nust also be ensured to the
Chai rman, Vice-Chairnmen and nmenbers of the Admi nistrative
Tribunal. O else the Adninistrative Tribunal would cease to
be an equally effective and efficacious substitute for the
Hi gh Court and the provisions of the inpugned Act would be
rendered invalid. | am therefore, of the view that the
appoi ntnent of Chairman, Vice-Chairnen and admnistrative
nenbers should be made by the concerned Governnment/ only
after consultation with the Chief Justice of India'and such
consul tation nust be neani ngful and effective and ordinarily
the recomrendation of the Chief Justice of India nust be
accepted unless there are cogent reasons, in which event the
reasons nust be disclosed to the Chief Justice of India and
his response nust be invited to such reasons. There is also
another alternative which my be adopted by the Governnent
for maki ng appoi ntnments of Chairnman, Vice Chairnen and nem
bers and that may be by setting up a H gh Powered Selection
Conmittee headed by the Chief Justice of India or a sitting
Judge of the Suprene Court or concerned Hi gh Court nom nated
by the Chief Justice of
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India. Both these mOdes of appointnent will ensure selection
of proper and conpetent persons to man the Administrative
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Tribunal and give it prestige and reputation which would
inspire confidence in the public mindin regard to the
conpetence, objectivity and inpartiality of those manning

the Administrative Tribunal. If either of these two nodes of
appoi ntnent is adopted, it would save the inpugned Act from
invalidation. Oherwise, it will be outside the scope of the
power conferred on Parlianment under Article 323-A. | would,
however hasten to add that this judgnment will operate only
prospectively and will not invalidate appointnents already

made to the Adninistrative Tribunal. But if any appointments
of Vice-Chairmen or adnministrative nenbers are to be made
hereafter, the same shall be made by the Governnent in
accordance with either of the aforesaid two nodes of ap-
poi nt nent .

I may also add that if the Adm nistrative Tribunal is to
be an equally effective and efficaci ous substitution for the
H gh Court on the basis of which alone the inpugned Act can
be sustained, there nust be a permanent or if there is not
sufficient work, then a Crcuit Bench of the Administrative
Tri bunal ' at every place where there is a seat of the High
Court. | would, therefore, direct the Governnment to set up a
per manent bench and if that is not feasible having regard to
the volume of work, then at least a Crcuit Bench of the
Admi ni strative Tribunal wherever there is a seat of the High
Court, on or before 31st Mrch, 1987. That would be neces-
sary if the provisions of the inpugned Act are to be sus-
tained. So far as rest of the points dealt with in the
j udgrment of Ranganath M sra, J. are concerned, | express nmny
entire agreenent with the view taken by him

RANGANATH M SRA J: The chall enge raised to the vires of
the Administrative Tribunals Act, 1985,  (hereinafter re-
ferred to as "the Act’) in an application under Article 32
of the Constitution and the other connected matters has been
referred to the Constitution Bench for adjudication. Indis-
putably the Act has been franed within the anbit of | Article
323A which was brought into the Constitution by the Forty-
Second Anendnent Act in 1976. ln exercise of power vested
under Section 1(3) of the Act, the Central GCovernnment ap-
poi nted 1.11.1985 as the date fromwhich the Act would cone
into force. Thereupon Sampat Kunmar and others (WP. 12460 of
1985) noved this Court and the connected nmatters were
brought before this Court or different High Courts which
have since been transferred’ to this Court to be anal ogously
heard. On 31.10. 1985 a Division Bench of this Court gave
certain interimdirections including stay of transfer of the
pending applications under Article 32 which were liable to
be transferred to the Tribunal and al so for continuance of
exercise of jurisdiction wunder Article 32 in regard to
di sputes covered under the Act notwithstanding the bar
provided in Section 28.
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In the wit applications as presented the main chall enge
was to the abolition of the Jurisdiction of this Court under
Article 32 in respect of specified service disputes. Chal-
| enge was al so rai sed agai nst the taking away of the juris-
diction of the Hi gh Court under Articles 226 and 227. It was
further canvassed that establishment of benches of the
Tri bunal at All ahabad, Bangal ore, Bombay, Calcutta, Gauhati,
Madras. and Nagpur with the principal seat at Delhi would
still prejudice the parties whose cases were al ready pending
before the respective H gh Courts |located at places other
than these places and unless at the seat of every H gh Court
facilities for presentation of applications and for hearing
thereof were provided the parties and their |awers woul d be
adversely affected. The interimorder nmade on Cctober 31
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1985, nmade provisions to neet the working difficulties.
Learned Attorney Ceneral on behalf of the Central Governnent
assured the Court that early steps would be taken to anend
the law so as to save the jurisdiction under Article 32,
renove other mnor anomalies and set up a bench of the
Tri bunal at the seat of every Hi gh Court. By the Adm nistra-
tive Tribunals (Arendnent) O di nance, 1986, these amendnents
wer e brought about and by now an appropriate Act of Parlia-
ment has replaced the Ordinance. Mst of the origina
grounds of attack thus do not survive and the contentions
that were canvassed at the hearing by the counsel appearing
for different parties are these
(1) Judicial reviewis a fundanental aspect of
the basic structure of our Constitution and
bar of the jurisdiction of the H gh Court
under Articles 226 and 227 as contained in
Section 28 of the Act cannot be sustai ned;
(2) Bven if the bar of jurisdiction is upheld,
the Tribunal being a substitute of the High
Court, its constitution and set up should be
such that it would in fact function as such
substitute and become an institution in which
the parties could repose faith and trust;
(3) Benches of the Tribunal should not only be
established at the seat of every H gh Court
but ' should be available at every place where
the Hi gh Courts have pernanent -benches;

(4) So far as Tribunals set up or to
be set up by the Central or the State GCovern-
ments are concerned, they should have no
jurisdiction in respect of enployees of the
Suprenme Court or nenbers-of the subordinate
judiciary and enpl oyees working in such estab-
i shments inasmuch as exercise of jurisdiction
of the Tribunal ~would interfere wth the
control absolutely vested in
450
the respective H gh Courts inregard to the
judicial and other subordinate officers  under
Article 235 of the Constitution

After oral argunments were over, |earned Attorney GCener-
al, after obtaining instructions fromthe Central Governnent
filed a nmenorandumto the effect that section 2(q) of the
Act would be suitably amended so as to exclude officers -and
servants in the enploynent of the Supreme Court and nenbers
and staff of the subordinate judiciary fromthe purview of
the Act. In the sane nmenorandumit has al so beensaid that
CGovernment woul d arrange for sittings of the benches of  the
Tribunal at the seat or seats of each High Court on the
basis that 'sittings’ will include 'circuit sittings’ and
the details thereof would be worked out by the Chairman or
t he Vi ce- Chairman concer ned

Wth these concessions made by the |earned Attorney
General, only two aspects remain to be dealt with by us,
nanely, those covered by the first and the second conten-
tions.

Strong reliance was placed on the judgnent of Bhagwati,
J (one of us---presently the learned Chief Justice) in
Mnerva MIlls Ltd. & Os. v. Union of India & Os., [1981] 1
SCR 206, 287 where it was said:

"The power of judicial reviewis an integra
part of our constitutional systemand without
it, there will be no Governnent of Ilaws and
the rule of [aw would becone a teasing illu-
sion and a prom se of unreality. | amof the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 14 of 19

view that if there is one feature of our
Constitution which, nore than any other, is
basic and fundanental to the naintenance of
denocracy and the rule of law, it is the power
of judicial reviewand it is wunquestionably,
to ny mnd, part of the basic structure of the
Constitution. O course, when 1 say this |
should not be taken to suggest that, however
effective alternative institutional mechanisns
or arrangenents for judicial review cannot be
made by Parliament. But what | wish to enpha-
sise is that judicial reviewis a vital prin-
ciple of ‘our Constitution and it cannot be
abrogated without affecting the basic struc-
ture of the Constitution. If by a constitu-
tional anmendment, the power of judicial review
is taken “away and it is provided that the
validity of any law nade by the Legislature
shall -~ not be liable to be called in question
onany ground, weven if it is outside the
I'egi sl ati ve ~conpetence of the Legislature or
is violative of “any
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fundanental rights, it would be nothing short
of subversion of the Constitution, for it
woul d /make a nockery of the distribution of
| egislative powers between the Union and the
States' and render the fundanental rights
nmeani ngless and futile. So also if a constitu-
tional anmendrment is made which-has the effect
of taking away the power of judicial review"

Article 32 was described by Dr. Anbedkarin course of
the debate in the Constituent Assenbly as the ’'soul’ and
"heart’ of the Constitution and it is inrecognition of this
position that though Article 323A(2)(d) authorised excl usion
of jurisdiction under Article 32 and the original Act had in
Section 28 provided for it, by amendnent jurisdiction under
Article 32 has been left untouched. The Act thus /5 saves
jurisdiction of this Court both under Article 32 in respect
of original proceedings as also under Article 136 for enter-
tai ning appeals against decisions of the Tribunal on grant
of Special Leave. Judicial review by the apex court has thus
been left in tact.

The question that arises, however, for consideration is
whet her bar of jurisdiction under Articles 226 and 227
affects the provision for judicial review The right to nove
the High Court inits wit jurisdiction--unlike the one
under Article 32, is not a fundamental right. Yet, the  High
Courts, as the working experience of three and a hal f / dec-
ades shows have in exercise of the power of judicial review
pl ayed a definite and positive role in the matter of preser-
vation of fundanental and other rights and in keeping adm n-
istrative action under reasonable control. In these thirty-
six years follow ng the enforcenent of the Constitution, not
only has India s popul ati on been nore than doubl ed but also
the nunber of litigations before the courts including the
High Courts has greatly increased. As the pendency in the
High Courts increased and soon becane the pressing problem
of backlog, the nation’s attention cane to be bestowed on
this aspect. Ways and nmeans to relieve the High Courts of
the | oad began to engage the attention of the Government at
the Centre as also in the various States. As early as 1969,
a Committee was set up by the Central Governnent under the
chai rmanship of M. Justice Shah of this Court to rmake
recomendati ons suggesting ways and nmeans for effective,
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expeditious and satisfactory di sposal of matters relating to
servi ce disputes of Government servants as it Was found that
a sizable portion of pending litigations related to this
category. The Committee recomended the setting up of an
i ndependent Tribunal to handl e the pending cases before this
Court and the Hi gh Courts. Wiile this report was stil
engaging the attention of Government, the Administrative
Reforms Comm ssion also took note of the situation and
recormended the setting up of Civil Services Tribunals to
deal with appeals of Covernment servants against discipli-
nary action. In certain States, Tribunals of this type came
into exi stence and started functioning. But the Centra
452
CGovernment | ooked into the matter further as it transpired
that the major chunk of service litigation related to nmat-
ters other than disciplinary action. In May 1976, a Confer-
ence of Chief Secretaries of-the States discussed this
problem Then came the Forty- Second Amendnent of the Consti -
tution bringing in Article 323A which authorised Parlianment
to provide by law "for the adjudication or trial by admnis-
trative tribunals of disputes and conplaints with respect to
recruitnment and conditions of service of persons appointed
to public services and posts in connexion with the affairs
of the Union or of ‘any State or of any local or other au-
thority wthin the territory of India or under the contro
of the CGovernnent of India or of any Corporation owned or
controlled by the Government." As already stated this Arti-
cle envisaged exclusion of the jurisdiction of all courts,
except the jurisdiction of. the Suprenme Court under Article
136, with respect to the disputes or conplaints referred to
in clause (1). Though the Constitution now contained the
enabl i ng power, no inmedi ate steps were taken'to set up any
Tribunal as contenplated by Article 323A A Constitution
Bench of this Court in K K Dutta v. Union of India, [1980]
3 SCR 811 observed:
"There are fewother litigative areas than
di sputes between nenbers of various /services
inter se, where the principle that public
policy requires that all litigation nust have
an end can apply with greater force.” Public
servants ought not to be driven or required to
di ssipate their time and energy in court-room
battles. Thereby their attention is diverted
frompublic to private affairs and their inter
se disputes affect their sense of oneness
without which no institution can function
ef fectively. The constitution of Service
Tribunals by State GOvernments with an . apex
Tribunal at the Centre which in the generality
of the cases, should be the final arbiter of
controversies relating to conditions of  serv-
ice, including the vexed question of seniori-
ty, may save the courts fromthe aval anche of
wit petitions and appeals in service matters.
The proceedi ngs of such Tribunals can have the
nerit O infornmality and if they will not be
tied down to strict rules of evidence, they
nm ght be able to produce solutions which wll
satisfy many...."

In the neantime the problem of the backlog of cases in
the H gh Courts becones nore acute and pressing and cane to
be further discussed in Parlianment and in conferences and
seminars. Utimately in January 1985, both Houses of Parli a-
ment passed the Bill and with the Presidential assent on
27th February, 1985, the law enabling the long awaited




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 16 of 19

Tribunal to be constituted cane into existence. As already
noticed, the Central CGovernment notified the Act to cone
into force with effect from1.11.1985
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Exclusion of the jurisdiction of the H gh Courts in
service matters and its propriety as also validity have thus
to be examined in the background indicated above. W have
already seen that judicial review by this Court is |eft
whol |y unaffected and thus there is a forumwhere matters of
i mportance and grave injustice can be brought for determn na-
tion or rectification. Thus exclusion of the jurisdiction of
the Hi gh Court does not totally bar judicial review This
Court in Mnerva MIIs’' case did point out that "effective
alternative institutional " nechanisns or arrangenents for
judicial review' can be nmade by Parlianment. Thus it is
possible to set up an alternative institution in place of
the Hi gh Court for providing judicial review The debates
and deliberations spread over alnpst two decades for explor-
ing ways and neans for relieving the H gh Courts of the |oad
of backl'og of cases and for assuring quick settlenment of
service disputes in the interest of ‘the public servants as
al so the country cannot be | ost sight of while considering
this aspect. It has not been disputed before us--and perhaps
could not..have been--that the Tribunal under the schene of
the Act would take 'over a part of the existing backlog and a
share of the normal 1oad of the H gh Courts. The Tribuna
has been contenpl ated as a substitute and not as suppl enen-
tal to the High Court in the schenme of administration of
justice. To provide the Tribunal as an additional forumfrom
where parties could go to the High Court would certainly
have been a retrograde step considering the situation and
circunst ances to neet which the innovation has been ' brought
about. Thus barring of the jurisdiction of the H gh Court
can indeed not be a valid ground of attack.

What, however, has to be kept in viewis that the Tribu-
nal should be a real substitute of the H gh Court--not only
in form and de jure but in content and de facto. As was
pointed out in Mnerva’s MIls, the alternative arrangenent
has to be effective and efficient as also capabl e of uphol d-
ing the constitutional linmitations. Article 16 of the Con-
stitution guarantees equality of opportunity in matters of
public enployment. Article 15 bars discrimnation on grounds
of religion, race, caste, sex or place of birth. The touch-
stone of equality enshrined in Article 14 is the greatest of
guarantees for the citizen. Centering around these articles
in the Constitution a service jurisprudence has  already
grown in this country. Under Sections 14 and 15 of the Act
all the powers of the Courts except those of this Court in
regard to matters specified therein vest in the
Tribunal --either Central or State. Thus the Tribunal is the
substitute of the 'High Court and is entitled to" exercise
the powers thereof.

The Hi gh Courts have been functioning over a century and
a quarter and until the Federal Court was established under
the Governnent of India Act, 1935, used to be the highest
courts wthin their respective jurisdiction subject to an
appeal to the Privy Council in alimted category of cases.
In this
454
long period of about six scores of years, the H gh Courts
have played their role effectively, efficiently as also
satisfactorily. The litigant in this country has seasoned
hinself to | ook upto the High Court as the unfailing protec-
tor of his person, property and honour. The institution has
served its purpose very well and the common man has thus
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cone to repose great confidence therein. Disciplined, inde-
pendent and trained Judges well-versed in law and working
with all openness in an unattached and objective nmanner have
ensured dispensation of justice over the years. Aggrieved
peopl e approach the Court the social mechanismto act as the
arbiter--not under |egal obligation but under the belief and
faith that justice shall be done to themand the State’'s
authorities would inplenment the decision of the Court. It
is, therefore, of paranobunt inmportance that the substitute
institution--the Tribunal--rmust be a worthy successor of the
High Court in all respects. That is exactly what this Court
i ntended to convey when it spoke of an alternative mechani sm
in Mnerva MIIls’ case.

Chapter Il of the Act deals with establishnment of Tribu-
nal s and Benches thereof. Section 4 provides for establish-
ment while Section 5 deals wth conposition of the Tribuna
and Benches thereof. Section 6 lays down the qualifications
of Chairman, Vice-Chairman and nmenbers. So far as the Chair-
man i s concerned, sub-section (1) requires that he should
be or have been- -

(a) a Judge of a Hi gh Court; or

(b) has for at least two years, held office as
Vi ce- Chai r man; or

(c) has, for at least two years, held the post
of a Secretary to the Governnent of India or
any @ other post under the Central or a State
Government carrying a scale of pay which is
not less than that of a Secretary to the
CGovernrent of I ndia.

Sub-section (2) prescribing the qualification for Vice-

Chai rman provi des that he should be or have been-
(a) a Judge of a Hi gh Court; or
(b) for at least two years, held the post of a
Secretary to the CGovernment of India 'or any
ot her post under the Central or a State GCov-
ernment carrying a scale of pay which is not
less than that of a Secretary to the Govern-
ment of India; or
(bb) for at least five years, held the post of
an Additiona
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Secretary to Governnment of India or any other
post carrying equival ent pay; or
(c) for a period of not less than three years
hel d office as a judicial nenber of an Adm n-
istrative Tribunal.

Sub-section (3) prescribes the qualification of a judi-
cial nmenber and requires that: (a) he should be or should
have been or qualified to be a Judge of a High Court; or (b)
has been a nmenber of the Indian Legal Service and has held a
post in Gade | of that service for at |east three‘years.

Sub-section (3-A) provides the qualification for ap-
poi ntnment as administrative nmenber and | ays down that = such
person shoul d have, for at |least two years, held the post of
an Additional Secretary to the Governnent of India or -any
ot her post under the Central or a State Governnent carrying
a scale of pay not less than that of an Additional Secretary
to Covernment of India; or (b) has, for at least three
years, held the post of a Joint Secretary to the Governnent
of India or any other post under the Central or the State
Government carrying a scale of pay which is not less than
that of a Joint Secretary to Governnent of India. So far as
the Chairman is concerned, we are of the view that ordinari-
ly aretiring or retired Chief Justice of a High Court or
when such a person is not available, a Senior Judge of
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proved ability either in office or retired should be ap-
poi nted. That office should for all practical purposes be
equated with the office of Chief Justice of a H gh Court. W
must imediately point out that we have no bias, in any
manner, against nenbers of the Service. Sone of them do
exhi bit great candour, w sdom capacity to deal with intri-
cate problenms with understandi ng, detachnent and objective-
ness but judicial discipline generated by experience and
training in an adequate dose is, in our opinion, a necessary
qualification for the post of Chairman. W agree that a
Vice-Chairman wth these qualifications and experience of
two years may be considered for appointnment as Chairman but
in order that the Tribunal may be acceptable to the |Iliti-
gants who are thensel ves nenbers of the various services,
section 6(1)(c) should be omitted. W do not want to say
anyt hi ng about Vi ce-Chairnman and nenbers dealt with in sub-
sections (2), (3) or (3A) because so far as their selection
is concerned, we are of the viewthat such selection when it
is not of a sitting Judge or retired Judge of a High Court
shoul d " be done by a high powered comrmittee with a sitting
Judge of the Supreme Court to be nomnated by the Chief
Justice of India as its Chairman. This will ensure selection
of proper and conpetent people to man these high offices of
trust and help to build up reputation “and acceptability.
Once the qualifications indicated for appointnment of Chair-
nman are adopted and the manner of sel ection of Vice-Chairnan
and nmenbers is followed, we are inclined tothink that the
manni ng of the Tribunal woul d be proper and conducive to
appropriate functioning. W
456
do not propose to strike down the prescriptions containing
different requirements but would coomend to the Centra
CGovernment to take pronpt steps to bring the provisions in
accord with what we have indicated. W nust state that
unl ess the sane be done, the constitution of the Tribunal as
a substitute of the H gh Court would be open to challenge.
W hasten to add that our judgnent shall operate prospec-
tively and woul d not affect appointnments already made to the
of fices of Vice-Chairnman and Menber --both administrative
and j udi ci al

Section 8 of the Act prescribes the termof office and
provides that the termfor Chairman, Vice-Chairman or nmem
bers shall be of five years fromthe date on which heenters
upon his office or until he attains the age of 65 in the
case of Chairnman or Vice-Chairman and 62 in the case of
menber, whichever is earlier. The retiring age of 62 or 65
for the different categories is in accord with the pattern
and fits into the schene in conparable situations. W would,
however, |ike to indicate that appointnent for.a term of
five years may occasionally operate as a dis-incentive for
wel | -qualified people to accept the offer to join the Tribu-
nal . There may be conpetent people bel onging to younger age
groups who would have nore than five years to reach the
prevailing age of retirenent. The fact that such people
would be required to go out on conpleting the five year
peri od but | ong before the superannuation age is reached is
bound to operate as a deterrent. Those who cone to be Chair-
man, Vice-Chairman or nenbers resign appointments, if any,
hel d by them before joining the Tribunal and, as such, there
woul d be no scope for their return to the place or places
fromwhere they cone. A five year period is not a |long one.
Odinarily some time would be taken for nobst of the nmenbers
to get used to the service-jurisprudence and when the period
is only five years, many would have to go out by the tine
they are fully acquainted with the | aw and have good grip
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over the job. To require retirement at the end of five years
is thus neither convenient to the person selected for the
job nor expedient to the schene. At the hearing, |earned
Attorney-Ceneral referred to the case of a nenber of the
Public Service Conm ssion who is appointed for a term and
even suffers the disqualification in the matter of further
enpl oyment. W do not think that is a conparable situation
On the other hand, nenbership in other high-powered Tribu-
nals like the Inconme-tax Appellate Tribunal or the Tribuna
under the Custons Act can be referred to. Wen anendnents to
the Act are undertaken, this aspect of the matter deserves
to be considered, particularly because the choice in that
event would be wi de | eaving scope for proper selection to be
made.
We hope and trust that within a reasonable period not beyond
31st
457
March, 1987, the amendnents indicated shall be brought about
so as to remove the defects found in the Act.
Khal i d, Oza and Dutt 3. 3.

We have read both the Judgnents just delivered--the nmain
j udgrment of |earned Brother Ranganath M sra and the other of
Hon’ bl e the Chief Justice. W agree wi th both.
P.S. S
458




