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ACT:

Supreme Court Rules--Order |V, rule  30-Advocate- Suprene
Court - Agreenent between him and his client for sharing
recoveries in the legal proceedings-Wether  professiona
m sconduct - Prof essi onal conduct of Advocate of Suprene Court
in view of his special privileges and status:

HEADNOTE

The act of an Advocate of the Supreme Court in entering into
an agreement with a client whereby the client undertakes to
pay hima part of any recoveries he mght nmake in the |ega
proceedings in respect of which he is enployed, ampunts to
pr of essi onal nm sconduct and nmakes him liable for
disciplinary action and to this extent the ordinary |ega
rights of contract do not apply to an Advocate as such.

Such agreenents are not perm ssible to advocates under the
rigid rules of conduct enjoined by the profession so that
their integrity, dignity and honour may be placed above the
breath of scandal

An Advocate of the Suprenme Court is governed by special and
rigid rules of professional conduct expected of and applied
to a specially privileged class of persons who | because of
their privileged status are subject to certain disabilities
which do not attach to other men and which do not,/ even
attach to an Advocate while acting otherwise -than as
Advocat e.

An Advocate is therefore bound to conduct hinmself ‘in a
manner befitting the high and honourable profession the
privileges of which he enjoys and if he departs from the
hi gh standards which that profession has set for itself and
demands of himhe renders hinself liable to disciplinary
action.

JUDGVENT:

Oiginal (Disciplinary) Jurisdiction

In the matter of summons issued to M. "G' under rule 30 of
Order 1V, Supreme Court Rules, to show cause to this Court




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 8

why di sciplinary action should not be taken against him
The material facts of the case are stated in the Judgnent
Oder 1V rule 30 of the Supreme Court rules runs as
foll ows; -
" \Wiere on the conplaint of any person or otherw se, the
Court is of opinion that an Advocate has been guilty of
m sconduct or of conduct unbecom ng an Advocate, the Court
may debar him frompractising before the Court either
permanently or for such period as the Court may think fit,
and the Registrar shall thereupon report his name to his own
Hi gh Court
491

" Provided that the Court shall in the first instance
direct a summons to issue returnable before the Court or
before a Special Bench to be constituted by the Chief
Justice, requiring the Advocate to show cause against the
matter alleged in the sunmons; and the sumons shall, if
possi bl.e, . be served personally upon himw th copies of any
affidavit ~ or statenent before the Court at the tine of the
i ssue of ‘the sumons."
G in person:
Amarnath was the client.” He had admittedly a just cause and
the H gh Court has held that the terms came from him and
were accepted out of conpassion. | submt that in such
circunst ances the /agreenent was neither professionally nor
noral ly inmproper. English |law of Chanperty and Mai ntenance
does not apply to India; Please see Ram Coomar Coondoo V.
Chunder Canto Mookerjee (1876) L.R-41.A 23; Bhagwat Daya
Singh v. Debi Dayal Sahu (1907) L.R 35 1.A 48. Prior to
1926 there was a distinction between Pl eaders, Advocates and
barri sters. Barristers  could nod enter ~into contractua
rel ati onshi p. They coul d not sue or be sued: Deo Kisen v.
Budh Prakash (1833) |I.L.R 25 All. 509 F.B. This was in
accordance with the English rules of professional etiquette
anong Barristers, but Pleaders-and Advocates could  enter
into contractual relations. Contingent fees have been known
and recognised in India at any rate since 1814. Please see
sec. 25, Bengal Regulation XXVII of 1814, and ‘'see. 52,
Bonbay Regulation 11 of 1827. Contractual rights were
extended in 1846. Please see Pleaders Act | of 1846; Pl ease
see sec. 7 as to fees. But agreenents had to be registered
with the Court to be enforceable. Wde changes in all these
matters cane about by legislation in 1926 (Lega
Practitioners’ Fees Act, 1926). Barristers, Attorneys,
Advocates, Pleaders all came within the definition of Lega
Practitioners, who may now sue and be sued and mmy enter
into and may settle with their clients the terms~ of their
engagenment and the fees to be paid. Section 3 of the Act is
sufficiently wide to include the inpugned agreement 'with
Amarnat h. Contingent fees have been known in India for nore
than a <century. |In Madras in the case of Achanparanbath
Cheria Kunhamu v. WIIiam Sydenham Gantz (1881) |.L.R 3
Mad. 138 F.B. a contrary view was expressed but Madras bad
franed a special rule by Crcular Oder of the Sudder Adul et
dated 18-8-53. |In Bonbay a contrary view was al so taken: In
re Bhandara (1901) 3 Bom L.R 102 F.B. But the contract of
the Advocate there was clearly inproper and facts of that
case were totally different fromthe facts of the present
case. The observations of the Learned Chief Justice were
obiter. In Bonmbay, Inanpatra, which was in substance a fee
payabl e and contingent on success has, however, been held
enforceable: ShivramHari v. Arjun (1881) |I.L.R 5 Bom 258;
Par shram Vaman v. Hraman Fatu (1884) |.L.R 8 Bom 413.
GHULAM HASAN J.: In U P. they were referred to as Shukri ana.
G In the Punjab they were known as "back fees"
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and were held valid and enforceable: 5 P.R 1878 F.B. Beechy
v. Faiz Mahoned until the Full Court’s decision by majority
di sapproved of the practice: 61 P.R 1907 Ganga v. Devi Das.

But strong reasons in support of the practice will be-found
in the judgnents of Lalchand & Chatterjee JJ. in 61 P.R
1907. Contingent fees in a just cause have f ound

approbation in England. Please see Wggins V. Lavy (1928)
44 T.L.R 721 ; Bich v. Cook (1900) 110 L.T.J.D. 94 C. A per
Lord Russell L.J.

In America, contingent fees are expressly recognised in
the <canons of professional ethics of the American Bar
Association (Canon 12); See " Legal Ethics" by Henry S
Drinker (Colunbia University Press page 99) and Hoffnan's
Resol utions (lbid at page 343). The Suprenme Court of the
US A in several -cases has held such agreenents as
enf or ceabl e.

Wlie v. Coxe 14 L. Ed. 753.

Barnes v. Al exander 58 L. Ed. 530.

McGowan v. Parish 59 L. Ed. 955.

Morris v.~ G ddings 29 L. Ed. 4083.

Ball v. Halsell 40 L. Ed. 622.

I ngersoll v. Coram 53 L. Ed. 208.
The substance of the American law will be found in the
foot note to McM cken v. Perin, 15 L. Ed. 504.

The Hi gh Court based its decision in the present case
(1954) 56 Bonbay L.R 838 inre K L:- Gon a question of
Public Policy as void under sec. 23 of the Contract Act, but
Public Policy has been held to be a treacherous ground for

CuhkwNE

| egal decision [Lord Davey in Tanson v. Driefontein
Consol i dated M nes [1901] A C. 484 at page 500.]
GHULAM HASAN J. Public Policy is an " _unruly " horse."

MUKHERJEA J. You need not press this point.

M C Set al vad, Attorney-General for India (G N.
Joshi and P. G &okhale with hinm Conditions of the Bar in
Ameri ca and in India are very different. Amer i can
authorities have therefore no/ rel evance (Pl ease see
observations of Rattigan J. in 61 P.R 1907 Ganga Ram v.
Devi Das). An agreenent though not wvoid in law, rmay
nevert hel ess anmount to professional msconduct. CQur~ Courts
have held that agreeing to a share in the fruits  of
litigation is wunprofessional. Please see (1874) 21 WR
297: In the matter of Mung H oon Qung, an Advocate at
Bangoon ; (1900) 4 C.L.J. 259 -In the matter of an Advocate;
(1901) 3 Bom L.R 102-Inre N. F. Bhandara and the
majority judgments of the Full Court in 61 P.R of 1907.
The facts in the case in 3 Bom Law Reporter 102 nmay be
different but the rules of professional conduct were clearly
laid down in the observations of Sir Lawence Jenkins.
Ri gi d notions of Chanperty and Mintenance are not
applicable to India but such contracts are prohibited by
prof essi onal rules of conduct.

G in reply: The | aw cannot approbate and reprobate in the
same br eat h. The Rulings earlier t han the Legal
Practitioners

493

Fees Act of 1926 and expressing a contrary view are now
obsol et e. A contract which is not vitiated by fraud,
m srepresentation or some illegality or is not void under
any recognised head of public policy, cannot amunt to
prof essional msconduct. The m sconduct nust fall wthin

the definitions and limtations of msconduct laid dowmn by
the Bonbay High Court in (1934) 36 Bom L.R 1136 F.B. Sir
Jamshed Byranji Kanga v. Kai khushru Bomanji Bharucha; and
Anant Vishnu Chitre v. Pitanberdas CGocul das Meht a.
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" G in person
M C. Setalvad, Attorney-Ceneral for India (G ,N Joshi and
P. G Cokhale, with him for the Hon' ble Chief Justice and
ot her Hon’ bl e Judges of the Bonbay Hi gh Court.
1954. WMay 27. The Judgment of the Court was delivered by
BOSE J.-This matter arises out of a sumons issued to M. G
a Senior Advocate of this Court under Order 1V, rule 30, of
the Suprenme Court Rules, to show cause why disciplinary
action should not be taken against him
M. G was called to the Bar in England and was |ater
enrolled as an Advocate of the Bonmbay Hi gh Court. He is
al so an Advocate of this Court. On 20th Decenber, 1952, he
entered into an agreenent with a client whereby the client
undertook to pay him 50 per cent. of any recoveries he n ght
make in the |legal proceedings in respect of which he was
engaged. On this being reported to the H gh Court the
matter was referred to the Bombay Bar Council and was
i nvestigated by three of its nmenbers under section 1 1 (1)
of the Bar Councils Act. They recorded their opinion that
this anounted to professional msconduct. The H gh Court
agreed and suspended M. G from practice as an Advocate of
the Bonbay Hi gh Court for six nonths. The |earned Judges
consi dered that they had no power to affect his position as
an Advocate of this Court, so directed that a copy of their
j udgenent be submtted to this Court to enable this Court to
take such action on/it as it thought fit. Acting on this
report this Court issued notice to the petitioner under
Oder 1V, rule 30, to show cause why discipliner y action
shoul d not be taken against him ~ About the sane tine M. G
filed a petition for a wit
494
under article 32 of the Constitution. We ~are confining
ourselves in this order to the matter raised in the summons.
There is no dispute about the facts. They are set out
in M. Gs petition under article 32 and\are as foll ows:

On the 23rd of July, 1951, Air. Gs client is said to
have entered into an agreenent with the Baroda /Theatres
Ltd., for work on a picture which they intended to  produce.
The remuneration agreed on was Rs. 15, 000. O thi's Rs.
3,000 was paid at once and the bal ance, Rs. 12,000, was to
be paid on the conpletion of the picture. It is said that
at the date of the dispute the Barods Theatres adnmitted that
Rs. 9,400 was due, but as they did not pay up, the -client
consulted M. G about the best way to recover his nmoney -and
wanted to know what the expenses and fees woul d be. After
exam ning the matter in detail and talking it over with his
client, M. G advised himthat two courses were open to him
First, there was a civil suit. He said the cost of _this
woul d be about Rs. 800 for Court fees and expenses and about
Rs. 1,250 for fees. The other alternative was w nding up
pr oceedi ngs. The client was told that in these the Court
fees would be lower but M. Gs fees would have to be higher
as w nding up proceedi ngs are usually protracted.

The client preferred the latter course but said that he
could not pay nore than Rs. 200 towards the expenses and  as
regards the fees he said he was too poor to pay and so nmade
a proposal which he reduced to witing. It is enbodied in
the following letter dated 20t h Decenber, 1952, addressed to
M. G

I  hereby engage you with regard to ny claimagainst the
Baroda Theatres Ltd., for a sumof Rs. 9,400 (bal ance due to
ne) .

Qut of the recoveries you nay take 50% of the anount
recover ed. I will by Wednesday deposit Rs. 200 in your
account or give personally towards expenses."




http://JUDIS.NIC. IN SUPREME COURT OF | NDI A Page 5 of 8
M. Gsaid that he was unwilling to work on these terns

but when he was pressed to do so and when he

495

realised that wunless he agreed the client would probably
| ose a just claimhe reluctantly agreed.

Rs. 200 was thereupon paid towards expenses and M. G at
once entered into correspondence with the solicitors of the
Baroda Theatres Ltd. A winging up petition was drawn up and
decl ared but was not filed because the mat t er was
conprom sed at that stage. The Baroda Theatres undertook to
pay M. Gs client Rs. 6,400 in full satisfaction of his
claim

The client then paid M. Ga further Rs. 800. (He had
already paid Rs. 200, part of which was spent for expenses).
M. G clainmed the bal ance which was roughly Rs. 2,200.

We are not concerned with the proceedings in the Bonbay High
Court and before-the Tribunal of the Bar Council in the
sumons matter with which we are dealing at the noment, as
we are acting here under Order 1V, rule 30, of the Rules of
this Court. The only question is whether, on the facts and
ci rcunst ances —set out above (all of which are admitted by
M. G, his engagenent of 20th Decenber, 1952, anounts to
pr of essi onal m sconduct.

M. G argued the natter at length, and to his credit be it
said, objectively’ and wth restraint, but it is not
necessary to cover the wide field he did because we are not
concerned with ordinary rights of  contract, nor with
ordinary legal rights, but with the special and rigid
rules of professional conduct expected of and applied to a
specially privileged class of persons who, because of there
privileged status, are subject to certain disabilities which
do not attach to other men and which do not attach even to
them in a non-professional character. To use the '|anguage
of the Arny, an Advocate of this Court is expected at al
times to conport hinself in a manner befitting his status as
an " officer and a gentleman.” In the Arny it is a mlitary
offence to do otherw se (see section 45 of the Arny Act,
1950) though no notice would be taken of wungentlemanly
conduct under the ordinary |law of the |land, and none in the
case of a civilian. So here, he is bound to conduct  hinsel f
in a manner befitting the high and-

496

honourabl e profession to whose privileges he has so |ong
been adnmitted; and if he departs fromthe high standards
whi ch that profession has set for itself and demands of him
in professional natters, he is liable to disciplinary
action.

Now it can be accepted at once that a contract of this _kind
woul d be | egally unobjectionable if no | awer was i nvol ved.
The rigid English rules of chanperty and nmi ntenance do not
apply in India, so if this agreenent had been between what
we mght termthird parties, it would have been legally
enforceabl e and good. It may even be that it is good.in |aw
and enforceable as it stands though we do not so decide
because the question does not arise; but that was argued and
for the sake of argument even that can be conceded. It
follows that there is nothing norally wong, nothing to
shock the conscience, nothing against public policy and
public norals in such a transaction per se, that is to say,
when a legal practitioner is not concerned. But that is not
the question we have to consider. However rmuch these
agreenments nay be open to other nen what we have to decide
is whether they are permissible under the rigid rules of
conduct enjoyed by the nenbers of a very close professiona
preserve so that their integrity, dignity and honour may be
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pl aced above the breath of scandal. That is part of the
price one pays for the privilege of belonging to a kind of
close and exclusive "and enjoying in it privileges and
imunities’ denied to |l ess fortunate persons who are outside
its fold. There is no need to enter its portals and there
is no need to stay, but having entered and having elected
to. stay and enjoy its anenities and privileges, its rules
nmust be obeyed or the disciplinary measures which it is
entitled to take nust be suffered. The real question
therefore is whether this kind of conduct is forbidden to
the elect or whether, if it was once forbidden, the ban has
since been renoved, either directly or by inplication, by
| egi sl ative action.
Now it was not disputed that, so far as English Barristers
are concerned, this sort of agreenent was once taboo both in
Engl and and in India.~ Even when
497
they worked in'the nofussil inilndia and did the kind of
wor k that ‘woul'd be done by solicitors in England and in the
Presidency ~Towns in India, they could not enter into an
engagenent of this kind, for even solicitors in England are
forbidden from naking such-bargains (see Cordery’'s Law
Relating to Solicitors, fourth edition, page 342). But, it
was argued, this rule only applied to menbers of the English
Bar, and in any event it was abrogated in lndia in 1926.
We will first exam ne whether there was a difference between
Barristers and other classes of |awers. This point was
raised in the Punjab'in 1907 but was rejected by a nmjority
of seven Judges to two in a Full Bench of nine Judges in
Ganga Ram v. Devi Das(l). But-it is to be  observed that
even the two di ssenting Judges agreed that an engagenent of
the present kind was not open to a nmenber of the Punjab Bar
Lal Chand J. (who dissented) said at page 331 :
"I amin perfect accord with the Hon' ble Chief Judge that
stipulation to receive a share in the result of the
litigation is different froma stipulation to be, paid a fee
contingent on success."
The other dissenting Judge, Chatterji J., agreed ‘with him
but even as regards the practice which these two Iearned
Judges thought perm ssible at the date of their decision
Chatterji J. said at page 299

"It must not be supposed, however, that I amin favour of
the practice. | should on the whol e prefer its
abolition......... "

W agree wth Chitty J. at page 326 that there was no
justification even at that date for seeking to apply one set
of rules to one branch of the profession and another to
another. As he said-

"What is right or wong for the one nust be right or wong
for the other,"
or, as Sir Lawence Jenkins C. J. put it in In “re. NF
Bhandar a( 2),
"For comon honesty there nmust be no sliding scale even in
the mofussil..............

(1) 61 P. R (O 1907), P. 280. (2) 3 Bom L. R 102 at |
. J.

64
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Readi ng "standards of professional conduct" for the word
"honesty”, the quotation is apt here. In any case, the

decisions to which we shall refer deal with "Advocates" and
even where these "Advocates" were Barristers the matter
touched them as "Advocates" of an Indian H gh Court and not
because of their special status as Barristers. It is true
that at one tinme Advocates were nmainly Barristers, but that
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was not always the case and the rule laid down in these

deci sions governed all "Advocates," whether Barristers or

ot herw se.

The | earned Judges in the Punjab Record case collected al
the available authorities up to the year of their decision
and they show that this kind of agreenent was condemmed in
Calcutta in 1874 and 1900: In the matter of Mung Htoon
Qng(1l) and In the matter of an Advocate of the Calcutta
H gh Court(2) ; in Bombay in 1901: In re. N F. Bhandara(3)
; and in Madras in 1881 and again in 1939 : Achanparanbath
Cheria Kunhammu v. WIIiam Sydenham Ganty(1) and In re. an
Advocate of the Madras Hi gh Court(5). As the Bonbay High
Court is the one in which M. Gnormally practices and as
the engagenent was entered into in Bonbay, we think it
proper to quote the follow ng passage at page 113 from the
judgrment in the Bonbay case (In re. N F. Bhandara)

I consider that for an Advocate of this Court to
stipulate for, or receive, a renuneration proportioned to
the results of litigation or a claimwhether in the form of
a share i'n the subject-matter, a, percentage, or otherw se,
is highly reprehensible, and | think it should be clearly
understood that whether his practice be, here or in the
nofussil he wll by so acting offend the rules of his
prof essi on and so render hinself liable to the disciplinary
jurisdiction of this Court."

M. G argued that even if this was once the |law, section 3
of the Legal Practitioners (Fees) Act, 1926,

(Act XXI of 1926)changed it and that now. every |egal Practi
is conpetent to settle the terns

(1) 21 WR 297. (4 1. L. R 3 Mad. 138

(2) 4 Cal. L. J. 259. (5 1, L, R 1940 Mad. 17

(3) Bom L. R 102 at 113
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his engagenment and his fees by private agreement with his
client. This, M. G said, entitles himto enter into any
agreement which the law permts in the case of ordinary
per sons. Legal practitioners, according to him /are now

governed by the |aw of contract ‘and not by rules  inported
from other countries with different ideas and different
social custonms and inposed on the Bar ha India mainly by
English Judges. W do not agree, because this Act is not
concerned with professional msconduct. That is dealt wth
by the Bar Councils Act which was passed in the sane year
(1926). The Bar Councils Act makes no nodification in the
disciplinary jurisdiction of the Hi gh Court-or of the ~sense
in which professional nisconduct had been under st ood
throughout India up to that tinme.

The. only Indian decision which M. G could quote in his
favour was Muthoo Lail v. Budree Pershad (1). But that/ was
not a case in which disciplinary action was being /'taken
against a legal practitioner for professional misconduct.
The question there was whether an, agreenent which night be
obj ectionabl e on the ground of professional m sconduct could
be enforced by suit. Two Bonmbay decisions on which M. G
relies are to be distinguished in the same way : Shivram
Hari v. Arjun(2) and Parshram Vaman v. Hiraman Fatu(3).
Whet her these cases were rightly decided or whether they
would also be hit on the ground of public policy as Chitty
J. thought of a simlar matter in the Punjab Record case, is
somet hing which does not arise for decision here. It is
enough to say that those cases are distinguishable on the
around that the Judges there were not considering a case of
di sci plinary action.

M. G relied on the practice in sone of the Anerican
States where an agreement by an attorney to purchase part of

tioner
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the subject-matter of the litigation is upheld. The class
of cases to which he refers are sunmarised in a footnote to
McM cken v. Perin(l). He relied on this to show that
contracts of this kind cannot be dismi ssed as reprehensible
or norally wong. W do not propose to enter into this
because what may be

(1) I N WP HCR I

(2) 1. L. R 5 Bom 258.

(3) 1. L. R 8 BOm 413.
(4) 15 Law. Edn. 504 & 505.
500

harm ess in one country may not be so in another. W wll
however pause to observe that Rattigan J. collected a |arge
volume of 'American authority at pages 318-321 of his
opinion in Ganga Ramv. Devi Das(1l) to show that even in
those States where this is pernitted it is regretted and
frowned wupon. For historical reasons obtaining there, the
practi ce may have cone to stay however much it is regretted

but in 1937 the ~American Bar " Association adopted the
fol | owi ng canon of Professional Ethics:

"The Jlawyer should not purchase any interest in the
subject-matter of the litigation which he is conducting."

In India history tells the converse tale. W see no
reason why we should inport what many feel if; a mstake
even in the country of its origin, fromanother country and
seek to perpetuate their error here when a sound and heal t hy

tradition to the contrary already exists in-our Bar. The
reasons for exacting these high standards in this country,
where ignorance and illiteracy are the rule, are even nore
i mportant than they are in England where the general |eve

of education is so much higher. W hold that the conduct of
M. G anmounts to professional msconduct and as it was
commtted in the face of the Bombay view expressed. by Sir
Law ence Jenkins in 1901 disciplinary action is called for.

Now had M. G been as restrained and objective in his
petition wunder article 32 as he was while arguing the -case
before us, we m ght have considered a warni ng enough seeing
that this is the first time this question has been
considered in this Court, but, inview of his persona
attacks on the learned Chief Justice in his petition where
he has questioned his good faith and attributed malice to
him we are not able to deal with him-as 1lightly. We
therefore direct that he be suspended from practising in
this Court for a period which will expire on the sane date
as his period of suspension in-the Bormbay High Court.

There will be no order about costs.
Order accordingly:.

(1) 61 P. R (of 1907), P. 280.
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