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ACT:

Constitution of India Articles 14,21, 309, 310, 311

Central Givil Services (Cassification Control &
Appeal ) Rules 1965 Rules 19, 22,23, 25, 27(2),29, 29A

Central Industrial Security Force Rules 1969 Rules
37,42, 42A, 47(2) and 49.

Rai |l way Servants (Discipline & Appeal) Rules 1968,
Rul es 14, 17, 20, 22(2), 25, 25A

Doctrine of Pleasure-Scope of in Art.311 - Wether an
exception to Art.310(1).

Laws nade wunder Art.309 whether to be subject to
Art.310(1) and 311 and Part I11.

Art. 311(2) second proviso - Principle of natura
justice whether excluded Mala fide action of disciplinary
authority - Wether can be assailed - Conduct of governnent
servant rmust justify dismissal or renpval or reduction in
rank - Condition precedent to applicability of the provision
- Approach of the disciplinary authority - The situations
when it is not reasonably practicable to hold inquiry - Wat
are - Reasons to be recorded in witing for not holding the
inquiry - Conmuni cati on of reasons to the aggrieved
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government servant - Necessity of - Renedies available to
the aggrieved governnent servant.

"Security of State’'- Wiat is - How affected - Wen not
expedient to hold inquiry in interest of ’'security of
state’ -subjective satisfaction of President or CGovernor -
VWhat is.

Though pre-decisional hearing excluded post decisiona
departnental hearing available - Judicial review open on
grounds of nala fides or non-application of mnd.

132

Covernment Servant convicted for causing grevious head
injury - Punishnent of conpul sory retirenment- \Wether proper
and justified.

Rai | way enpl oyees - Participating in all-India strike -
En masse disnissal of ~participants - Wether proper and
justified.

Menbers of CI'SF - ~Creatinng riotous situation - Break
down of  discipline in the force - Menbers becom ng security

risk - Dismssal - Wether proper and justified.
Menber of State Police Force - Creating violent public
di sorder - Inciting others nenbersto do so - Disnissa

whet her proper and justified.
Natural Justice - Principles of Natural Justice - What

are - Origin of principle - "audi alterampartem - Wen can
be excluded - Post decisional hearing whether sufficient
conpl i ance of the rule.

Statutory Interpretation - Provision of Constitution
whet her mandatory ‘or directory - “expressum facit cessare
tacitum - maxim- external aids to interpretation - use of

- mandatory constitutional prohibition strict construction
of -whet her necessary.
WORDS AND PHRASES - MEANI NG OF

"Acts of the appropriate |legislature’ - Art. 309.
"Except as expressly provided by this Constitution’ - Art.
310(1).

"Not expedient’ - ’'Security of State’ - ’'Reasonably
practicable’ - 'This clause shall ‘not apply’ - Art. 311(2).

ADM NI STRATI VE LAW

Subordi nate |egislation - Executive i'nstructions

whet her have force of statutory rule.

HEADNOTE:

Article 311 of the Constitution ~confers certain
saf eguards upon persons enployed in civil capacities under
the Union of India or a State. The first safeguard (which is
given by clause (1) of Article 311) is that such person
cannot be dismi ssed or renoved by an authority subordinate
to that by which he was appointed. The second safeguard
(which is given by clause (2) of
133
Article 311 is that he cannot be dismssed renmoved or
reduced in rank except after an inquiry in which he has been
infornmed of the charges against himand given a reasonabl e
opportunity of being heard in respect of those charges.
The second safeguard is, however, not available when a
person is disnissed, renoved or reduced in rank in any of
the three cases set out in clauses (a) to (c) nmentioned in
the second proviso to Article 311(2). Under clause (a), such
person can be dism ssed, renoved or reduced in rank w thout
any inquiry on the ground of conduct which has led to his
conviction on a crimnal charge. Under clause (b), any of
the three penalties can be inposed where the authority
enpowered to inpose any of the penalties is satisfied that
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for some reason, to be recorded by that authority in
witing, it 1is not reasonably practicable to hold such
inquiry. Under clause (c), any of the aforesaid penalties
can be inposed where the President, or the Governor of a
State, as the case may be, is satisfied that in the interest
of the security of the State it is not expedient to hold
such inquiry.

Al the Governnment servants in the above Appeals and
Wit Petitions had been either dismissed or renoved from
service without holding any inquiry. They had not been
i nforned of the charges against them nor given any
opportunity of being heard in respect of those charges. The
penalty of dismssal or renoval, as the case nmay be, had
been i nposed upon them under one or the other of the three
cl auses of the second proviso to Article 311(2) or under
simlar provisions in rules made wunder the proviso to
Article 309 or in  rules mde ~under an Act referable to
Article 309, for instance, Rule 19 of the Central G vi
Services (Classification, Control and Appeal) Rules, 1965.
Rule 14 ‘of 'the Railway Servants (Discipline and Appeal)
Rul es 1968, and Rule 37 of the Central Industrial Security
Force Rules, 1969, or under such a rule read with one of the
cl auses of the second proviso to Article 311(2).

The affected governnent servants assailed the aforesaid
order in wit petitions under Article 226.in different Hi gh
Courts, and sonme of these wit petitions were allowed on the
basis of this Court’s decision in ~Divisional Persona
Oficer, Southern Railway & Anr. v.  T.R Chal llappan [1976] 1
S.CR 783, and a few were dism ssed.

Appeal s by Special Leave against those judgnents were
filed, and in three such appeals it was noticed by a three
Judge Bench of this Court that there was a conflict between
134
Chal | appan’ s Case and anot her three Judge Bench in M Copal a
Krishna Naidu v. State of Madhya Pradesh [1968] 1 S.C R 355
and directed that the papers in the three appeal s be placed
before the Hon'ble Chief Justice for reference to /a |arger
Bench. These appeals were thus referred to the Constitution
Bench and all other simlar Appeals and Wit Petitions were
al so pl aced before the Constitution Bench for disposal

The argunents advanced on behalf of the -government
servants on the pleasure doctrine and the second proviso to
Article 311 (2) were

1. The pleasure doctrine in England is a part of the
speci al prerogative of the Crown and had been inherited by
India from England and should, therefore, be construed
strictly against the Government and liberally in favour of
gover nnment servants.

2. The second proviso which withdraws from governnent
servants the safeguards provided by clause (2) of Article
311 must be also simlarly construed, otherwise great
hardship would result to governnment servants as they could
be arbitrarily thrown out of enploynent, and they and their
dependents woul d be left wi thout any means of subsi stence.

3. There are several stages before a governnent servant
can be dismssed or renoved or reduced in rank nanely,
serving upon himof a show cause notice or a charge-sheet,
giving him inspection of docunent s, exam nati on of
wi t nesses, arguments and inposition of penalty. An inquiry
starts only after a show cause notice is issued and served.
A show cause notice is thus preparatory to the holding of an
inquiry and even if the entire inquiry is dispensed wth,
the giving of a show cause notice and taking of the
expl anation of the governnent servant with respect thereto
are not excl uded.
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4. It is not obligatory upon the disciplinary authority
to dispense with the whole of the inquiry. Dependi ng upon
the circunstances of the case, the disciplinary authority
can dispense with only a part of the inquiry.

5. Inposition of penalty is not a part of the inquiry
and once an inquiry is dispensed with, whether in whole or
in part, it is obligatory upon the disciplinary authority to
give an opportunity to the governnent servant to make a
representation with respect to the penalty proposed to be
i nposed upon him
135

6. Article 311 is subject to Article 14. Principles of
natural justice and the audi alterampartemrule are part of
Article 14, and therefore, a show cause notice asking for
the explanation of the  governnment servant wth respect to
the charges against himas also a notice to show cause with
respect to the proposed penalty are required to be given by
Article 14 and not giving such notices or either of them
renders the order of dismssal, renoval or reduction in rank
i nval i d.

On behal f-of the Union of India ‘it was submitted that:

1. The second proviso is wunanmbiguous and nust be
construed according to its terms.

2. Were the second proviso of clause (2) of Article
311 is nmmde inapplicable, there is no scope for holding any
partial inquiry.

3. The very contents of the three clauses of the second
proviso show that it is not necessary or not practicable or
not expedi ent that any partial inquiry could be or should be
hel d, dependi ng upon which cl ause applies.

4. Article 14 does not govern or control ‘Article 311
The Constitution nust be read as a whole. “Article 311(2)
enbodi es the principle of natural justice including the aud
alterampartem rule. Once the application of clause (2) is
expressly excluded by the Constitution itself, there can be
no question of nmaking applicable what has been so excl uded
by seeking recourse to Article 14.

5. Consi derations of synmpathy for the governnent
servants who nay be dismi ssed or renoved or reduced i'n rank
are irrelevant to the construction of the second proviso.
The doctrine of tenure at pleasure in Article 310 and the
saf eqguards given to a governnent servant under clauses (1)
and (2) of Article 311 as also the wthdrawal of the
saf eguard under clause (2) by the second proviso are-al
enacted in public interest and where ~public interest
conflicts with private interest, the latter nust yield to
the former.

Allowi ng the Appeals of the Union of India and
dismssing the Wit Petitions and Transferred Cases of the
enpl oyees.

N

HELD: (Per Chandrachud, CJ. V.D. Tulzapurkar, R S.
Pat hak & D.P. Madon JJ. - MP. Thakkar,J. dissenting)

136

|. The Pleasure Doctrine in the United Ki ngdom

1. The pleasure doctrine relates to the tenure of a
government servant, that is, his right to continue to hold
office. All public officers and servants of the Crown in the
United Kingdom hold their appointnments at the pleasure of
the Crowmn and their services can be termnated at wll
wi t hout assigning any cause. [166 F]

2. The pleasure doctrine is not based upon any specia
prerogative of the Crown but is based on public policy and
isin public interest and for public good. The basis of the
pl easure doctrine is that the public is vitally interested
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inthe efficiency and integrity of «civil services and,
therefore, public policy requires, public interest needs and
public good demands that civil servants who are inefficient,
di shonest or corrupt or have becone a security risk should
not continue in service. [166

3. In the United Kingdom Parliament is sovereign and
can nake any |law whatever and the courts have no power to
declare it void. The pleasure doctrine is therefore subject
to what may be expressly provided otherw se by |egislation
[167 A- 168 B]

Hal sbury’s Laws of England. Fourth Edn. Vol ume 8 para
1106; 1162.

Sbenton v. Saith, L.R [1895] A C. 229 J.C., Dunn v.
the Queen, L.R [1896] QB.D. 116; s.c. (1895-96) 73 L.T.R
695 and sub nomi ne Dunn v. Regen in [1895-99] All E R Rep.
907., Gould v. Stuart, L.R [1896] A C. 575,578-9 J.C
Chal | i ah Kodeeswaran v. Attorney-CGeneral of Ceylon [1970]
A C. 1111,1118 (P.C.) referred to.

1. The Pleasure Doctrine in India

1. In India the pleasure . doctrine has received
Constitutional sanction by being enacted in Article 310(1)
of the Constitution of India. Under Article 310(1) except as
expressly provided in the Constitution, every person who is
a menber of a defence service or of a civil service of the
Union of India or of any all-India service or holds any post
connected with defence or any civil post under the Union of
India holds office during the pleasure of the President, and
every person who i's'. a menber of a civil service of a State
or holds any civil « post under ~a state holds office during
the pleasure of the Governor of the State. [186 H, 187 E]
137

2. InlIndia, unlike in the United Kingdom the pleasure
doctrine is not subject to any |aw nmade by Parlianent or a
State Legislature but is subject to only what is expressly
provided in the Constitution. ~In India, therefore, the
exceptions to the pleasure doctrine can only be those which
are expressly provided in the Constitution. [187 E

3. Several exceptions to the pleasure doctrine are
expressly provided in the Constitution.

4. Article 311, being an express provision of the
Constitution, is an exception to the pleasure doctrine
contained in Article 310(1) of the Constitution. Causes (1)
and (2) of Article 311 restrict the operation of the
pl easure doctrine so far as civil servants are concerned by
conferring upon civil servants the safeguards provided in
those clauses. [179 D

5. Under clause (1) of Article 311 no civil servant can
be dismssed or renmpbved from service by an authority
subordinate to that by which he was appointed. [179 E]

6. Under clause (2) of Article 311 no civil servant can
be dismissed or renoved from service or reduced in rank
except after an inquiry in which he has been informed of the
charges against himand given a resonable opportunity of
being heard in respect of such charges. As a result of the
anmendment made by the Constitution (Forty-second Anmendnent)
Act, 1976, in clause (2) of Article 311 it 1is now not
necessary to give to a civil servant an opportunity of
maki ng a representation with respect to the penalty proposed
to be inmposed upon him [179 F, 181 E]

7. An order of conpulsory retirement from service
i nposed upon a civil servant by way of penalty ampunts to
“renmoval " from service and attracts the provisions of
Article 311.[180 E, 197 B]

8. Restrictions on the operation of the pleasure
doctrine contained in legislation made by Parlianent in the
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United Kingdom and in clauses (1) and (2) of Article 311 in
India are based on public policy and are in public interest
and for public good in as nmuch as they give to civi
servants a feeling of security of tenure. [182 E-F]

9. The safeguard provided to civil servants by clause
(2) of Article 311 is taken away when any of the three
cl auses of the second proviso (originally the only proviso
to Article 311(2)) becones applicable. [182 D
138

10. It is incorrect to say that the pleasure doctrine
is a prerogative of the British crown which has been
inherited by India and transposed into its Constitution
adapted to suit the Constitutional set up of the Republic of
India. Authoritative judicial dicta both in England and in
India, have laid dowmn that the pleasure doctrine and the
protection afforded to civil servants by legislation in the
United Kingdom and by clauses (1) and (2) of Article 311 in
I ndi a are based on public good. Simlarly, the wthdrawal of
the safeguard  contained in clause (2) of Article 311 by the
second proviso to that clause is al so based on public policy
and is in-public interest and for public good. [191 C E

11. Neither Article 309 nor Article 310 nor Article 311
sets out the grounds- for dismissal, removal or reduction in
rank or for inposition of any other penalty upon a civi
servant. These Articles also do not specify what the other
penalties are These matters are left to be dealt with by
rules made under the proviso to Article 309 or by Acts
referable to that Article or rules nmade under such Acts.
[191 G

12. The pleasure of the President or the Governor is
not to be exercised by himpersonally. It is to be exercised
by the appropriate authority specified in rules nade under
the proviso to Article 309 or by Acts referable to that
Article or rules made under such Acts. \Were, however, the
President or the Governor, as the case may be, exercise his
pl easure under Article 310(1), it is not required that such
act of exercise of the pleasure under Article 310(1) nust be
an act of the President or the Governor hinself but it must
be an act of the President or. the GCovernor in the
Constitutional sense, that is, wth the aid and on the
advi ce of the Council of Mnisters. [193 F

Nort h-West Frontier Province v. Suraj  Narian Anand,
L.R [1947-48] 75 |1.A , 343,352-3., State of Madhya Pradesh
and Gthers v. Shardul Singh, [1970] 3 S.C. R 302, 305-6.
Sardari Lal v. Union of India ans others;, [1971] 3 S.C R
461, 465., Kanmeshwar Prasad and Cthers v. The State of Bihar
and anot her[1962] Supp. 3 S.CR 369., GK Chose and
another v. E X Joseph, [1963] Supp. 1 SSC R 789 referred
to.

[11. The Inquiry under Article 311(2)

1. Cause (2) of Article 311 gives a Constitutiona

mandate to the principles of natural justice and the aud
al teram partem
139

rule by providing that a civil servant shall not be

di sm ssed or renmoved from service or reduced in rank unti
after an inquiry in which he has been given a reasonable
opportunity of being heard in respect of those charges. [234

2. The nature of this inquiry has been el aborately set
out by this Court in Khem Chand v. The Union of India and
QO hers [1958] S.C.R 1980, 1095-97 and even after the
Constitution (Forty-second Amendment) Act, 1976, the inquiry
required by clause (2) of Article 311 would be the sane
except that it would not be necessary to give to a civi
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servant an opportunity to make a representation with respect
to the penalty proposed to be inposed upon him [235 B]

3. Apart fromArticle 311 prior to its anmendnment by the
Constitution (Forty-second Amendnent) Act, 1976, it is not
necessary either under the ordinary |aw of the | and or under
industrial law to give a second opportunity to show cause
agai nst the penalty proposed to be inposed upon an enpl oyee.
[243 H]

4. If an inquiry held against a civil servant under
Article 311(2) is unfair or biased or had been conducted in
such a manner as not to give him a fair or reasonable
opportunity to defend hinself, the principles of natura
justice would be violated; but in such a case the order of
di sm ssal, renoval or reduction in rank would be bad as
contravening the express provision of Article 311(2) and
there is no scope for having recourse to Article 14 for the
purpose of invalidating it. [235 C

I V. The Second Proviso to Article 311(2)

1. The | anguage of the second proviso to Article 311(2)
is plain ' and unanbiguous. The key-words in the second
proviso are "this clause “shall not- apply". There is no
anbiguity in these words. \Were a situation envisaged in any
of the three clauses of the second proviso arises, the
saf equard provided ‘to a civil servant by clause (2) of
Article 311 is taken away. [204 C

2. The second proviso to Article 311(2) becones
applicable an the three cases nmentioned in clauses (a) to
(c) of that proviso, nanely, (a) Wwere a person is disnissed
or renoved or reduced in rank on-the ground of conduct which
has led to his conviction on a crimnal charge; (b) Wuere
the authority enpowered to dismiss or renove a person or to
reduce him in rank is satisfied that for sone reason, to be
recorded by that
140
authority in witing, it 1is not reasonably practicable to
hold such inquiry; and (c) Were the President or the
CGovernor, as the case nmmy be, is satisfied that in the
interest of the security of the State it is not expedient to
hol d such inquiry. [203 A-C

3. The governing words of the second proviso to clause
(2) of Article 311, nanely, "this clause shall not apply",
are mandatory and not directory and are in the nature of a
Constitutional prohibitory i njunction restraining t he
di sciplinary authority fromholding an inquiry under Article
311(2) or from giving any Kkind of opportunity to the
concerned civil servant in a case where one of the three
cl auses of the second proviso becones applicable. There is
thus no scope for introducing into the second provi so sone
kind of inquiry or opportunity to show cause by a process of
i nference or inplication. The maxi m "expressum facit cessare
tacitum ("when there is express nention of certain things,
then anything not nentioned is excluded') appliesto the
case. This well known maximis a principle of logic and
commonsense and not nerely a technical rule of construction
[213 H 214 A

4. The second proviso to Article 311(2) has been in the
Constitution of India since the time the Constitution was
originally enacted. It was not blindly or slavishly copied
fromsection 240(3) of the Government of India Act, 1935.
There was a considerable debate on this proviso in the
Constituent Assenbly. The majority of the nenbers of the
Constituent Assenbly had fought for freedom and had suffered
i mprisonnent in the cause of liberty and were therefore, not
likely to introduce into our Constitution any provision from
the earlier Governnent of India Acts which had been enacted
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purely for the benefit of a foreign inperialistic power.
They retained the second proviso as a matter of public
policy and as being in the public interest and for public
good. They further inserted clause (c) in the second proviso
di spensing with the inquiry under Article 311 (2) in a case
where the President or the Governor, as the case may be, is
satisfied that in the interest of the security of the State
it is not expedient to hold such inquiry as al so added a new
cl ause, nanely, clause (3), in Article 311 giving finality
to the decision of the disciplinary authority that it is not
reasonably practicable to hold the inquiry wunder Article
311(2). Section 240 of the CGovernnent of India Act, 1935,
did not contain any provision simlar to clause (c) of the
second proviso to Article 311(2) or clause (3) of Article
311. [215 F-H|
141

Hra Lal Rattan Lal etc. v. State of U P. and Anot her
[1973] 2 S.C. R 502, @ Commi ssioner of Income Tax, Madras v.
Madurai M/lls Co. Ltd. [1973] 3 S.C.R 662, Khem Chand v.
The Union of India and others [1958] S.C.R 1080, Suresh
Koshy George v. The University of Kerala and thers [1969] 1
S.C. R 317,326, Associated Cenent Conpanies Ltd. v. T.C
Shrivastava and other [1984] 3 S.C R 361,369 and B. Shankara
Rao Badami and Ot hers v. State of Mysore and another [1969]
3 SCR 1,12, referred to.

V. Article 14 and the Second Proviso

1. The principles of natural ~justice are not the
creation of Article 14 of the Constitution. Article 14 is
not the begetter of the principles of natural justice but is
their Constitution guardian.[230 D

2. The principles of natural justice consist primarily
of two nmmin rules, nanely, "neno judex in cause sua" ("no
man shall be a judge in his own cause") and "audi alteram
parteni ("hear the other side"). The corollary deduced from
the above two rules and particularly the audi alteram partem
rule was "qui aliquid statuerit -parte inaudita altera,
adguum | icet dixerit, haud aequumfecerit" ("he who shal
deci de anything wi thout the other side having been heard,
al though he nmay have said what is right will not have done
what is right" or as is now expressed "justice should not
only be done but should manifestly be seen to be done").
These two rules and their corollary are neither new nor were
they the discovery of English judges but were recognised in
many civilizations and over many centuries. [235 D, 237 QG

Dr. Bonhamis case [1610] 8 Co. Rep. 113b, 118, British
Railway Board v. Pickin L.R [1974] A.C. 765, Drew v. Drew
and Lebrun [1855] 2 Macq. 1,8, James Dunbar Saith v. Her
Maj esty the Queen [1977-78] 2 App. Case 614,623 J.C., Arthur
John Spackman v. The Plunstead District Board of Wrks L. R
[1884-85] 10 App. Case 229,240, Vionet and another v.
Barrett and another [1885] 55 L.J. QB. 39,41, Hookins and
another v. Snethw ck Local Board of Health L.R [1890] 24
QB.D 712,716, Ridge v. Baldwin and others L.R [1963] 1
Q B. 539,578, Maneka Gandhi v. Union of India [1978] 2
S.CR 621,676, re HK (An Infant) L.R [1967] 2 QB.
617,630, Fair-anpbunt |Investnents Ltd. v. Secretary of State
for the Environment [1976] 1 WL.R 1255, 1265-66, Regina v.
Secretary of State for Hone Affairs Ex parte Hosenbal
[1977] 1 WL.R 766, 784, Lewis v. Heffar and others [1978]
1 WL.R 1061, 1076, MWMaclean v. The workers Union L.R
[1929] 1 Ch. 602,624, WIIiam

142
Geen v. |Isidore J. Blake and others [1948] |.R 242,
Hounsl ow London Bor ough Counci | v. Twi ckenham Garden

Devel opnents Ltd. L.R [1971] Ch. 233, Errington and others.
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v. Mnister of Health L.R [1935] 1 K B. 249,280, Ridge v.
Bal dwin and others L.R [1964] A.C. 40, on appeal fromL.R
[1963] 1 Q B. 539 and Boswell’'s case [1606] 6 Co. Rep. 48b,
52a, referred to

3. Article 14 applies not only to discrimnatory cl ass
legislation but also to arbitrary or discrimnatory State
action. Violation of a rule of natural justice results in
arbitrariness which is the same as discrimnation, and where

discrimnation is the result of a State action, it is a
violation of Article 14. Therefore, a violation of a
principle of natural justice by a State action is a

violation of Article 14. [229 F-(§

4. The principles of natural justice apply both to
quasi judicial as well as administrative inquiries entailing
civil consequences. [233 H 234 A

5. 1t is well established both in England and in India
that the principles of “natural justice yield to and change
with the exigencies of different situations which are not
alike. ' They are neither cast in arigid nould nor can they
be put in a legal strait-jacket. They are not immutable but
fl exi bl e and can be adapted, nodified or excluded by statute
and statutory rules as also by the Constitution of the
tribunal which has to decide a particular matter and the
rul es by which such tribunal is governed. [235 D F]

6. If legislation and the necessities of a situation
can exclude the principles of natural justice including the
audi alterampartemrule, a fortiorari so can a provision of
the Constitution such as the second proviso to Article
311(2). [238 B]

7. The audi alteram partemrul e having been excluded by
a Constitutional provision, nanely, the second proviso to
Article 311(2), there is no scope for reintroducing it by a
side-door to provide once again the sanme-inquiry which the
Constitutional provision has expressly prohibited. [238 D

8. A right of making a representation after an action
is taken against a person has been-held by this Court to be
a sufficient conpliance with the requirenents of natura
justice. In the case of a civil servant to ‘whom the
provi sions of the second proviso to Article 311(2) have been
applied, he has the
143
ri ght of a departmental appeal in which he can show that the
charges nmade against him are not true, and an appeal is a
wi der and nore effective renedy than a right of naking a
representation. [234 C

9. The mjority view in A K Gopalan v. The State of
Madras, [1950] S. C. R 88 nanely, that particular Articles
governing certain Fundanental Rights operate | exclusively
wi thout having any inter-relation with any other Article in
the Chapter on Fundanental Rights was di sapproved and held
to be not correct in Rustom Cawasji Cooper v. Union-of India
[1970] 3 S.C R 530, its burial service was read in Sanbhu
Nat h Sarkar v. The State of West Bengal and Others [1974] 2
S.C R 1, Haradhan Saha and another v. The State of West
Bengal and OQhers [1975] 1 S.CR 832 and its funera
oration was delivered in Mneka Gandhi’'s case, [1978] 2
S CR 64 and it is to be hoped that the ghost of that
majority view does not at some future time rise fromits
grave and stand, clanking its chains, seeking to block the
onward march of our country to progress, prosperity and the
establishnment of a Welfare State. [240 H 241 A]

10. R C. Cooper’'s case and the other cases which
followed it do not, however apply where a Fundanental R ght,
including the audi alteram partemrule conprehended within
the guarantee of Article 14, is excl uded by t he




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 10 of 122

Constitution. Express exclusionary provisions contained in
the Constitution are Article 31A (1), Article 31B, Article
31C, Article 22 (5) and the second proviso to Article 311(2)
as regards the audi alterampartemrule, nanely, affording
an opportunity of a hearing to a civil servant before
i mposing the penalty of dismssal, renopval or reduction in
rank upon him [241 B]

11. The principles of natural justice nust be confined
within their proper linmts and not allowed to run wild. The
concept of natural justice is a magnificant thorough bred on
which this nation gallops forwards towards its proclaimed
and destined goal of "JUSTICE, social, economc and
political". This thoroughbred nust not be allowed to turn
intoa wld and unruly house, carrering off were it lists,
unsaddling its rider, and bursting into fields where the
sign "no passaran" is put up. [242 DO

In re The Special ~Courts Bill, 1978 [1979] 2 S.C.R
476, State of Andhra Pradesh and Another v. Nalla Raja Reddy
and Ohers [1967] 3 S.CR 28, E P. Royappa v. State of
Tam | Nadu and another [1974] 2 S.C. R 348, Ajay Hasia etc.
v. Khalid Mijib
144
Sehravardi and others-etc. [{1981] 2 S.C R 79, Norwest Hol st
Ltd. v. Secretary of State for Trade and Others L.R [1978]
1 Ch. 201, A K /Kraipak and others etc. v. Union of India
and others [1970] 1 S.C.R 457, Union of India v. Col. J. N
Si nha and another [1971] 1 S.C.R 791, Swadeshi Cotton MIIls
v. Union of India [1981] 2 S C. R 533, J. Mhapatra & Co.
and another v. State of Oissaand another [1985] 1 S.C R
322, 334-5, Liberty Ol MIls and others v. Union of India
and Gthers [1984] 3 S.C. C. 465, Rustom-Cavasji  Cooper v.
Union of India [1970] 3 S.C R 530, A K CGopalan v. The
State of Madras [1950] S.C.R 88, Sanbhu Nath Sarkar v. The
State of West Bengal and others [1974] 1 S.C. R 1, Hardhan
Saha and Anr. v. The State of Wst Bengal & Os. [1975] 1
S.C R 832 and Khudiram Das v. The State of West Bengal &
Os. [1975] 2 S.C. R 832.

VI. Service Rules and Acts

1. Article 309 is expressly mde subject to the
provi sions of the Constitution. Rules made under the proviso
to Article 309, Acts referable to that Article, and rules
made under such Acts are, therefore, subject both to Article
310(1) as also to Article 311. |If any such rule or Act
i mpi nges upon or restricts the operation of the pleasure
doctrine enbodies in Article 310(1) except as expressly
provided in the Constitution or restricts or takes away the
saf equards provided to civil servants by clauses (1) and (2)
of Article 311, It would be void and unconstitutional as
contravening the provisions of Article 310(1) or. clause (1)
or clause (2) of Article 311, as the case may be. ‘Any such
Act or rule which provides for dismssal, renpval or
reduction in rank of a civil servant wi thout holding an
inquiry as contenplated by clause (2) of Article 311 except
inthe three cases specified in the second proviso to that
clause would therefore, be wunconstitutional and void  as
contravening Article 311(2). [243 A-C

2. In the same way, for an Act or a rule to provide
that in a case where the second proviso to Article 311(2)
applies, any of the safeguards excluded by that proviso wll
be avail able to a civil servant would be void and
unconstitutional as inmpinging upon the pleasure of the
Presi dent or the Governor, as the case may be. [243 E]

3. A well-settled rule of construction of statutes is
that where two interpretations are possible, one of which
woul d preserve and save the constitutionality of the
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particul ar statutory provision while the other would render
it unconstitutiona

145

and void, the one whi ch saves and preserves its
constitutionality should be adopted and the other rejected.
[243 F]

4. \Were an Act or a rule provides that in a case in
which the second proviso to Article 311(2) applies any of
the saf eguards excluded by that proviso will be available to
a civil servant, the constitutionality of such provision
woul d be preserved by interpreting it as being directory and
not mandatory. The breach of such directory provision would
not, however, furnish any cause of action or ground of
challenge to a civil servant because at the threshold such
cause of action or ground of challenge would be barred by
the second proviso to Article 311(2). [243 {

5. Service rules may reproduce the provisions of the
second / provi so to Article 311(2) and aut horise the
di sciplinary authority to dispense with the inquiry as
contenpl ated by clause (2) of Article 311 in the three cases
nmentioned-in the second proviso to that clause or any one or
nore of them Such a provision, however, is not valid and
constitutional without reference to the second proviso to
Article 311(2) and cannot be read apart fromit. Thus, while
the source of authority of a particular officer to act as a
di sciplinary authority and dispense wth ‘the inquiry is
derived from the service rules, the source of his power to
di spense with the inquiry is derived fromthe second proviso
to Article 311(2) and not fromany service rule. [243 F-(§

6. The omssionto mention in an order of dismssal
removal or reduction in_rank the relevant clause of the
second proviso or the relevant service rule wll not have
the effect of invalidating the order inposing such penalty,
and the order nust be read as having ~“been nade under the
applicable clause of the second proviso to Article 311(2)
read with the relevant service rule. [266 H 267 A]

7. Rule 37 of the Central (Industrial Security [Force
Rul es, 1969, is clunsily worded and nmakes little 'sense. To
provide that a menber of the Central Industrial Security
Force who has been convicted to rigorous inprisonment on a
crimnal charge "shall be dism ssed fromservice" and at the
sane time to provide that" only a notice shall be given to
the party charged proposing the penalty of dismssal for his
havi ng been convicted to rigorous inprisonnent and asking
himto explain as to why the proposed penalty of dismssa
shoul d not be inposed" is a contradiction in termnms.” To read
these provisions as mandatory woul d be to render
146
them unconstitutional and void. These provisions  nust,
therefore, be read as directory in order to preserve their
constitutionality. [263 C(

8. Rul e 19 of t he Centr al G vil Servi ces
(dassification, Control and Appeal) Rul es, 1965, is
identical with Rule 14 of the Railway Servants (D scipline
and Appeal) Rules, 1968, and the interpretation of the said
Rule 19 would be the same as that of the said Rule 14. [256
F-H

VIl. Challappan’s Case

1. The three-Judge Bench of this Court in D visiona
Personnel O ficer, Southern Railways and another v. T.R
Chal | appan was in error in interpreting Rule 14 of the
Rai | way Servants (Discipline and Appeal) Rules, 1968, by
itself and not in conjunction with the second proviso to
Article 311(2). [256 D

2. The Court in Challappan’'s case also erred in holding
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that the addition of the words "the disciplinary authority
may consider the circunstances of the case and make such
order thereon as it deens fit" in the said Rule 14 warranted
an interpretation of the said Rule different fromthat to be
pl aced upon the second proviso to Article 311(2). [254 G

3. The Court in Challappan’s case also erred in holding
that the addition of the words "the disciplinary authority
may consider the circunstances of the case and make such
order thereon as it deens fit" in the said Rule 14 warranted
an interpretation of the said Rule different fromthat to be
pl aced upon the second proviso to Article 311(2). It also
erred in the interpretation placed by it wupon the word
"consider" occurring in the above phrase in the said Rule 14
and in taking the view that a consideration of the
circunstances of the case cannot be unilateral but nust be
after hearing the delinquent civil servant would render this
part of the said Rule 14 unconstitutional as restricting the
full exclusionary operation of the second proviso to Article
311(2). [255 A-C

4. The word "consider" ~in its ordinary and natura
sense is —not capable of the nmeaning assigned to it in
Chal | appan’ s case. [255 (QF

5. The consideration of the circunstances under the
said Rule 14 nust,  therefore, be ex " parte and w thout
affording to the concerned civil servant an opportunity of
bei ng heard. [255 H
147

6. The decision in Challappan’' s case never held the
field for the judgnent in that case was delivered on
Sept ember 15, 1975 and hardly was that case reported when in
the next group of appeals in which the sane question was
raised the matter was referred to a | arger Bench by an order
made on Novenber 18, 1976. The reference was in view of the
earlier decision of another three-Judge Bench in M Copal a
Krishna Naidu v. State of Madhya Pradesh. The correctness of
Chal | appan Case was, therefore, ~doubted from the very
begi nni ng. [256 E]

VI1l. Executive Instructions

Executive Instructions stand on a |ower footing 'than a
statutory rule. Executive instructions which provide that in
a case where the second proviso to Article 311(2) applies,
any safeguard excluded by that proviso would be available to
acivil servant would only be directory and not mandatory.
[265 H]

| X. The Scope of the Second Proviso

1. The three clauses of the second proviso to Article
311 are not intended to be applied in normal and ordinary
situations. The second proviso is an exception to the norma
rule and before any of the three clauses of that proviso is
applied to the case of a civil servant, the conditions laid
down in that clause nust be satisfied. [204 F-205 C]

2. Wiere a situation envisaged in one of the clauses of
the second proviso to Article 311(2) exists, it is not
mandatory that the punishment of dismssal, renoval  of
reduction in rank should be inposed upon a civil servant.
The disciplinary authority will first have to deci ded what
puni shment is warranted by the facts and circunstances of
the case. Such consideration woul d, however, be ex parte and
wi t hout hearing the concerned civil servant. |If the
di sciplinary authority comes to the conclusion that the
puni shnment which is called for is that of dismssal, renoval
or reduction in rank, it nmust dispense with the inquiry and
then decide for itself which of the aforesaid three
penal ties shoul d be inposed. [205 A-B]

X. Cause (a) of the Second Proviso
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1. In a case where clause (a) of the second proviso to
Article 311(2) applies the disciplinary authority is to take
the conviction of the concerned civil servant as sufficient
pr oof of
148
m sconduct on his part. It has thereafter to deci de whet her
the conduct which had led to the civil servant’s conviction
on a crimnal charge was such as to warrant the inposition
of a penalty and, if so, what that penalty should be. For
this purpose it must peruse the judgnment of the crimna
court and take into consideration all the facts and
ci rcunmst ances of the case and the various factors set out in
Chal appan’s Case such as, the entire conduct of the civi
servant of the gravity of the offence committed by him the
i mpact which his misconduct is likely to have on the
admi ni stration, whether the offence for which he was
convicted was of a technical or trivial nature, and the
extenuating circunstances, if any, present in the case.
This, however, hasto be done by the disciplinary authority
ex parte and wi thout hearing the concerned civil servant.
[267 C E]

2. The penalty inposed ~upon the civil servant shoul d
not be arbitrary or grossly excessive or out of al
proportion to the offence committed or one not warranted by
the facts and circunstances of the case. [267 H]

3. Wiere a civil servant goes to the office of his
superior officer whomhe believes to be responsible for
stopping his increment and hits himon the head with an iron
rod, so that the superior officer falls down wth a bl eeding

head, and the delinquent civil servant- is ‘tried and
convi cted under section 332 of the Indian Penal Code but the
Magi strate, instead of sentencing him to  inprisonnment,

applies to himthe provisions of section 4 of the Probation
of Offenders Act, 1958, and after such conviction the

di sciplinary authority, taking the above facts into
consi deration, by way of puni shnent conpul sorily retires the
del i nquent civil servant under  clause (i) of section 19 of
the Central Civil Services (Cassification, Control and
Appeal ) Rules, 1965, it cannot be said that the punishnment
inflicted upon t he civil servant was excessive or

arbitrary. [267 F-@

XlI. Clause (b) of the Second Provi so.

1. There are two conditions precedent which nust be
sati sfied before clause (b) of the second proviso to Article
311(2) can be applied. These conditions are (i) there mnust
exi st a situation which nakes the holding of an - inquiry
contenmplated by Article 311(2) not reasonably practicable,
and (ii) the disciplinary authority should record in witing
its reason for its satisfaction that it is not reasonably
practicable to hold such inquiry.[269 D E]

149

2. Whether it was practicable to hold the inquiry or
not must be judged in the context of whether it was
reasonably practicable to do so. [269 F]

3. It is not atotal or absolute inpracticability which
is required by clause (b) of the second proviso. Wat is
requisite is that the holding of the inquiry is not
practicable in the opinion of a reasonable man taking a
reasonabl e view of the prevailing situation. [270 B]

4. The reasonable practicability of holding an inquiry
is a matter of assessnent to be nmade by the disciplinary
authority and must be judged in the light of the
circunstances then prevailing. The disciplinary authority is
generally on the spot and knows what is happening. It is
because the disciplinary authority is the best judge of the
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prevailing situation that clause (3) of Article 311 nakes
the decision of the disciplinary authority on this question
final. [270 C

5. It is not possible to enunerate the cases in which
it woul d not be reasonably practicable to hold the inquiry.

[I'lustrative cases woul d be

(a) Were a civil servant, particularly through or
together with his associates, so terrorizes, threatens or
intimdates witnesses who are going to give evidence agai nst
himwith fear of reprisal as to prevent them from doi ng so,
or [270 A]

(b) Where the civil servant by hinself or together with
or through others threatens, intimdates and terrorizes the
officer who is the disciplinary authority or nenbers of his
famly so that he is afraid to hold the inquiry or direct it
to be held, or [270 B]

(c) Where an-atnmosphere of violence or of genera

i ndi scipline and i nsubor di nati-on prevails, it bei ng
i mmat eri al’ whether ~“the concerned civil servant is or is not
a party to bringing about such a situation. |In all these

cases, it -must be renenbered that numbers coerce and terrify
whil e an individual may not. [270 (]

6. The disciplinary “authority is not expected to
di spense with a disciplinary inquiry lightly or arbitrarily
or out of
150
ulterior motives or merely in order to-avoid the holding of
an inquiry or because the Department’s case  against the
civil servant is weak and must fail. [270 C]

7. The word "inquiry" in clause (b) of the second
proviso includes a part of aninquiry. It is, therefore, not
necessary that the situation which nmakes the hol ding of an
inquiry not reasonably practicable should exist before the
inquiry is instituted against the civil® servant. | Such a
situation can also cone into existence subsequently during
the course of the inquiry, for instance, after the service
of a charge-sheet upon the civil servant or after he has
filed his witten statement thereto or even after evidence
has been led in part. [271 D E

8. Wen at the conmencenent of the inquiry or pending
it, the civil servant abscards and cannot be served or wll
not participate in the inquiry it wll not be reasonably
practicable to afford to the civil servant and opportunity
of a hearing or further hearing. In such cases, the natter
nmust proceed ex parte and on the materials “before the
di sciplinary authority. [271 E]

9. The recording of the reason for dispensing with the
inquiry is a condition precedent to the application of
clause (b) of the second proviso. This is a Constitutiona
obligation and if such reasonis not recorded in witing,
the order dispensing with the inquiry and the “other of
penalty following thereupon would both be void and
unconstitutional. It is, however, not necessary that the
reason should find a place in the final order but it would
be advisable to record it in the final order in order to
avoid an allegation that the reason was not recorded in
witing before passing the final order but was subsequently
fabricated. [271

10. The reason for dispensing with the inquiry need not
contain details particulars but it cannot be vague or just a
repetition of the |language of clause (b) of the second
provi so. [272 (]

11. It is also not necessary to communi cate the reason
for dispensing with the inquiry to the concerned civi
servant but it would be better to do so in order to
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elimnate the possibility of an allegation being nade that
the reason was subsequently fabricated. [272 B]

12. The obligation to record the reason in witing is
provided in clause (b) of the second proviso so that the
151
superiors of the disciplinary authority may be able to judge
whet her such authority had exercised its power under clause
(b) properly or not.[272 F]

13. It is, however, better for the disciplinary
authority to comunicate to the concerned civil servant its
reason for di spensing wth the inquiry because such
conmuni cati on woul d elimnate the possibility of an
al l egation being made that the reason had been subsequently
fabricated. It would also enable the civil servant to
approach the H gh Court under Article 226 or, in a fit case,
the Suprene Court under Article 32. [272 H

14. It would be illogical to hold that admnistrative
work carried out by -senior officers should be paral ysed by
sending them to other stations to hold the inquiry just
because a delinquent civil ~servant either by hinself or
al ong with or through others nmakes the holding of an inquiry
by the designated disciplinary authority or inquiry officer
not reasonably practicable. [273 C

15. In a case  falling under clause (b) of the second
proviso it is not necessary that the civil servant shoul d be
pl aced under suspension until such tine as the situation
i mproves and it becones possible to hold the-inquiry because
in such cases neither public interest nor  public good
requires that salary or subsistence allowance should be
continued to be paid. out of ~the public exchequer to the
concerned civil servant. In certain cases, the exigencies of
a situation would require that pronpt action should be taken
and suspending a civil servant woul d not serve the purpose,
and sonetinmes not taking pronpt action mght result in the
troubl e spreading and the situation worsening and at timnmes
becom ng uncontrol abl e. Not taking pronpt action nmay al so be
construed by the troubl e-nakers as a sign of weakness on the
part of the authorities and thus encourage themto step up
their activities or agitation. Were such pronpt action is
taken there is an elenent of deterrence in-it but'this is
unavoi dabl e and a necessary conconitance of such-an action.
[273 DO

16. If an inquiry into the charges against a civil
servant is not reasonably practicable, it stands to reason
that an inquiry into the question whether the disciplinary
inquiry should be dispensed with or not is equally not
reasonably practicable. [273 DO

17. In situations where a | arge group of nenbers of the
Central Industrial Security collectively indulge in severa
of acts of insubordination indiscipline and intinidation
with the
152
conmon obj ect of coercing those in charge of t he
adm nistration of the Force and the Governnment to conpel
themto grant recognition to their Association and to
concede their demands, it is not possible to particularise
in the orders of dismissal the acts of each individua
menber who participated in the conmnm ssion of these acts. The
participation of each individual mght be of a greater or
| esser degree but the acts of each individual contributed to
the creation of a situation in which the security force
itself had becone a security risk. [291 C E

18. The quantum and extent of the penalty to be inposed
in each case would depend upon the gravity of the situation
and the extent to which the acts said to be conmtted by the
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praticular civil servants, even though not serious in
thenselves, in conjunction with acts commtted by others,
contributed to bringing about the situation. The fact, that
at a particular centre certain civil servants were disnissed
fromservice while at sone other centres they were only
renoved from service does not mean that the penalties were
arbitrarily inposed. [292 A-B]

XI'l. Cause (c) of the Second Proviso.

The expression "security of the State" in clause (c) of
the second proviso to Article 311(2) does not nean security
of the entire country or a whole State but includes security
of a part of a State. [275 E]

2. Security of the State cannot be confined to an arned
rebellion or revolt for there are various ways in which the
security of the State can be affected such as by State
secrets or information relating to defence production or
simlar matters being passed on to other countries, whether
i nimcal or not to India, or by secret links wth
terrorists. [275

3. . The  way in which the security of the State is
af fected may be either open or clandestine. [275 F]

4. Disaffection inthe -arned forces or paramlitary
forces or the police force would affect the security of the
State. The imnportance of the proper discharge of the duties
by menbers of these Forces and the mai ntenance of discipline
among them is enphasised in Article 33 of the Constitution

[275 G

5. Disaffection in any armed force or para-nilitary
force or police ‘force is likely to spread because
di ssati sfaction and
153

di saf fected nenbers of such a Force spread dissatisfaction
and di saffection anong other nmenbers of the Force and thus
i nduce them not to discharge their duties properly and to
conmmit acts of indiscipline, insubordination or disobedience
to the orders of their superiors. Such a situation cannot be
a matter affecting only law and order or public order but is
a matter vitally affecting the security of the State. [276
A-B]

6. The interest of the security of the State can be
affected by actual acts or even by the likelihood of such
acts taking place. [277 D

7. In an inquiry into acts affecting the interest of
the security of the State, several matters not fit or proper
to be nmade public, including the source of ~information
involving a civil servant in such acts, would be disclosed
and thus in such cases an inquiry into acts prejudicial to
the interest of the security of the State would as  much
prejudice the interest of the security of the State as those
acts thensel ves woul d. [279 D

8. The condition for the application of clause (c) of
the second proviso to Article 311(2) is the satisfaction of
the President or the Governor, as the case nay be, that it
is not expedient in the interest of the security of the
State to hold a disciplinary inquiry. [277 D

9. Such satisfaction is not required to be that of the
Presi dent or the Governor personally but of the President or
the Governor, as the case nmay be, acting in the
Constitutional sense. [278 A

State of Rajasthan and Qhers etc. etc. v. Union of
India etc. etc. [1978] 1 SS.CR 1, 82., referred to.

10. "Expedient" neans "Advant ageous, fit, proper
suitable. Were, therefore, the President of the Governor,
as the case may be, is satisfied that it wll not be

advant ageous or fit or proper or suitable or politic in the
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interest of the security of the State to hold an inquiry, he
would be entitled to dispense with it under clause (c) of
the second proviso. [277 F]

11. Under clause (c) of the second proviso the
satisfaction reached by the President or the Governor, as

the case may be, must necessarily be a subjective
sati sfaction because expediency involves matters of policy.
[278

154

12. Satisfaction of the President or the Governor under
clause (c) of the second proviso may be arrived at as a
result of secret information received by the Governor about
the brewing danger to the security of the State and |ike
matters. There are other factors which are also required to
be consi dered, weighed and balanced in order to reach the
requi site satisfaction whether holding an inquiry would be
expedient or not. If the requisite satisfaction has been
reached as a result of secret ‘information received by the
Gover nnment, nmaki ng ~known such “information may very often
result in_disclosure of the source of such information and
once known, the particul ar-source would no nore be avail abl e
to the Covernment. The reason for the satisfaction reached
by the President or -the Governor under clause (c) of the
second provi so cannot, therefore, be required to be recorded
in the order of dism ssal, renoval or reduction in rank nor
can it be made public. [279 E, 280 B

13. When a nunber of nenbers of the -Madhya Pradesh
District Police Force and the Madhya Pradesh Special Arned
Force, in order to obtain the release on bail of two of
their coll eagues who had been refused bail and renai ned into
judicial custody because of an incident which took place at
the annual Mela attacked the police station at ‘the Mla
ground, ransacked it and forced the wreless operator to
close down the wireless set and the situation becane so
dangerous that senior district ~and police officers had to
approach the judicial Mugistrate at night to get the two
arrested constables released on (bail and, after di'scussion
at a Cabi net neeting, a decision was taken and the advice of
the Council of Mnisters was tendered to the -Governor of
Madhya Pradesh who accepted it and issued orders of
di sm ssal of these persons by applying clause (c) of the
second proviso to themit cannot be said that the provisions
of the said clause (c) were not properly applied. [295 E-296
d

14. Simlarly, when after these nmenbers of the Madhya
Pradesh District Police Force and the Madhya Pradesh Specia
Armed force were dism ssed, sone other nenmbers of these
Forces began carrying on an active propaganda agai nst the
Government, visiting various places in the State of ‘Madhya
Pradesh, holding secret neetings, distributing |leaflets and
inciting the constabulary in these places to rise against
the adninistration as a body in protest against the action
taken by the Government and, on such information being
received, there were also dismssed by applying clause (c)
of the second proviso to them it cannot be said that the
sai d clause (c) was not properly applied. [296 F-297 B
155

A civil servant who has been disnissed, renoved or
reduced in rank by applying to his case one of the clauses
of the second proviso to Article 311(2) or an anal ogour
service rule has two renedies available to him These
remedi es are;

(i) The appropriate departmental remedy provided for

in the rel evant service rules, and

(ii) if still dissatisfied, invoking the court’s power
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of judicial review [216 A-B]

XI'V. Departnental Renedies.

Service rules general ly provide for departnenta
renedi es by way of an appeal, revision and reviewin the
case of disciplinary action taken against a civil servant.

2. Sub-clause (ii) of «clause (c) of the first proviso
to Rule 25(1) of the Railway Servants (Discipline and
Appeal ) Rules, 1968, provides that where an inquiry has not
been held, the revising authority shall itself hold such
inquiry or indirect such inquiry to be held. A railway
servant has therefore a right to demand in revision an
inquiry into the charges against himsubject to a situation
envisaged in Rule 14 of the said Rules not prevailing at
that tinme. [248 G H

3. Although a provision simlar to sub-clause (ii) of
clause (c) of the first proviso of the first proviso to Rule
25(1) of the Railways Servants (Discipline and Appeal)
Rul es, 1968, does not exist in the rules relating to
appeal s, having regard to the factors set out in Rule 22 (2)
which are to be considered by the appellate authority in
deciding an appeal, a provision simlar to the said sub-
clause (ii) of clause (c) off the first proviso to Rules
25(1) should be read and inported into the provisions
relating to appeals in the said Rules. [249 D F]

4. Even in a case where at the tine of the hearing of
the appeal or revision, as the case may be, a situation
envi saged by the second proviso to Article 311(2) exists, as
the civil servants, if dismssed or renoved, is not
continuing in serviceand, if reduced in rank, is continuing
in service wth the reduced rank, the hearing of the appea
or revision, as the case may be, shoul d be postponed for a
reasonable length of tinme to enable the situation to return
to normal. [273 G
156

5. An order imposing penalty passed by the President or
the Governor, as the case may be, cannot be challenged in a
departnmental appeal or revision. [265 D

6. A civil servant who has been dism ssed or renoved
fromservice or reduced in rank by applying to his case one
of the clauses of the second proviso of Article 311(2) or of
an anal ogous service rule has, therefore, the right ina
departnental appeal or revision to a full—and conplete
inquiry into the allegations nade against himsubject to a
situation envisaged in the second proviso to Article 311(2)
not existing at the time of the hearing ~of the appeal or
revision application. Even in a case where such a situation
exists, he has the right to have the hearing of the appea
or revision application postponed for a reasonable | ength of
time for the situation to becone normal. [273 F]

7. In an appeal, revision or review by a civil servant
who has been dismissed or renoved from service or reduced in
rank by applying to his case clause (a) of the second
proviso or an anal ogous service rule, it is not open to the
civil servant to contend that he was wongly convicted by
the crimnal court. He can, however, contend that the
penalty inmposed upon him is to severe or excessive or was
one not warranted by the facts and circunstances of the
case. If heis in fact not the civil servant who was
actually convicted on a crimnal charge, he can contend in
appeal, revision or review against such order of penalty
that it was a case of mstaken identity. [264 E]

8. A civil servant who has been dism ssed or renpved
fromservice or reduced in rank by applying to his case
clause (b) of the second proviso to Article 311(2) or an
anal ogous service rule can claimin appeal or revision that
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ininquiry should be held with respect to the charges on
whi ch such penalty has been inposed upon him unless a
situation envisaged by the second proviso is prevailing at
the hearing of the appeal or revision application. Even in
such a case the hearing of the appeal or revision
application should be postponed for a reasonable |ength of
time for the situation to return to normal. [264 B]

9. In a case where a civil servant has been disnissed
or renoved fromservice or reduced in rank by applying
clause (b) of the second proviso or an anal ogous service
rule to him by reason of clause (3) of Article 311, it is
not open to him contend in appeal, revision or review that
the inquiry was wongly dispensed with. [264 G
157

10. In a case where a civil servant has been disnissed
or renoved fromservice or reduced in rank by applying
clause (c) of the  second proviso or an anal ogous service

rule to him no appeal or revision will lie if the order of
penalty was passed by the President or the Governor. |If
however,; " the inquiry has  been dispensed with by the

President or the CGovernor and the order of penalty has been
passed by the disciplinary authority (a position envisaged
by cl ause (iii) of Rule 14 of the Railway Servants
(Di scipline and Appeal) Rules, 1968, and clause (iii) of

Rule 19 of the Central Cvil Services (Cassification
Control and Appeal) Rules, 1965) a departnental appeal or
revision will lie. In such an appeal or revision, the civi

servant can ask for ' an inquiry to be held into his alleged
conduct unless at the time of the hearing of the appeal or
revision a situation to envisaged by the second proviso to
Article 311(2) is prevailing.” Even in such a situation the
hearing of the appeal or revision application should be
postponed for a reasonable length of tinme for the situation
to beconme nornmal. The civil servant, however, cannot contend
in such appeal or revision that the inquiry was wongly
di spensed with by the President or the Governor. [265 B-E]

XV. Judicial Review.

1. Where a clause of the 'second proviso to Article
311(2) or an analogous service rule is applied ‘on an
extraneous ground or a ground having - no relation to the
situation envisaged in such clause or. rule, the action of
the disciplinary authority in applying that clause or rule
woul d be mala fide and, therefore, bad in |law and the court
in exercise of its power of judicial review would strike
down both the order dispensing with the inquiry and the
order of penalty follow ng thereupon. [273 C-D

2. Wiere a civil servant has been dism ssed or renoved
fromservice or reduced in rank by applying clause (a) of
the second proviso to Article 311(2) or an anal ogous service
rul e and he invokes the court’s power of judicial review, if
the court finds that the penalty inposed by the-inpugned
order is arbitrary or grossly excessive or out of al
proportion to the offence committed or was not warranted by
the facts and circunstances of the case or the requirenents
of the particular governnent service to which the concerned
civil servant belonged, the court wll strike down the
i mpugned order. In such a case, it 1is, however, not
necessary that the court should al ways order reinstatenent.
The court can instead substitute a penalty which in its
opi nion woul d be just and proper in the circunstances of the
case. |If
158
however, the court finds that he was not in fact the civi
servant who was convicted, it will strike down the inpugned
order of penalty and order his reinstatenent. [267 G 268 A,
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273 F]

3. In the case of a civil servant who has been
di smissed or renoved from service or reduced in rank by
appl ying clause (b) of the second proviso to Article 311(2)
or an anal ogous service rule, the H gh Court under Article
226 of this Court under Article 32 will interfere on grounds
wel | -established in law for the exercise of its power of
judicial review in matters where admnistrative discretion
is exercised. [274 A

4. The finality given by clause (3) of Article 311 to
the disciplinary authority’s decision that it was not
reasonably practicable to hold the inquiry is not binding
upon the court and the court woul d consi der whether clause
(b) of the second proviso or an anal ogous service rule had
been properly applied or not. [274 B]

5. In exam ning the relevancy of the reasons given for

di spensing with the inquiry, the court wll consider the
ci rcunst ances whi ch, according to the di sci plinary
authority, made it cone to the conclusion that it was not
reasonabl'y practicable to hold the inquiry. If the court

finds that the reason are irrelevant, the order dispensing
with the inquiry and the order of penalty follow ng upon it

woul d be void and the court wll strike them down. In
considering the relevancy of the reasons given by the
di sciplinary authority, the court will not, however, sit in
judgrment over the reasons |ike a court of first appeal in

order to decide whether or not the reasons are germane to
clause (b) of the second proviso or an analogous service
rule. The court nust put itself  in the place of the
di sciplinary authority and ~consider what in. the then
prevailing situation a reasonable man acting in-a reasonable
manner would have done. It will judge the matter in the
light of the then prevailing situation. Were two view are
possi ble, the court will decline to interfere. [274 C D

6. Wiere it is alleged that clause (b) of the second
proviso or an anal ogous service rule was applied nmala fide,
the court will exam ne the charge of nala fides. A nere bare
all egations of nmla fides wthout any particulars of nmala
fides will not, however, anmpunt to a plea of nmala fides and
requires to be ignored. [280 H|

7. If the reasons for dispensing with the inquiry are
not
159
comuni cated to the concerned civil servant and the matter
comes to court, the court can direct the reasons to be
produced and furnished to the civil servant and if still no
produced, a presunption should be drawn the reasons were not
recorded in witing and the inmpugned order would then stand
i nval i dated. Such presunption can, however, be rebutted by a
satisfactory explanation for the non-production of the
witten reasons. [272 H 273 A

8. Where a civil servant is disnissed or renoved from
service or reduced in rank by applying clause (c) of the
second provi so or an anal ogous service rule to his case, the
satisfaction of the President or the Governor that it is not
expedient in the interest of the security of the State to
hol d an inquiry being a subjective satisfaction would not be
afit matter for judicial review [278 F]

9. It is not necessary for the court to decide the
guesti on whether the satisfaction of the President or the
Governor can be challenged on the ground that it has been
reached mala fide or is based on wholly extraneous or
irrelevant grounds in a case where all the materials
including the advice of the Council of M nisters have been
produced and such materials show that the satisfaction of




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 21 of 122

the President or the Governor was neither reached nmala fide
nor was it based on any extraneous or irrelevant ground.
[279 E]

10. By reason of the express provision of Article 74(2)
and Article 163(3) of the Constitution the question whether
any, any if so what, advice was tendered by the Mnisters to
the President or the Governor, as the case may be, cannot be
inquired into by any court. [279 F]

11. Whether the court should order production of the
materi al s upon which the advice of the Council of Mnisters
to the President or the Governor, as the case may be, was
based in order to determ ne whether the satisfaction of the
President or the CGovernor. was arrived at nala fide or was
based on wholly extraneous or irrelevant grounds would
depend upon whether the docunents fall within the class of
privileged docunents and whet her in respect of them
privil ege has been properly clained or not. [277 G 278 B]

Inre Tul siram Pate
160

The 'Respondent - Tul siram Patel was a pernmanent auditor
in the Regional Audit Ofice. Orders were issued for
stopping his increnent for one year, where-upon he went to
the Regional Audit Oficer demanded an expl anation from him
as to why he had stopped his increnment, and not satisfied
with the reply of / the auditor officer struck himwth an
iron rod, whereupon the officer fell ‘down, his head
bl eedi ng. The Respondent was tried and convicted under Sec.
332 of the Indian' Penal Code but the Magistrate instead of
sentencing the respondent to -inmprisonment, invoked the
provisions Sec. 4 of  the Probation of Ofenders Act, 1958
and released himfor a period of one year on executing a
bond of good behavi our. The Respondent’s appeal against his
conviction was dismssed. [281 F-H

The Controller General of Def ence Accounts, the
disciplinary authority, inposed upon the Respondent the
penalty of conpul sory retirenent under clause (1) of Rule 19
of the Cvil Service Rules. The respondent’s departnenta
appeal was dismssed. [282 A D

The Respondent thereafter filed a Wit Petition, and
the Hgh Court relying upon Challappan’s Case hel d that no
opportunity had been afforded to the Respondent before
i mposing the penalty of conpulsory retirement on him and
that the inmpugned order was defective inasnmuch as it did not
indicate the circunstances which were considered by the
disciplinary authority except the fact of conviction of the
Respondent. [282 E-F]

The appeal of the Union of India was allowed, the
judgrment and order appeal ed against were reversed and set
aside and the wit petition filed by the Respondent in the
Hi gh Court is dismssed. [284 A

Cl SF MATTERS

The respondents who were nenbers of the CI'S Force Unit
at Bokaro Steel Plant and were disnissed fromservice. The
menbers of this CIS F Unit at Bokaro had forned an Al -India
association and one of the dism ssed person was elected it
CGeneral Secretary. Thereafter a country-w de agitation was
carried on for recognition of the association. In June 1979
sone of the nmenbers went to Delhi to neet the Home M nister.
A demonstration was staged and sone of the denonstrators
were arrested. At Bokaro Steel Plant the agitation which was
goi ng becane aggravated and out of 1900 persons belonging to
Cl SF Unit Bokaro, about 1000
161
per sons partici pated in processi ons and vi ol ent
denonstrations. They indulged in several acts of violence
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and created serious in-discipline. The agitation and the
violent activity reached serious proportion in the |ast week
of June 1979 with the result that the Arny that to be called
by the State Authorities on 23.6.1979, took up positions
round the CISF Lines and called upon the agitators to give
up charge of the Aroury. The agitators refused and started
firing at the Army, who returned the fire, and the exchange
of fire resulted in the instant death of one Army Major. The
of fendi ng Cl SF nenbers were over powered, and arrested. [284
F-285 D]

The authorities were of the opinion, that having regard
to the violent and disturbed situation which prevailed in
the Bokaro Steel Plant, the collective action of violence,
nmass terror and intimdation and threats to the supervisory
and |l oyal staff, any inquiry .in accordance with Rules 34, 35
and 36 of CISF Rules 1969 or in accordance wth the
requirements of Article 311(2)- would be dangerous counter-
productive and would aggravate the existing dangerous
situation, the del i nquent personnel were dismissed in
exerci se of ~ the powers conferred by sub-rule (b) of rule 37
of the CISF Rules 1969 read with clause (b) of the second
proviso of clause (2) of Article 311 of the Constitution
[288 C-289 A

The CI'S Force has been constituted under the Cl SF Act
for the better /protection and security of industria
undert aki ngs owned by the governnent. The CIS Force is an
arned Force and the security dutiesto be perfornmed by the
CIS Force are of  vital inportance to the industria
producti on of the country. [289 B, Q

Al the acts indulged in by the nmenbers of the Force
virtually anbunted to a nutiny and how grave the situation
was can be judged fromthe fact that the arny ‘had to be
called out and a pitched battle took place between the arny
and the menbers of the Force. [291 A

No person with any reason or sense of responsibility
can say that in such a situation the holding of an inquiry
was reasonabl e and practicable. [291 B]

The appellate authority under the Central Industria
Security Force Rules 1969 was directed to dispose ‘of an
expedi tiously as possible such appeal s of the nenbers of the

Force as mght still be pending. Such of those nembers who
had
162
not filled any appeal, in view of their reliance  on
Chal | appan’s case, tinme was granted to them to file a
departrental appeal, and the concerned authority was

directed to condone the delay in the filing of the appea
and to dispose it of on nmerits.[291 H 292 (]

RAI LWAY SERVI CE MATTERS

Rai | way Servants were either dismssed or renpved from
service by applying to their cases either clause (ii) of
Rule 14 of the Railways Servants Rules or clause (ii) of
Rule 14 read with clause (b) of the second proviso to
Article 311(2), as they were alleged to have been concerned

inincidents which took place in the all-India strikes of
rail way enpl oyees. Many of these enpl oyees bel onged to the
all-India loco-running staff. The railway servants went on

these strikes wth the object of forcing the Governnent to
nmeet their demands. [292 E-F]

Rai lway service is a public utility service within the
nmeaning of clause (a) of section 2 of the Industria
Di sputes Act, 1947 and the proper running of the railway
service is avital to the country. Were, therefore, the
railway enpl oyees went on an illegal strike wthout
conplying wth the provisions of section 22 of the
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Industrial Disputes Act 1947, and thereby commtted an
of fence punishable with inprisonnent and fine under section
26(1) of the said Act, and the railway services were
paral ysed, |oyal workers and superior officers assaulted and
intimdated, the country held to ransom the econony of the
country and public interest and public good prejudicially
affected, pronpt and inmrediate action was called for in
order to bring the situation to normal. In t hese
circunstances, it cannot be said that an inquiry was
reasonably practicable or that <clause (b) of the second
proviso to Article 311 was not properly applied. [294 CGF
295 (]

MADHYA PRADESH POLI CE FORCES MATTERS

Menbers of the MP. District Police Force or MP.
Speci al Arned Force were disnissed by orders of the Governor
of Madhya Pradesh by applying clause (c) of +the second
proviso to Article 311(2). [295 E]

Anincident~ took place on January 18, 1981 at the
annual ‘Mela held att Gaalior in which one man was burnt
alive. Sonme persons including a constable fromeach of these
two forces, were arrested and remanded to judicial custody.
On January 20, 1981
163
several menmbers of these two Forces indulged in violent
denonstration and /rioted at the Mela ¢round denmanding the
release of their colleagues. They attacked the police
station at the Mela G ounds, ransacked it -and forced the
operator to close down the wireless set. [296 D

The police are the guardians of Law and order, and if
these guards turn | aw breakers ~and create ~violent public
di sorder and incite others to-do the sanme, pronpt and urgent
action beconmes necessary and the holding of an inquiry into
the conduct of each individual nmenber of the police force
woul d not be expedient in the interest of the security of
the State.[297 A-B]

(Per M P. Thakkar J-dissenting)

' Chal | appan’ s has been rightly decided. And there is no
conpul sion to overrule it - Even if the other point of view
were to appear to be nore 'attractive it is neither a good
nor a sufficient ground to overrule 'Challappan’. The
deci sion, does no nore than enjoin in the context of Rule
14(1) (a) and therefore, as a logical corollary, also in the
context of Rule 14 (a) (b) of the Railways servants
(Discipline and Appeal) Rules, 1968, that an enployee nust
atl east be heard on one question of quantum of punishment
before he is dismssed or renoved from service  wthout
hol ding any inquiry. The ratio of the decision is so
i nnocuous that there is hardly any need to overturn it. [299
F-g

Concurrence with the consequential orders being passed
in these cases and association with the exposition.of law in
regard to the true neaning and content of the ’pleasure
doctrine’ and its inplications and inpact is not possible.
[ 300 B]

JUDGVENT:

ClVIL APPELLATE JURISDICTION : Civil Appeal Nos. 6814
of 1981 etc.

Fromthe Judgnent and Order dated 23.6.1982 of the
Madhya Pradesh High Court in M P. No. 1028 of 1981

L. N Sinha, M K Rammanmurthy, K K  Vinugopal, V. M
Tarkunde, P. R Mrdul, P. P. Singh, R N Poddar, Unesh
M shra, M A.  Krishnanoort hy, Indira Sawhney, Kittu




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 24 of 122

Bansilal, Chandan Malhotra, J. Rammurthy, R Vaigai, H K
Puri, V. K Bhal, K V. Sreekumar, R Sathish, S. S
Khanduj a, Yashpal Dhingra, P. H Parekh, P. K Manohar, C.
L. Sahu, A K Jha, T. G N Nayar, A. K Panda, S K
Ganbhir, S. Ganbhir, Ashok Mahajan, Sunita Kriplani, C V.
Subba Rao, G D. CGupta, Hemant Sharma, Indu WMl hotra and
Jayshre for the appearing parties.

R K Garg, S& N Singh and K M K Nair for the
i ntervener.

The foll owi ng Judgnents were delivered
164

MADON, J. The above Appeals by Special Leave granted by
this Court and the above Wit Petitions filed either in this
Court under article 32 of the Constitution of India or in
different High Courts under  Article 226 and transferred to
this Court raise a -substantial question of law as to the
interpretation of Articles 309, 310 and 311 of the
Constitution and” in particular of what is now, after the
amendnment ‘of clause (2) of Article 311 by the Constitution
(Forty-second Anendnment) Act, 1976, the second proviso to
that cl ause.

The Genesis of the Appeals and Wit Petitions

To understand what questions fall for determ nation by
this Court in these Appeals and Wit Petitions, it is first
necessary to sketch briefly how they have cone to be heard
by this Constitution Bench.

Article 311 of the Constitution confers certain
saf eguards upon persons enployed -in-civil capacities under
the Union of India or a State. The first safeguard (which is
given by clause (1) of Article 311) is that such person
cannot be dism ssed or renpved by an authority subordinate
to that by which he was appointed. The second safeguard
(which is given by clause (2) of Article 311) is that he
cannot be dism ssed, renoved or reduced in rank except after
an inquiry in which he has been informed of the charges
against him and given a reasonable opportunity of being
heard in respect of those charges. The second safeguard is,
however, not available to himwhen he is dismssed, renpved
or reduced in rank in any of the three cases nentioned in
the second proviso to Article 311(2). These three cases are
set out in clauses (a) to (c) of the second proviso. Under
cl ause (a), such person can be dism ssed, renmpoved or reduced
inrank wthout any inquiry on the ground of conduct which
has led to his conviction on a crimnal charge. Under C ause
(b), any of these three penalties can be inposed upon him
where the authority enpowered to inpose any of these
penalties is satisfied that for some reason, to be recorded
by that authority in witing, it is not| reasonably
practicable to hold such inquiry. Under clause (c), any of
the above penalties can be inposed upon him where the
President or the Governor of a state, as the case may be, is
satisfied that in the interest of the security of the State
it is not expedient to hold such inquiry.

Al the governnment servants in the above Appeal —and
Wit Petitions have been either dismssed or renmoved from
service without holding any inquiry. They have not been
infornmed of the charges against them nor been given any
opportunity of being

165
heard in respect of those charges. The penalty of dism ssa
or renoval, as the case nmay be, has been inposed upon them

under one or the other of the three clauses of the second
proviso to Article 311(2) or under simlar provision in
rul es made under the proviso to Article 309 or in rules made
under an Act referable to Article 309, for instance, Rule 19
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of the Central Cvil Services Cassification, Control and
Appeal) Rules, 1965, Rule 14 of +the Railway Servants
(Discipline and Appeal) Rule 1968, and Rule 37 of the
Central Industrial Security Force Rules, 1969, or under such
arule read with one of the clauses of the second proviso to
Article 311(2).

Aggri eved by these orders of dismssal and renoval,
several government servants filed wit petitions under
Article 226 of the Constitution in different H gh Courts.
Some of these wit petitions were allowed, mainly on the
basis of a decision of a three-Judge Bench of this Court in
Di vi sional Personnel O ficer, Southern Railway & Anr. v.
T.R Chal | appan, [1976] 1 S.C.R 783, given on Septenber 15,
1975, while a few were dism ssed. Appeals by Special Leave
agai nst those judgnments were filed in this Court. In three
other similar appeals, nanely, Cvil Appeals Nos. 1088, 1089
and 1120 of 1975, @ another three-Judge Bench of this Court
felt that there was a conflict between Challappan’s case and
an earlier decision of another three-Judge Bench of this
Court, nanely, M GCopala Krishan Naidu v. State of Madhya
Pradesh, [1968] 1 S.C.R 355, and directed on Novenber 18,
1976, that the papers in those three appeals be placed
before the Ilearned Chief Justice to enable him to refer
those appeals to alarger Bench. The said appeals were thus
referred to the Constitution Bench. Because of the said
order all the above Appeals and Wit Petitions were also
pl aced before this Constitution Bench. During the course of
the hearing of all these matters by this Constitution Bench
the said Civil Appeals Nos. 1088, 1089 and 1120 of 1975
were, however, got dismi ssed on March 29, 1984, but the
above Appeals and Wit Petitions were fully heard and are
bei ng di sposed of by this Judgment.

Cvil Servants

Justice Aiver Wndell Holmes in _his book "The Comon
Law', consisting of |ectures delivered by himwhile teaching
| aw at Harvard and published just ~ one year before he was
appointed in 1882 an Associ ate Justice of the Massachusetts
Suprenme Judicial Court, said
166

"The Law enbodies the story of a nation”s devel opnent

through nmany centuries, and it cannot be dealt with as

if it contained only the axions and corollaries of a

book of a mathematics. |In order to know what it is we

must know what it has been and what it tends to
becone. "
It will not, therefore, be out of place to begin this
Judgnent with a brief historical sketch of the civil service
in India as also of the |aw applicable to civil servants and
t he changes which have taken place in it fromtinme to tine.

Cvil servants, that is, persons who are nenbers of a
civil service of the Union of India or an all-India service
or acivil service of a State or who hold a civil post under
the Union or a State, occupy in law a special position. The
ordinary law of master and servant does not apply to them
Under that |aw, whether the contract of service is for a
fixed period or not. |If it contains a provision for its
termnation by notice, it can be so terninated. If there is
no provision for giving a notice and the contract is not for
a fixed period, the lawinplies an obligation to give a
reasonabl e notice. Wiere no notice in the first case or no
reasonable notice in the second case is given, the contract
is wongfully term nated and such wongful term nation wll
given rise to a claimfor danages. This is subject to what
may ot herwise be provided in industrial and |abour |aws
where such laws are applicable. The position of civi




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 26 of 122

servants both in England and in India is, however, vastly
different.
The Civil Service in England

Qur civil services are nodelled upon the British
pattern though in some respects there are inportant
differences between the two. In England, except where
ot herwi se provided by statute, all public officers and

servants of the Crown hold their appointnents at the
pl easure of the Crown or durante bene placito ("during good
pl easure"” or "during the pleasure of the appoint or") as
opposed to an office held dum bene se gesserit ("during good
conduct"), also called quadiu se bene gesserit ("as long as
he shall behave hinself well"). Wen a person holds office
during the pleasure of the Crown, his appointnment can be
term nated at any tinme wi thout assigning cause. The exercise
of pleasure by the Crown-can, however, be restricted by
| egi sl ati on enacted by Parliament because in the United
Ki ngdom Par | i ament is sovereign and has the right to make or
unnmake any | aw whatever
167
and all that a court of “law can do with an Act passed by
Parliament is to interpret its meaning but not to set it
aside or declare it void Blackstone in his Conmentaries has
thus descri bed the unlimted legislative authority of
Parlianment(1 Bl., Comm pp. 160, 161):
"It hath sovereign and uncontrollable authority in
the naking confirmng, _enlarging, restraining
abrogating, repealing, reviving, and expounding
| aws, concer ni ng matters of al'l possi bl e
denom nati ons, eccl esiastical or tenporal, civil,
mlitary, maritime, —or crimnal” this being the
pl ace where that absolute despotic power, which
must in all governnments reside sonewhere, s
entrusted by the constitution  of these kingdons.
Al mschiefs and grievances, operations and the
laws, are within the reach of this extraordinary

tribunal. It can regul ate or new nodel the
succession to the Crown; as was done in‘the reign
of Henry VIII, and WIliamlIll. It can alter the

established religion of the lland; as was done in a
variety of instances, in the reigns of king Henry
VIIl and his three children. I't-—can change and
create afresh even the constitution of the Kingdom
and of parlianents thensel ves; as was done by the
act of union, and the several statutes for
triennial and septennial elections.” It ~can, in
short, do everything that is not naturally
i mpossi bl e; and therefore sone have nol scrupled to
call its power, by a figure rather too bold, the
omi potence of Parlianment. True it is, that what
the Parliament doth, no authority upon-earth can
undo. "
Jean Louis De Lol e, t he ei ght eent h-century Swi ss
constitutionalist in his "Constitution de 1 ’Angleterre”
("Constitution of Engl and"), which gave many on -the
continent their ideas of one British Constitution, sumed up
the position of Parliament in the English constitutional |aw
in the follow ng apophthegm quoted in Dicey's Introduction
to the Study of the Law of the Constitution (see 10th
Edition, p.43):
"It is a fundanental principle with English
| awers, that Parliament can do everything but
make a woman a man, and a nman a woman. "
168
So far as the pl easure doctrine in England is
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concerned, Lord Diplock in Chelliah Kodeeswaran v. Attorney-

CGeneral of Ceylon, L.R [1970] A C. 1111, 1118, P.C., has

succinctly stated its position in English |law as foll ows:
"It is now well est abl i shed in British
Constitutional theory, at any rate as it has
devel oped since the eighteenth century, that any
appoi nt nent as a Crown servant, however
subordinate, is termnable at wll unless it is
expressly otherw se provided by |egislation.”

In practice, however, a dismssal would take place only as

the result of well-established disciplinary processes.

In recent years, though the Crown still retains the
right to disnmiss at pleasure, the |egal position of civi
servants has radically changed as a result of |egislation
and legally binding collective agreenents can be entered
into between the Crown and representative of its staff and
those representatives can sue ~for breach of any conditions
of service covered by these agreenent. Further, a civi
servant can bring an action for unfair dismssal or sue on
his conditions of service. But just as an ordinary enpl oyee
cannot insist —on continuing in enploynent, so also a civi
servant cannot insist ~on continuing in enploynent. The
renmedy in both cases  is to recover damages for w ongful
di smssal. (See Hal'sbury's Laws of England, Fourth Edition
Vol une 8, Paras 1106 and 1303).

The Pre-Constitution Gvil Services inIndia

It is unnecessary to go back nore than two centuries to
trace the origin and developnment of  the Cvil Service in
India. The East India Conmpany sent out to Indiaits own
servants and so did the Crown, and fromthe earliest tines,
under the various Charters given to the East [|ndia Conpany,
the Crowmm could at its pleasure renove any person hol di ng
office, whether <civil or mlitary, under ~the East India
Conpany. The Court of Directors of the East India Conpany
had al so the power to renove or dism-ss any of its officers
or servants not appointed by the Crown. Section 35 of the
Act of 1793 (33 Geo. IIl. c.52) made it lawful to and for a
King’s Majesty, his heirs and successors, by any witing or
i nstrument under his or their sign nanual, countersigned by
the President of the Board of Conmissioners for the affairs
of
169
India, to renove or recall any person holding any office,
enpl oyment or conmission, civil or mlitary, under the East
I ndi a Conpany; while section 36 of that Act provided that
not hi ng contained in that Act should extend, or be construed
to extend, to preclude or take away the power of the Court
of Directors of the East India Conpany from renmoving or
recalling any of its officers or servants and that the Court
of Directors shall and nay at all tines have full liberty to
renove, recall or dismiss any of such officers or servants
at their will and pleasure in the |like manner as if that Act
had not been passed. Simlar provisions were made in the Act
of 1833 (3 & 4 will 1V, c.85) by sections 74 and 75 of that
Act. Section 74 made it lawful "for His Majesty by any
Witing under H's Sign Manual , countersigned by the
President of the said Board of Conmi ssioners, to remove or
di smss any person holding any office, enploynent or

conmission, civil or mlitary, wunder the said Conpany in
India, and to vacate any Appointnent or Conm ssion of any
person to any such office or enploynent.” Section 75

provided that nothing contained in that Act would take away
the power of the Court of Directors to renove or dismss any
of the officers or servants of the Conpany "but that the
said Court shall and may at all Times have full Liberty to
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renove or dismss any of such officers or servants at their
will and pl easure."

By the end of the nineteenth century a well-organized
civil service had developed in India, the control over it
bei ng vested in the executive, and the nenbers of the "civi
service of the Crown in India" were governed in the matter
of their appointnents as also the regular of the conditions
of their service, such as, classification nethods of
recruitnent, pay and al |l owances, and di scipline and conduct,
by rul es made by the executive.

The Government of India Act, 1858 (21 & 22 Vict.,
c.106), which vested in_ the British Crown the territories
under the governnent of East India" Conpany, repeated
certain sections of the Government of India Act, 1853 (16 &
17 Vict., ¢.95), in so far as they applied to or provided
for the adnmission or appointment of persons to the G vi
Service of the East |India Conpany and conferred upon the
Secretary of State in Council the power to make regul ations
for the admi ssion of candidates to the Cvil Service of
India as "~ also with respect” to other nmatters connected
therewi th. Three years later the Indian Cvil Service so
envi saged recei ved statutory recognition by the enactnent of
the Indian Cvil Service Act, 1861 (24 & 25 Vict., c.54).
170

The above Acts were repeal ed by the Government of India
Act of 1915 (5 & 6 Ceo. V, c¢.61). Part VIII of the 1915 Act
conferred upon the Secretary of State-in Council, with the
aid and advice of the Cvil Service Conm ssioners, the power
to make rules for the Indian G vil Service exam nation

None of the above nor -~ the Government  of India
(Amendrent) Act, 1916 (6 & 7 Geo. V.. c.37) nade any
reference to the tenure of menbers of the civil service in
India. This was for the first tine done by the Governnent of
India Act, 1919 (9 & 10 Geo. v, c.101), which introduced
several anendnments in the 1915 Act including the insertion
of Part VIIA consisting of section 96 Bto 96 E

Section 96 B provided as fol llows: -

96 B. The civil services in India.-

(1) Subject to the provisions of this Act and of
rules made thereunder, every person in the civi
service of the Crown in India holds office during
H s Majesty’ s pleasure, and may be enpl oyed i n any
manner required by a proper authority within the
scope of his duty but no person in that service
may be dismissed by any authority subordinate to
that by which he was appointed, and the Secretary
of State in Council my (except so far as he may
provide by rules to the contrary) reinstate any
person in that service who has been disn ssed.

If any such person appointed by the Secretary of
State in Council thinks himself wonged by an
order of an official superior in a governor’s
province, and on due application nade to  that
superior does not receive the redress to which he
may consider hinself entitled, he nmay, Wi thout
prejudice to any other right of redress, conplain
to the governor of the province in order to obtain
justice, and the governor is hereby directed to
exam ne such conplaint and require such action to
be taken thereon as nmay appear to himto be just
and equitable.

(2) The Secretary of State, in Council may nake
rules for regulating the classification of the
civil services in India, the methods of their
recruitnent,
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their conditions of services, pay and all owances,
and discipline and conduct. Such rules my, to
such extent and in respect of such matters as may
be prescribed, delegate the power of making rules
to the Governor-General in Council or to Iloca
governments, or authorise the Indian |egislature
or local legislatures to make | aws regulating the
public services:
Provided that every person appointed before the
conmmencement of the Government of India act, 1919,
by the Secretary of State in Council to the civi
service of the Crown in India shall retain all his
exi sting or accruing rights, or shall receive such
conpensation, for ‘the loss of any of themas the
Secretary of State in Council may consider just
and equi table.
(3) The right to pensions and the scale and
conditions of pensions of all persons in the civi
service of the Crown in.India appointed by the
Secretary of State in Council shall be regul ated
in accordance with-the rules in force at the tine
of the passing of the Governnent of India Act,
1919. Any such rules may be varied or added to by
the Secretary of State in Council and shall have
effect as /so varied or added to, but any such
variation or addition shall” not adversely affect
t he pensiion of any nmenber of the service appointed
bef ore the date thereof.
Nothing in this section or in any rul e thereunder
shall prejudice the rights to which any person
may, or nmay have, becone -entitled under the
provisions in relation to pensions contained in
the East India Annuity Funds Act, 1874.
(4) For the renoval of doubts it is hereby
declared that all rules ~or other provisions in
operation at the tine/ of the passing of the
CGovernment of India Act, 1919, whether nmade by the
Secretary of State in Council or by any  other
authority, relating to the civil service of the
Crown in India, were duly made in accordance with
the powers in that behalf, and are confirned, but
any such rules or provisions nmay be revoked,
varied or added to by rules or laws nade under
this section."”
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The Fundanental Rules, the GCivil Service (dassification
Control and Appeal) Rules of 1930 and the Gvil Service
(Governors Provinces Cassification) Rules are instances of
rul es made under authority conferred by section 96B.” Section
96C provided for the establishment of a Public . Service
Conmi ssi on. Sub-section (1) of section 96D provided for an
Audi tor-CGeneral to be appointed by the Secretary of State in
Council who was to hold office during "H's Mijesty's
pl easure”, and conferred upon the Secretary of State in
Council the power to mmke rules providing for the Auditor-
CGeneral 's pay, powers, duties and conditions of enploynent.
Sub-section (2) of section 96D provided that, subject to any
rules made by the Secretary of State in Council, no officer
could be added to or withdrawn fromthe public service and
the enolunments of no post could be varied except after
consultation with such finance authority as night be
designated in the rules being an authority of the Province
or of the CGovernnent of India, according as the post was or
was not under the control of a Ilocal Government. Under
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section 96E rules under Part VIIA could not be nade except
with the concurrence of the majority of votes at a neeting
of the Council of India.

Thus, after the 1919 Act, the civil services of India
continued to be under the control of the Secretary of State
in Council who was to regulate by rules the classification
of the civil services, the nethods of recruitnent, the
conditions of services, pay and allowances, and di scipline
and conduct. Such rules could also provide for del egation of
the rule-making power to the Governor-GCeneral in Council or
the I ocal Governnents or authorize the Indian Legislature or
Local Legislatures to make laws regulating the public
services but only to the extent and in respect of matters as
were prescribed by the rules. Thus, even the power of naking
rules as also the authority to the Indian Legislature and
the Local Legislatures to enact Acts regulating the public
services was derived by  del egation of power made by the
Secretary of State in Council.

What 'is really material for the purposes of the present
Appeal s and~ Wit Petitions is that section 96B of the
CGovernment _of —1ndia Act, 1919, for the first tine expressly
stated that every person inthe civil service of the Crown
inlndia held office” "during Hs Majesty’s pleasure.” This
was, however, made subject to three safeguards, nanely-

(1) a civil servant could not be dism ssed by any
authority subordinate to that by which he was
appoi nt ed;
173

(2) the Secretary of State in Council had the
power, unless  he provided to the contrary in the
rules, to reinstate any personin service who had
been di sm ssed; and

(3) if acivil servant appointed by the Secretary
of State in Council thought hinself wonged by an
order of an official ~superior in a Governor’s
Province and on due application nade to that
superior did not receive the redress to which he
consi dered hinself entitled, he could, wthout
prejudice to any other right of redress, conplain
to the Governor of the Province in order to obtain
justice and the GCovernor had to exanmine such
conplaint and require such action to be taken
thereon as mght appear to him to be just and
equi t abl e.

The position which prevailed with respect to the civi
services in |India during the intervening period between the
CGovernment of India Act, 1919, and the Government of |ndia
Act, 1935 (25 & 26 CGeo. V, c.42) was that the top echel ons
of the inportant services, especially those working under
the provincial Governnments, consisted of what were known as
the "all India services," which governed a wi de variety of
departments. There were, in the first place, the Indian
Cvil Service and the Indian Police Service, which provided
the framework of the administrative machinery. In addition
there were the Indian Forest Service, the |Indian Educationa
Service, the Indian Agricultural Service, the Indian Service
of Engi neers (consisting of an Irrigation Branch and a Roads
and Buildings Branch), the Indian Veterinary Service, the
I ndi an Forest Engineering Service and the Indian Medica
Service (Gvil). The initial appointnments and conditions of
service for all these services were nade by the Secretary of
State and each officer executed a covenant with the
Secretary of State containing the ternms under which he was
to serve. In addition to the all-India services there were
the central services under the CGovernnent of India and the
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Provincial services in the Provinces; and lastly the
subordi nate services. (See I ndi an Statutory ('Si non)
Conmi ssion Report(1930), Vol.Il, para 290 ff.). During the

years following the 1919 Act it was decided that, as a
consequence of the decision to effect progressive transfer
of power to CGovernments in India, the nunber of all-India
services under the direct control of the Secretary of State
shoul d be progressively reduced especially in those fields
of administration that were transferred to mninisteria
control. It was nowto

174

be left to the Provincial Governments to reorganize in
gradual stages the higher cadres of their services in the
transferred subjects, and recruitnent and control of the
Secretary of State in Council were accordingly discontinued.
This policy resulted by the early thirties in the Indian
Cvil Service, thelIndian Police Service, the Ecclesiastical
Service and the civil® branch of the Indian Medical Service
being retained by the Secretary of State and the rest being
converted into Provi nci al ~ servi ces, saf eguar ds bei ng
provided to secure the rights and privileges guaranteed to
officers recruited earlier to the all-India services. (See
Report of t he Joi nt Sel ect Conmittee on I ndi an
Constitutional Reform (1934), para 277.)

The above position received | egislative recognition and
sanction under the Governnment of India Act, 1935 (25 & 26
Geo. v, ¢c¢.42), often cited with the year and chapter of the
Act in pursuance of  which it was reprinted,  nanely, the
Governnment of India (Reprinting) -Act, 1935 (26 CGeo. V & 1
Edw, VIIl, «c¢.1). Part X of the 1935 Act dealt with the
services of the Crown in India. Chapter Il of Part X nade
provisions with respect of the civil services. Section 240
provided for the tenure of office of persons enployed in
civil capacities in India and conferred upon themcertain
statutory safeguards as regards dismissal or reduction in
rank. Section 241 dealt with their recruitnment and
conditions of service. Under that section power /'to nmake
appoi ntnents was vested in respect of central services in
the Governor-General and in respect of the Provincia
services in the respective Governors. In the same manner the
power to regulate conditions of service of the menbers of
these services was conferred upon the Governor- General or
the Governor, as the case may be. The Governor-CGeneral as
al so the Governor could authorize such person as he night
direct to nmake appointnents and rules wth respect to the
condi tions of service. Provision was al so made for enact ment
of Acts by appropriate Legislatures to regulate the
conditions of service of persons in the civil services. It
is unnecessary to |look into the details of these provisions
as the federal structure envisaged by the 1935 Act never
cane into existence as it was optional for the Indian States
to join the proposed Federation and they did not give their
consent thereto. Chapter Il1l of Part X provided for the
setting up of a Federal Public Service Comm ssion and a
Public Service Comm ssion for each province. A provision was
al so made for two or nore Provinces to agree to have a joint
Public Service Comm ssion or for the Public Service
Commi ssion of one of these Provinces to serve the needs of
the ot her provinces.

175

In the context of the present Appeals and Wit
Petitions, it is section 240 of the 1935 Act which is
rel evant. Section 240 provided as foll ows:

"240. Tenure of office of persons enployed in
civil capacities in India.-
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(1) Except as expressly provided by this Act,
every persons who is a nenber of a civil service
of the Crown in India, or holds any civil post
under the Crown in India holds office during H's
Maj esty’ s pl easure.
(2) No such person as aforesaid shall be disnm ssed
fromthe service of H's Majesty by any authority
subordinate to that by which he was appointed.
(3) No such person as aforesaid shall be disnissed
or reduced in rank wuntil he has been given a
reasonabl e opportunity of showi ng cause against
the action proposed to be taken in regard to him
Provi ded that this sub-section shall not be apply-
(a) where a person is dismssed or reduced in rank
on the ground of conduct which has led to his
conviction on a crimnal charge; or
(b) where an authority enmpowered to dismss a
person or reduce himin rank is satisfied that for
sone reason, to be recorded by that authority in
witing, it 1is not reasonably practicable to give
to that person an opportunity of show ng cause.
(4) Notwi thstanding that a person holding a civi
post under ~the Crown in India holds office during
Hi s Majesty' s pleasure, any contract under which a
person, not ~being a nenber of a civil service of
the Crown /in India is appointed under this Act to
hol d such a post may, if the Governor-Ceneral, or
as the ‘case nmay be, the Governor, deens it
necessary in order to secure the service of a
person having  special qualifications, provide for
the paynment to himof conpensation, if before the
expiration of an agreed

176
period that post is abolished or he is, for
reasons not connected with ~any msconduct on his
part, required to vacate that post."

Wil e under the 1935 Act, as under the 1919 Act, every
person who was a nmenber of the civil service of the Crown in
India or held any civil post under the Crown in India held
office "during H's Majesty’s pleasure”, greater safeguards
were provided for himunder the 1935 Act than under the 1919
Act. Those saf eguards were:

(1) under sub-section (2) of section 240, such a
person could not be dism ssed fromservice by any
authority subordinate to that by which he was
appoi nted, and
(2) under sub-section (3) of section 240, such a
person could not be dism ssed or reduced in rank
until he had been given a reasonabl e opportunity
of showi ng cause agai nst the action proposed to be
taken in regard to him
The safeguard as regards a reasonabl e opportunity of 'show ng
cause provided for in section 240(3) did not exist in the
1919 Act. The proviso to sub-section (3) of section 240,
however, took away this safeguard in the two cases set out
in clauses (a) and (b) of the said proviso. These two cases
wer e:
(a) where a civil servant was dism ssed or reduced
in rank on ground of conduct which had led to his
conviction on a crimnal charge, and
(b) where an authority enmpowered to dismss himor
reduce him in rank was satisfied that for sone
reason, to be recorded by that authority in
witing, it was not reasonably practicable to give
to that person an opportunity of show ng cause.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 33 of 122

The Civil Services under the Constitution

Provisions with respect to services under the Union and
the states are nade in Part XV of the Constitution of
India. This Part consists of two Chapters, Chapter | delaing
with services and Chapter |l dealing wth Public Service
Conmi ssion for the Union and the State. Article 308, as
originally enacted, defined
177
the expression "State" occurring in Part XV as neaning,
unl ess the context otherw se required, "a State specified in
Part A or B of the First Schedule." This Article was anended
by the Constitution (Seventh Amendnent) Act, 1956, which was
passed in order to inplenent the schene for reorgani zation
of States. The anended Article 308 provides, "In this Part,
unl ess the context otherwi se requires, the expression
"State’ does not include the State of Jammu and Kashmir."
Article 309 provides for recruitnment and conditions of
servi ce of persons serving the Union or a State, Article 310
for the tenure of ~office of such persons, and Article 311
for the 'nbde of ~dism ssal renmoval = or reduction in rank of
persons enployed in civil~ capacities under the Union or a
State. Article 312 deals w th all-India services and inter
alia provides that where the Council of State has decl ared
by resolution supported by not |less than two-thirds of the
nmenbers present and voting that it is necessary or expedi ent
inthe national interest so to do, Parlianent might by |aw
provide for the creation of one or nmore all-India services
conmon to the Union and the States and subject to the other
provisions of Chapter | regulate the recruitnment and
conditions of service of persons appointed to any such
service; and it further provi des that the I ndi an
Admi nistrative Service and the Indian Police Service shal
be deened to be services created by Parliament under Article
312. Article 313 provides for the continuance in force, so
far as consistent with the provisions of the Constitution,
of all the laws in force i mediately before the commencenent
of the Constitution and applicable to any public service or
any post which continued to exist after the commencenent of
the Constitution as an all-India service or as service or
post under the Union or a State until other provision was
made in this behalf under the Constitution. Under clause
(10) of Article 366 the expression "existing law' means "any
| aw, Ordinance, order, bye-law, rule or regul ation passed or
nade before the commencenent of this Constitution by any
Legi sl ature, authority or person having power to nmake such a
l aw, Ordinance, order, bye-law, rule or regulation. Thus,
all Acts, rules and regulations applicable to different
services inmmediately before the conmencenent  of the
Constitution continue to apply to such services in so far as
they were consistent with the provisions of the Constitution
until anended, varied, revoked or replaced by Acts, rules or
regul ations nade in accordance w th the provisions of the
Consti tution.

From what has been stated above it will be seen that
the provisions wth respect to civil services in the
Governnment of India Act, 1935, were taken as the basis for
Chapter | of Part XIV of the Constitution
178

Articles 309,310 and 311

It is necessary for the purpose of these Appeals and
Wit Petitions to set out in extenso the provisions of
Articles 309, 310 and 311

Articles 309 and 310 were anended by the Constitution
(Seventh Amendrment) Act, 1956, to omit fromthese Articles
the reference to the Rajpramukh. Articles 309 and 310, as so
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anended,
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read as follows:

"309. Recruitment and conditions of service of
persons serving the Union or a State. -

Subject to the provisions of this Constitution,
Acts of the appropriate Legislature may regul ate
the recruitnment, and conditions of service of
persons appointed, to public services and posts in
connection with the affairs of the Union or of any
State:

Provided that it shall be conpetent for the
President or such person as he may direct in the
case of services and posts in connection with the
affairs of the Union, and for the Governor of a
State or such person as he nay direct in the case
of services _.and posts in connection wth the
affairs of ~the State to nake rules regulating the
recruitment, and the conditions of service of
persons appointed, to such services and posts
until provision in that behalf is nade by or under
an Act ~of the appropriate Legislature under this
article, and any rules so nmade shall have effect
subj ect to the provisions of any such Act.

"310. Tenure of office of persons serving the
Union or a State. -

(1) Except as expressly provi ded by this
Constitution, every person who is a nenber of a
def ence service or of a civil service of the Union
or of an all-India service or holds any post
connected wi'th defence or any civil post under the
Union holds  office during the pleasure of the
President, and every person who is a nenber of a
civil service of a State or holds any civil post
under a state holds office during the pleasure of
the Governor of the State

(2) Notwi thstanding that a person holding a civi
post under the Union or a State holds office
during the pleasure of the President or, as the
case may be, of the Governor of the  State any
contract under which a person, not being a nmenber
of a defence service or of an all-India service or
of a civil service of the Unionor a State, is
appoi nted under this Constitution to hold such a
post may, if the President or the Governor, as the
case may be, deens it necessary in order to secure
the services of a person havi ng speci a
qualifications, provide for the paynent to hi m of
conpensation, if before the expiration of an
agreed period that post is abolished or he is, for
reasons not connected with any m sconduct on his
part, required to vacate that post."

Article 311 as woriginally enacted was 'in the
foll owi ng ternmns:

"311. Dism ssal, renoval or reduction in rank of
persons enployed in civil <capacities wunder the
Union or a State. -

(1) No person who is a nmenber of a civil service
of the Union or an all-India service or a civi
service of a State or holds a civil post under the
Union or a State shall be dism ssed or renoved by
an authority subordinate to that by which he was
appoi nt ed.

(2) No such person as aforesaid shall be disnissed
or renoved or reduced in rank until he has been
given a reasonable opportunity of showi ng cause
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The words

agai nst the action proposed to be taken in regard
to him

Provided that this clause shall not apply-

(a) where a person is dismssed or renoved or
reduced in rank on the ground of conduct which has
led to his conviction on a crimnal charge;

(b) where an authority enpowered to dismss or
renove a person or to reduce him in rank is
satisfied that for sone reason, to be recorded by
that authority in witing it is not reasonably
practicable to give to that person an opportunity
of show ng cause; or

(c) where the President or Governor or Rajpramukh,
as the case may be, is satisfied that in the
interest of° the security of the State it is not
expedient” to give ~to that person such an
opportunity.

(3) If any question ari ses whet her it is
reasonably practicable to give to any person an
opportunity of show ng cause under clause (2), the
deci sion thereon of the authority enpowered to
di smss or ~remove such person or to reduce himin
rank, as the case may be, shall be final."

"or Raj pramukh" in clause (c) of the proviso to

Article 311(2) were omtted by the Constitution (Seventh
Amendnent) Act, 1956.

By the Constitution (Fifteenth ~Anmendrment) Act, 1963.
Clauses (2) and (3) of Article 311 were substituted by the

fol | owi ng
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cl auses:

"(2) No such_person as aforesaid 'shall be
di smissed or renoved or reduced in rank except
after an inquiry in which he has been inforned of
the charges against him and given a reasonable
opportunity of being heard in respect of those
charges and where it 1is proposed, after ' such
inquiry, to inmpose on himany such penalty, unti
he has been given a ‘reasonable opportunity of
nmaki ng representation on the penalty proposed, but
only on the basis of the evidence adduced during
such inquiry:

Provided that this clause shall not apply-

(a) where a person is dismssed or renoved or
reduced in rank on the ground of conduct which has
led to his conviction on a criminal charge; or

(b) where the authority enpowered to dismss or
renove a person or to reduce him in rank is
satisfied that for sone reason, to be recorded by
that authority in witing, it is not reasonably
practicable to hold such inquiry; or

(c) where the President or the GCovernor, as the
case may be, is satisfied that in the interest of
t he

security of the State it is not expedient to hold
such inquiry.

(3) If, in respect of any such person as
aforesaid, a guestion arises whether it is
reasonably practicable to hold such inquiry as is
referred to in clause (2), the decision thereon of
the authority enpowered to dismss or renpve such
person or to reduce himin rank shall be final."

The Constitution (Forty-second Amendnent) Act, 1976,
made certain anmendnments in the substituted clause (2) of
Article 311 with effect from January 3, 1977. Article 311 as
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so anmended reads as foll ows :
"311. Dismissal, renmoval or reduction in rank of
persons enployed in civil capacities wunder the
Union or a state. -
(1) No persons who is a nenmber of a civil service
of the Union or an all-India service or a civi
service of a State or holds a civil post under the
Union or a State shall be disnmissed or renoved by
an authority subordinate to that by which he was
appoi nt ed.
(2) No such person as aforesaid shall be disnissed
or removed or reduced in rank except after an
inquiry in which he has been informed of the
charges agai nst him and given a reasonable
opportunity of being heard in respect of those
char ges
Provided-that ~where it is proposed after such
i nquiry, to-inpose upon himany such penalty, such
penalty may be inposed on the basis of the
evi dence adduced during such inquiry and it shal
not —be necessary to gi ve such person any
opportunity of maki ng representation on the
penal ty proposed
Provided further that this clause shall not apply

(a) where /a person is dismssed or renoved or
reduced in rank on the ground of conduct which has
led to hiis ' conviction on-a crimnal charge; or
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(b) where the authority enpowered to dismss or
renove a person or - to reduce him - in rank is
satisfied that for sone reason, to be recorded by
that authority in witing, it is not reasonably
practicable to hold such-inquiry; or
(c) where the President or the GCovernor, as the
case may be, is satisfied that in the interest of
the security of the State it is not expedient to
hol d such inquiry.
(3) If, in respect of any such person as
aforesaid, a guestion —arises whet her” it is
reasonably practicable to hold such inquiry as is
referred to in clause (2), the decision thereon of
the authority enpowered to dismss or renmove such
person or to reduce himin rank shall be final."

Fromthe original and anmended Article 311 set out above it

will be noticed that of the original Article 311 only cl ause
(1) remains wunaltered, while both the other clauses have
beconme the subj ect of Constitutional anendnents. No

subm ssion was founded by either party on the substitution
of the present cl ause (3) for the original by the
Constitution (Fifteenth  Amendment) Act, 1963, for the
obvi ous reason that such substitution was made only in order
to bring clause (3) in conformty wth clause (2) as
substituted by the said Arendnment Act.

A conparison of Article 311 of the Constitution wth
section 240 of the Governnent of India Act, 1935, shows that
the safeguards provided to civil servants by Article 311 are
very much the same as those wunder section 240 with this
difference that while Article 311 also affords safeguards
agai nst renmpoval fromservice section 240 did not. Further
though the proviso to section 240(3) is reproduced in what
originally was the only proviso and is now the second
proviso to Article 311 (2), an additional clause, nanely,
clause (c¢) has been added thereto. A provision sinilar to
clause (3) of Article 311 was also absent from the
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Government of India Act, 1935. Thus, while on the one hand
Article 311 enlarges the protection afforded to civi
servants, on the other hand it increases by one the nunber
of cases in which that protection can be w thdrawn.
Wth the above historical background and bearing in
mnd the rel evant provisions of the Constitution, it will be
now convenient to turn to the subm ssions made at the Bar
with respect to
183
the pleasure doctrine and the second proviso to Article
311(2) and test the correctness of these subni ssions.
The Second Proviso - Rival Subm ssions
The argurments advanced on behalf of the governnent
servants on the pleasure doctrine and the second proviso to
Article 311 (2) may be sketched in broad outlined as under
(1) The pleasure doctrine in England is a part of
the special prerogative of the Crown and has been
i nherited by India from England and should,
therefore, be construed strictly, t hat is,
strictly against the Government and liberally in
favour of governnent servants.
(2) The second proviso which wthdraws from
government servants the safeguards provided by
clause (2) of Article 311 nust be also simlarly
construed for, wunless a liberal construction were
pl aced upon it, great hardship would result to
government servants as they -could be arbitrarily
throwmn out of enploynment and they and their
dependents would be |left without any neans of
subsi st ence.
(3) There are several stages before a governnent
servant can be dism ssed or removed or reduced in
rank, nanely, serving upon  himof a show cause
noti ce or a charge-sheet, giving himinspection of
document s, exam nation of wtnesses, argunments and
i mposition of penalty. An inquiry starts only
after a show cause notice is issued and served
upon a governnent servant. A show cause notice is
thus preparatory to the holding of an-inquiry and
even if the entire inquiry is dispensed with, the
giving of a show cause notice and asking for the
expl anati on of the governnent servant with respect
there to are not excl uded.
(4) It is not obligatory upon the disciplinary
authority to dispense with the whole of the
i nquiry. Depending upon the circunmstances of the
case, the disciplinary authority can dispense with
only a part of the inquiry.
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(5) Inmposition of penalty is not a part” of the
inquiry and once an inquiry is dispensed wth,
whet her in whole or in part, it is obligatory upon
the disciplinary authority to give an opportunity
to the governnent servant to nake a representation
with respect to the penalty proposed to be inposed
upon hi m
(6) Article 311 is subject to Article 14.
Principles of natural justice and the audi alteram
partemrule are part of Article 14 and, therefore,
a show cause notice asking for the explanation of
the government servant with respect to the charges
against him as also a notice to show cause with
respect to the proposed penalty are required to be
given by Article 14 and the not giving of such
notices or either of themrenders the order of
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di sm ssal, renoval or reduction in rank invalid.
The subm ssions on behalf of the Union of India can be
thus summari zed
(1) The second proviso nust be construed according
toits terms. It is unanmbi guous and does not admt
of any such interpretation as canvassed for on
behal f of the governnent servants.
(2) Where under the second proviso, clause (2) of
Article 311 is nade inapplicable, there is no
scope for holding any partial inquiry.
(3) In any event, the very contents of the three
cl auses of the second proviso showthat it is not
necessary or not practicable or not expedient that
any partial inquiry could be or should be held,
dependi ng upon which cl ause applies.
(4) Article 14 does not govern or control Article
311. The  Constitution nmust be read as a whole.
Article 311(2) enbodies the principles of natura
justice including the audi alterampartemrule. It
thus expressly states what is required under
Article 14 as a result ~of the interpretation
pl aced upon it by recent decisions of this Court.
Once the application of «clause(2) is expressly
excluded by the Constitution
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itself, there can be no -question of nmaking
appli cabl e what has been so excluded by seeking
recourse to Article 14.
(5) Consideration of sympathy for the governnent
servants who may be dism ssed ‘or renmoved or
reduced in rank are-irrelevant to the construction
of the second proviso. The doctrine of tenure at
pl easure in Article 310 and the safeguards given
to a government servant -under-clauses (1) and (2)
of Article 311 as also the wthdrawal of the
saf equard under clause (2) by the second proviso
are all enacted in public interest and where
public interest conflicts with private interest,
the latter nust yield to the forner.

The Pl easure Doctrine

The concept of civil service is . not now or of recent
origin. Governments - whether nonarchial, dictatorial” or
republican - have to function; and for <carrying on the
adm nistration and the varied functions of the governnent a
| arge nunber of persons are required and have always been
requi red, whether they are constituted in the form of a
civil service or not. Every kingdom and country of the world
t hroughout history had a group of persons who helped the
ruler to administer the I|and, whether according to nodern
notions we may call that group a civil service ~or/  not,
because it is not possible for one man by hinself to rule
and govern the land and |ook after and supervise all the
details of administration. As it was throughout history, so
it has been in England and in |ndia.

In England, all public officers and servants of the
Crown hold their appointnents at the pleasure of the Crown
and their services can be terminated at wll wthout
assigning any cause. By the expression "the pleasure
doctrine" is conveyed this right of the Crown. This right
is, however, subject to what nay be provided otherw se by
| egi sl ati on passed by Parliament because in the United
Ki ngdom Parlianent has | egislative sovereignty.

The Foundations of nodern European civil services were
laid in Prussiain the late seventeenth and eighteenth
centuries and by Napol eon’s devel opnent of highly organized
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hi erarchy (a nodel copi ed by many countries in the
ni neteenth century); and they are the basis of nodern
European civil services. In England civil servants were
originally the nonarch’s personal servants and
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menbers of the King’s household. Clive' s creation from 1765
of a civil service to govern such parts of India as were
under the doninion of the East |India Conpany and Macaul ay’ s
report on recruitnent to the Indian Civil Service provided
the inspiration for the report of 1854 on the organization
of the permanent civil service in Britain which recomended
recruitment by open conpetitive exam nation, the selection
of  hi gher civil servants on the basis of genera
intellectual attainnent,  and the establishnent of a Gvi
Servi ce Commi ssion to ensure proper recruitnent.

In the United Kingdom  until about the niddle of
Novermber 1981, the CGivil Service Departnent, which was set
up in 1968 with” the Prime Mnister, as Mnister for the
Cvil Service, as its Head, |ooked after the nanagenent and
personnel' functions in connection wth the GCvil Service
which were until then being | ooked after by the Treasury.
These functions included the organization and conduct of the
Cvil Service and the remuneration, conditions of service,
expenses and all owances of persons serving in it; node of
recruitnment of persons to the Cvil Service; the pay and
al l owances of, and the charges payable by, nenbers of the
arnmed forces; wth certain exceptions, superannuation and
injury paynments, conpensation for loss of enploynent or |oss
or dimnution of enolunents or pension rights applicable to
civil servants and others in the public “sector and to
nmenbers of the arned forces; the exercise by other persons
and bodi es of powers to determine, subject tothe minister’s
sanction, the pay or conditions of ~service of nenbers of
public bodies (excluding judicial  bodies), or the nunbers,
pay or conditions of service of staff enployed by such
bodies or by the holders of " certain non-judicial offices;
and the appointnment or enploynent and the renuneration
conditions of service, personal  expenses or allowances of
judges and judicial staff (See Halsbury's Laws of Engl and,
Fourth Edition, Volune 8, para 1162).

The Permanent Secretary to the Cvil Service Departnent
was the Head of the Hone Civil Service and gave advice to
the Prine Mnister as to civil service appointnents,
decorations, etc. The Civil Service Departnents was
abol i shed on Novenber 12, 1981, and its functions, instead
of reverting to the Treasury, were divided between the
Treasury and the newy created Managenent and- Personne
Ofice.

In India, the pl easure doctri ne has recei ved
constitutional sanction by being enacted in Article 310(1).
Unlike in the United Kingdomin India it is not subject to
any | aw made by Parl i anent
187
but is subject only to what 1is expressly provided by the
Constitution.

The pleasure doctrine relates to the tenure of a
government servant. "“Tenure" neans "nmanner, conditions or
termof hol ding sonething" according to Webster’s Third New
International Dictionary, and "terms of holding;, title;
authority" according to the Oxford English Dictionary. It,
therefore, neans the period for which an incunbent of office
holds it. It is for this reason that the statenment of |aw
relating to the pleasure doctrine in England is given in
Hal sbury’s Laws of England, Fourth Edition, Volune 8, Para
1106, under the heading "Tenure of office"
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The first time that a statute relating to the
government of India provided that civil servants hold office
during Hs Mjesty's pleasure was the Government of |ndia
Act of 1919 in section 96B of that Act. The marginal note to
section 96B did not, however, refer to the tenure of civi
servants but stated "The Civil Services of India". This was
because section 96B in addition to dealing with the tenure
of civil servants also dealt with matters relating to their
recruitnent, conditions of servi ce, pay, al | owances,
pensions, etc. The marginal note to section 240 of the
CGovernment of India Act, 1935, however, was "Tenure of
office of persons enployed in civil capacities in India"
The marginal note to Article 310 of the Constitution also
refers to "tenure" and states "Tenure of office or persons
serving the Union or a State". Thus, it is the tenure of
government servants which-Article 310(1) makes subject to
the pleasure of the President-or the Governor of a State,
except as expressly provided by the Constitution.

While it was vehenently contended on behalf of the
government servants that the pleasure doctrine is a relic of
the feudal age - a part ~of the special prerogative of the
Crown - which was inposed upon India by an Inperial power
and thus is an anachronismin this denocratic, socialist age
and must, therefore, be confined wthin the narrowest
[imts, it was submitted on behalf of the Union of India
that this doctrine was a matter of public policy, and it was
in public interest and for public good that the right to
di smiss at pleasure a governnent servant who has made
hinsel f unfit to continue in office, albeit subject to
certain safeguards, should exist and be exercisable in the
Constitutional sense by the Crown in Englandand by the
President or the CGovernor of a Statein India. It is not
possible to accept the arguments advanced on behal f of the
governnent servants for
188
all the authoritative judicial dicta are to the contrary. As
poi nted out by Lord Hobhouse in Shenton v. Smith, L.,R [1895]
A.C. 229 J.C., the pleasure doctrine is founded  upon the
principle that the difficulty which would otherwi'se be
experienced in dismssing those whose continuance in office
is detrimental to the State would be such as seriously to
i npede the working of the public service.In Dunn v. The
Queen, L.R [1896] QB.D. 116; s.c. [1895-96] 73 L.T-R 695
and sub nom ne Dunn v. Regemin [1895-99] Al E R Rep. 907,
the Court of Appeal in England held that it was an inplied
termof every contract of service that servants of the
Crown, civil as well as mlitary, except in special case
where it is otherwise provided by Ilaw hold their offices
only during the pleasure of the Crown. In that case Lord
Her schel | observed (pages 119-120)

It seens to ne that it is the public -interest
which has led to the termwhich | have nentioned
being inported into contracts for enploynent in
the service of the Crown. The cases cited shew
that, such enploynent being for the good of the
public, it is essential for the public good that
it should be capable of being determned at the
pl easure of the Crown, except in certain
exceptional cases where it has been deened to be
nore for the public good that sone restrictions
shoul d be inposed on the power of the Crown to
dismss its servants."
(Enphasi s suppl i ed)
In the same case Kay, L.J., said (page 120)
"It seens to me that the continued enpl oynent of a
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civil servant mght in nmany cases be ‘as
detrimental to the interests of the State as the
continued enpl oynent of a mlitary officer."

In this case as reported in the Law Tinmes Reports
series the judgments of the three | earned judges who deci ded
the case (Lord Esher, MR, being the third judge), though
in substance the sane, are given in very different |anguage
and the passages extracted above do not appear in that
report. The report of the case in the Al England Law
Reports Reprint series is wth very mninor variations the
same as the report in the Times Law Reports series but
somewhat abridged. This is because the Al England Law
Reports Reprint series is a revised and annotated reprint of
a selection fromthe Law Tinmes Reports for the years 1843 to
189
1935. The report from which the above extracts are given is
the one in the Law Reports series published by the
I ncorporated Council ~of Law Reporting which was established
in 1865 and which report is, therefore, nore authoritative.
In Gould " v. Stuart, L.R [1896] A C 575,578-9 J.C, the
Judicial Committee of the  Privy Council further held that
where by regulations ~a civil service is established
prescribing qualifications for its menbers and inposing some
restriction on the power to dismss them such regulations
shoul d be deened to be nmade for the public good. The
position that the pleasure doctrine is not based upon any
speci al prerogative of the Crown but upon public policy has
been accepted by this Court in The States of Utar Pradesh &
O's. v. Babu Ram Upadhya, [1961] 2°S.C.R 679, 696 and Mdti
Ram Deka etc. v. Ceneral Manager, N E F. Railways, Maligaon
Pandu etc., [1964] 5 S.C.R 683, 734-5. This Court has al so
accepted the principle that society has an interest in the
due discharge of their duties by governnent servants. In
Roshan Lal Tandon v. Union of India, [1968] 1 S.C R 185,
Ramaswami, J., speaking for the Court said (at page 195)

"It is true that the origin of Governnent service
is contractual. There i's an offer and acceptance
in every case. But once appointed to hi's post or
office the Governnment servant acquires a /status
and his rights and obligations are no |onger
determ ned by consent of both parties, but by
statute or statutory rul es which may be framed and
altered unilaterally by the Governnent. |n other
words, the 1legal position of a Governnent servant
is nore one of status that of contract. The Hall -
mark of status is the attachnent to a |ega
rel ati onship of rights and duties inposed by the
public law and not by nere agreenent of. the
parties. The enolunent of the Governnent servant
and his terns of service are governed by statute
or statutory rules which may be wunilaterally
altered by the Governnent w thout the consent of
the enployee. It is true that Article 311 inposes
constitutional restrictions upon the power  of
renoval granted to the President and the Governor
under Article 310. But it is obvious that the
relationship between the Governnent and its
servant is not I|ike an ordinary contract of
service between a nmaster and servant. The |ega
relationship is something entirely different,
sonething in the nature of status. It is nmuch nore
than a
190

purely cont ract ual relationship voluntarily
entered into between the parties. The duties of
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status are fixed by the law and in the enforcenent

of these duties society has an interest. In the

| anguage of jurisprudence status is a condition of

menbership of a group of which powers and duties

are exclusively determned by law and not by

agreement between the parties concerned.”
(Enphasi s suppl i ed)

Mnisters frane policies and |egislatures enact |aws
and lay down the npde in which such policies are to be
carried out and the object of the Iegislation achieved. In
many cases, in a WlIlfare State such as ours, such policies
and statutes are intended to bring about socioeconomc
reforns and the wuplift of +the poor and disadvantaged
classes. From the nature of things the task of efficiently
and effectively inplenenting these policies and enactnents,
however, rests wth the civil services. The public is,
therefore ; vitally interested in the efficiency and
integrity of such services. Governnent servants are after
all paid from the public exchequer to which everyone
contributeseither by way of direct or indirect taxes. Those
who are paid by the public and are charged with public and
admi ni stration for public good nust, therefore, in their
turn bring to the discharge of their duties a sense of
responsi bility. The efficiency of public admnistration does
not depend only upon the top echel ons of these services. It
depends as much upon all the other nembers of such services,
even on those in  the npbst subordi nate posts. For instance,
railways do not run. because of the nmenbers of the Railway
Board or the General = Managers of different railways or the
heads of di fferent departments of the rail way
adm nistration. They run also because of engine-drivers,
fireman, signal men, booking clerks and those hol di ng hundred
other simlar posts. Sinmlarly, it is not the admnistrative
heads who alone can set to the proper~ functioning of the
post and tel egraphs service. For~ a service to run
efficiently there nust, therefore, be a collective sense of
responsibility. But for a governnment servant to discharge
his duties faithfully and conscientiously, he nust have a
feeling of security of tenure. Under our Constitution this
is provided for by the Acts and rul es made under Article 309
as also by the safeguards in respect of the punishments of
di sm ssal, removal or reduction in rank provided in cl auses
(1) and (2) of Article 311. It is, however, as nuch in
public interest and for public good that governnent servants
who are inefficient, dishonest or corrupt-or have becone a
security risk
191
should not continue in service and that the protection
afforded to themby the Acts and rules nmade under Article
309 and by Article 311 be not abused by them to the
detriment of public interest and public good. - Wen a
situation as envisaged in one of the three clauses of the
second proviso to clause (2) of Article 311 arises and the
rel evant clause is properly applied and the disciplinary
inquiry dispensed wth, the concerned governnent servant
cannot be heard to conplain that he is deprived of his
l'ivelihood. The |Ilivelihood of an individual is a matter of
great concern to himand his famly but his livelihood is a
matter of his private interest and where such livelihood is
provi ded by the public exchequer and the taking away of such
livelihood is in the public interest and for public good,
the former nust yield to the latter. These consequences
follow not because the pleasure doctrine is a specia
prerogative of the British Crown which has been inherited by
India and transposed into our Constitution adapted to suit
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the Constitutional set up of our Republic but because public
policy requires, public interest needs and public good
demands that there should be such a doctrine.

It is thus clear that the pleasure doctrine enbodied in
Article 310 (1), the protection afforded to civil servants
by clauses (1) and (2) of Article 311 and the wi thdrawal of
the protection under clause (2) of Article 311 by the second
proviso thereto are all provided in the Constitution on the
ground of public policy and in the public interest and are
for public good.

The Scope of the Pleasure Doctrine.

VWi | e under section 96B(1) of the Governnent of India
Act of 1919 the holding of office in the civil service of
the Cown in India during H's Mjesty's pleasure was
"Subject to the provisions of this Act and the rul es made
thereunder”, under section 240(1) of the Governnent of India
Act, 1935, the holding of such office during Hi's Majesty’s
pl easure was "Except as expressly provided by this Act".
Simlarly, the pleasure doctrine as enacted in Article
310(1) is not an absolute one and is not untramrel ed or free
of all fetters, but operates "Except as expressly provided
by this Constitution." The constitutional restrictions on
the exercise of pleasure under Article 310(1) other than
those contained in Article 311 will be considered | ater but
what is imediately relevant is the group of Articles
consisting of Articles 309, 310 and 311. These three
Articles are interlinked and form an integrated whole. There
is an organic and thematic
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unity running through them and it is now necessary to see
the interplay of these three Articles.

These Articles occur in Chapter I of Part XIV of the
Constitution. Part XIVis entitled "Services under the Union
and the States" and Chapter I thereof is entitled

"Services". Wile Article 309 deals with the recruitment and
conditions of service of persons appointed to the public
services and posts in connection with the affairs of the
Union or a State, Article 310 deals with the tenure of
office or nenbers of the defence services and of civi
services of the Union and the States and Article 311
provides certain safeguards to persons enployed in civi
capacities under the Union or a State but not to nmemnmbers of
the defence services. The first thing which is required to
be noticed about Article 309 is that it itself nmakes  no
provision for recruitnent or conditions. of -service of
government servants but confers power upon the appropriate
Legislature to make laws and upon the President and the
CGovernor of a State to nmake rules in respect of these
matters. The passing of these Acts and the fram ng of these
rules are, however, nade "Subject to the provisions of this
Constitution." This phrase which preceeds and qualifies the
power conferred by Article 309 is significantly different
fromthe qualifying phrase in Article 310(1) which is
"Except as expressly provided by this Constitution".

Wth reference to the words "conditions of service"
occurring in section 243 of the Governnent of India Act,
1935, under whi ch the conditions of service of the
subordi nate ranks of the various police forces in India were
to be determned by or under Acts relating to those forces,
the Judicial Conmittee of the Privy Council held in North-
West Frontier Province v. Suraj Narain Anand, L.R [1947-48]
75 1.A, 342, 352-3, that this expression included
provi si ons which prescribed the circunstances under which
the enployer would be entitled to term nate the service of
an enpl oyee, whether such provisions were constitutional or
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statutory.

In State of Madhya Pradesh & O's. v. Shardul Singh
[1970] 3 S.CR 302, 305-6, this Court held that the
expression "conditions of service" nmeans al | t hose
conditions which regulate the holding of a post by a person
right from the tine of his appointnment until his retirenent
and even beyond it in matters |ike pension etc. and would
include the right to disniss such persons from service.
Thus, as pointed out in Sardari Lal v. Union of India &
Os., [1971] 3 S.C R 461, 465, a |law can be
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made by the appropriate Legislature or a rule by the
appropriate executive under Article 309 prescribing the
procedure and the authority by whom di sciplinary action can
be taken against a governnment servant. Thus the functions
with respect to the civil service which in England unti
1968 were being perforned by the Treasury and thereafter by
the Civil  Service Departnent and from m d- Novenber 1981 are
being performed partly by the Treasury and partly by the
Managenent & personnel O fice are in India under Article 309
of the Constitution to be performed with respect to not only
persons enpl oyed in civil capacities but with respect to al
persons appoi nted to public services and posts in connection
with the affairs off the Union or any State by authorities
appoi nted under or specified in Acts made under Article 309
or rules nmade under / such Acts or made under the proviso to
that Article.

As the nmaking of such laws and the framng of such
rules are subject to the provisions of the Constitution, if
any such Act or rule, violates any of the provisions of the
Constitution, it would be void. Thus, as held in Mti Ram
Deka's case (supra), if any such Act or rule trespasses upon
the rights guaranteed to governnent servants by Article 311
it would be void. Similarly, such Acts and rules cannot
abridge or restrict the pleasure of “the President or the
CGovernor of a State exercisable under Article 310(1) further
than what the Constitution has expressly done. In/'the sane
way, such Act or rule would be void if it violates any
Fundanental Ri ght guar ant eed by Par t 11 of t he
Constitution. Two instances of this may be given by way of
illustration. In Kaneshwar Prasad & Ors. v. The State of
Bihar & Anr., [1962] Supp. 3 S.CR 369, Rule 4A of the
Bi har Governnent Servants’ Conduct Rules, 1956, insofar as
it prohibited any form of denmonstration was struck down by
this Court as being violative of sub-clauses (a) and (b) of
clause (1) of Article 19. In G K Chose ‘and another v.
E. X. Joseph, [1963] Supp. 1 S.CR 789, this court struck
down Rule 4A of the Central Civil Services (Conduct) Rules,
1955, on the ground that it violated sub-clause (c) of
clause (1) of Article 19 of the Constitution and that
portion of Rule 4A which prohibited participation in any
denonstration as being violative of Sub-C auses (a) ‘and (b)
of clause (1) of Article 19. Further, the application of
article 309 is excluded by certain provisions of the
Constitution itself which enpower authorities other than
those specified in Article 309 to nmke appointnments or to
nmake rules relating to the conditions of service of certain
cl asses of public service, such as, Article 146(1) wth
respect to the officers and servants of the Suprene
194
Court, Article 148(5) with respect to persons serving in the
Indian Audit and Accounts Department, Article 229 with
respect to the officers and servants of the Hi gh Court, and
Article 324(5) with respect of Election Conmissioners and
Regi onal Commi ssi oners.
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Which would be the appropriate Legislature to enact
laws or the appropriate authority to franme rules would
depend upon the provisions of the Constitution with respect
to legislative conpetence and the division of |egislative
powers. Thus, for instance, under Entry 70 in List | of the
Seventh Schedule to the Constitution, Union Public Services,
all-India Services and Union Public Service Comm ssion are
subj ects which fall within the exclusive legislative field
of Parliament, while under Entry 41 in List Il of the
Seventh Schedule to the Constitution, State Public Services
and State Public Service Conmission fall wthin the
exclusive legislative field of the State Legislatures. The
rules framed by the President or the Governor of a State
nust al so, therefore, conform to these |egislative powers.
It is, however, not necessary that the Act of an appropriate
Legi sl ature should specifically deal wth a particular
service. It is sufficient if it.is an Act as contenpl ated by
Article 309 by which provision is made regulating the
recruitnment and conditions in a service (see Ram Pa
Chaturvedi v. State of Rajasthan and others.), [1970] 2
S.C. R 559, 564.

It was at one time thought that the right of a
government servant to recover arrears of salary fell within
the anbit of the pleasure doctrine and a servant of the
Crown, therefore, /cannot sue for his salary, it being a
bounty of the Crown and not a contractual debt. This was so
stated in the judgnent of Lord Blackburn in the Court of
Session (the suprenme civil court of Scotland) in the case of
Mul venna v. The Admralty., [1926] S.C (i.e. Sessions
Cases) 842. Relying heavily upon-this decision, the Judicia
Conmittee of the Privy Council in H gh Commssioner for
I ndia and Hi gh Conmi ssioner for Pakistan v. M Lall,, L. R
[1947-48] 75 |.A 225, 243-4, though it held that Lall’s
di smissal was contrary to section 240(3) of the CGovernnent
of India Act, 1935, negatived his claimfor arrears of pay.
In The State of Bihar v. Abdul Mjid, [1954] S.C R 786, a
Constitution Bench of this Court pointed out that the
attention of the Judicial Comrittee was not drawn to section
60 and the other relevant provisions of the Code of G vi
Procedure, 1908, and that the rule of English law that a
Crown servant cannot maintain a suit against the Crown for
recovery of arrears of salary did not
195
prevail in India as it had been negatived by the provisions
of statutory lawin India. It may be nentionedthat in its
subsequent decision in Chellaih Kodeeswaran v. Attorney-
CGeneral of Ceylon in appeal from the Suprene Court for
Ceylon, the Judicial Commttee held that Lord Blackburn' s
reasoning in Milvenna' s case had not been concurred in by
the other two nmenbers of the Scottish Court of Session
nanmely, Lord Sands and Lord Ashnore, and had “not been
subsequently treated in Scotland as correctly |aying down
the law and that it was defective and the concl usion reached
by Lord Bl ackburn was contrary to authority and was w ong.
It further pointed out that there was a current of authority
for a hundred years before 1926 (that being the year in
whi ch Mul venna’'s case was decided) to the effect that the
arrears of salary of a civil servant of the Crown, as
di stinguished from a nenber of the armed services,
constituted a debt recoverable by a petition of right.
According to the Privy Council, as the relevant and
prestigious authorities to the contrary, did not appear to
have been cited before the Judicial Committee in Lall’s
case, this part of the judgnent 1is that case nust be
regarded as given per incuriam
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As seen earlier, in India for the first time a fetter
was i nposed upon the pleasure of the Crown to ternminate the
service of any of its servant by section 96B of the
Government of India Act, 1919, but that was only wth
respect to the authority which could dismss him In that
section the hol di ng of office "during H's Miyjesty's
pl easure"” was nmade subject to both the provisions of that
Act and the rules nmade thereunder. Under the CGovernnent of
India Act 1935, the reference to the rules to be made under
the Act was omitted and the tenure of office of a civi
servant was to be "during H s Mjesty' s pleasure except as
expressly provided® by that Act. Article 310(1) adopts the
sanme phraseol ogy as in section 240 of the 1935 Act. Under it
also the holding of an office is during the pleasure of the
President or the Governor "Except as expressly provided by
this Constitution". ~Therefore the only fetter which is
pl aced on the exercise of such pleasure is when it is
expressly so provided in the Constitution itself, that is,
when there is an express proviso in that behalf in the
Constitution. Express provisions in that behalf are to be
found in the case of certain Constitutional functionaries in
respect of whose tenure special provision is made in the
Constitution as, for-instance, in clauses (4) and (5) of
Article 124 with respect” to Judges of the Supreme Court,
Article 218 with respect to Judges of the H gh Court,
Article 148(1) with respect to the Conptroller and Auditor-
General of India, Article 324(1)
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with respect to the Chief Election Conm ssioner, and Article
324(5) wth respect. to the Election Comm ssioners and
Regi onal Commi ssi oners.

Clauses (1) and (2) of Article 311 inpose restrictions
upon the exercise by the President ~or the Governor of a
State of his pleasure under Article 310(1). These are
express provisions with respect to term nation of service by
di smssal or renoval as also with respect to reduction in
rank of a civil servant and thus come within the ambit of
the expression "Except as expressly provided by this
Constitution" qualifying Article 310(1). Article 311 i's thus
an exception to Article 310 and was described in Parshottam
Lal Dhingra v. Union of India, [1958] S.C.R 820,829, as
operating as a proviso to Article 310(1) though set out in a
separate Article. Article 309 is, however, not such an
exception. It does not |lay down any express provision which
would derogate from the anplitude of +the exercise of
pl easure under Article 310(1). It nerely confers upon the
appropriate Legislature or executive the power to nake | aws
and frane rules but this power is nade subject to the
provi sions of the Constitution. Thus, Article 309 is subject
to Article 310(1) and any provision restricting the exercise
of the pleasure of the President or Governor intan Act or
rule nmade or frame wunder Article 309 not being an express
provision of the Constitution, cannot fall wthin the
expr essi on "Except as expressly provi ded by this
Constitution"” occurring in Article 310(1) and would be in
conflict with Article 310(1) and nust be held to be
unconstitutional. d auses (1) and (2) of Article 311
expressly restrict the manner in which a Governnent servant
can be dismssed, removed or reduced in rank and unl ess an
Act made or rule framed under Article 309 also conforns to
these restrictions, it would be void. The restriction placed
by clauses (1) and (2) of Article 311 are two : (1) with
respect to the authority enpowered to dismss or renove a
governnment servant provided for in clause (1) of Article
311; and (2) wth respect to the procedure dismssal
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renoval or reduction in rank of a governnent servant
provided for in clause(2). The second privisoto Article
311(2), which is the central point of controversy in these
Appeal s and Wit Petitions, lifts the restriction inposed by
Article 311(2) in the cases specified in the three clauses
of that proviso.

None of these three Articles (nanely, Articles 309, 310
and 311) sets out the grounds for dismssal, renoval or
reduction in rank of a government servant or for inposition
of any other penalty wupon him or states what those other
penal ties are.
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These are matters which are left to be dealt with by Acts
and rules nade under Article 309. There are two cl asses of
penalties in service jurisprudence, nanely, mnor penalties
and maj or penalties.  Anbngst . mnor penalties are censure,
with holding of pronotion and with hol ding of increnments of
pay. Anongst nmejor penalties are dismissal or rempval from
service, conpul sory retirenent and reduction in rank. M nor
penalties do not affect the tenure of a governnent servant
but the wpenalty of dismnmissal or renobval does because these
two penalties bring toan end the service of a governnent
servant. It is also now well established that compul sory
retirement by way  of ~penalty anounts to renoval from
service. So this penalty also affects the tenure of a
government servant. Reduction in rank does not terminate the
enpl oyment of a governnent servant, and-it would, therefore,
be difficult to say that it affects the ‘tenure of a
government servant. It may however, be argued that it does
bring to an end the holding of office in a particular rank
and from that point of view it affects the  governnent
servant’s tenure in the rank fromwhichhe is reduced. It is
unnecessary to decide this point because Article  311(2)
expressly gives protection as -against the penalty of
reduction in rank al so.

Exerci se of Pleasure

A question which arises in(this connection is whether
the pleasure of the President or the Governor under Article
310(1) is to be exercised by the President or the Governor
personally or it can be exercised by a delegate or sone
other authority enmpowered under the Constitution or by an
Act or Rules made wunder Article 309. This question canme up
for consideration before a Constitution Bench of this Court
in Babu Ram Upadhya’s case. The nmjority of the Court
(speaki ng through Subba Rao, J., as he then was) stated (at
page 701) the conclusions it had reached in the form of
seven propositions. These propositions are

(1) In India every person who is a menber of a
public service described in Article 310 of/  the
Constitution holds office during the pleasure of
the President or the Governor, as the case nmay be,
subj ect to the express provisions therein

(2) The power to dismiss a public servant at
pl easure is outside the scope of Article 154 and,
therefore, cannot be delegated by the Governor to
a subordi nate officer, and can be exercised by him
only in the manner prescribed by the Constitution.
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(3) This tenure is subject to the Iimtations or
qualifications nentioned in Article 311 of the
Constitution.

(4) The Parlianent or the Legislatures of States
cannot nake a law abrogating or nodifying this
tenure so as to inpinge upon the overridi ng power
conferred upon the President or the Governor under
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Article 310, as qualified by Article 311
(5) The Parlianent or the Legislatures of States
can make a law regulating the conditions of
service of such a nmenber whi ch i ncl udes
proceedi ngs by way of disciplinary action, wthout
affecting the powers of the President or the
Governor under Article 310 of the Constitution
read with Article 310 of the Constitution read
with Article 311 thereof.
(6) The Parlianent and the Legislatures also can
make a law laying down and regulating the scope
and content of the doctrine of ‘reasonable
opportunity’ enbodies in Article 311 of the
Constitution; but the said | aw woul d be subject to
judicial review.
(7) If a statute could be made by Legislatures
within the foregoing permssible limts the rules
made by an-authority in exercise of the power
conferred t her e-under woul d i kew se be
efficacious withinthe said limts.
The question canme to be reconsidered by a |larger Bench of
Seven Judges in Mdti Ram Deka’s case. Wile referring to the
judgrment of the majority in Babu Ram Upadhya's case the
Court observed as follows (at pp.731-2) :
What the/ said Judgnment has held is that while
Article 310 provides for a tenure at pleasure of
the President or the Governor, Article 309 enables
the legislature or the executive, as the case may
be, to make any law or rule in regard inter alia,
to conditions  of service wthout inpinging upon
the overridi ng power recogni sed under Article 310.
In other words, in exercising the power conferred
by Article 309, the extent of the ' pleasure
recogni sed by Article 310 cannot be affected, or
inmpaired. In fact, while stating the concl usions
199
in the formof propositions, the said judgnment has
observed that the Parlianent or the Legislature
can make a law regulating the conditions of
service without affecting the powers of the
President or the Governor under Article 310 read
with Article 311. It has also been stated at the
sane place that the power to dismss a public
servant at pleasure is outside the scope  of
Article 154 and, therefore, cannot be del egated by
the Governor to a subordinate officer and can be
exercised by himonly in the manner prescribed by
the Constitution. 1In the context, it would be
clear that this latter observation is not intended
tolay down that a Ilaw cannot be nmade / under
Article 309 or a Rule cannot be framed under the
proviso to the said Article prescribing the
procedure by which, and the authority by whom the
said pleasure can be exercised. This observation
which is nentioned as proposition nunber(2) nust
be read along with the subsequent propositions
specified as (3),(4),(5) & (6). The only point
made is that whatever is done wunder Article 309
must be subject to the pleasure prescribed by
Article 310."

VWhile we are on this point we may as well advert to the
decision of this Court in Sardari Lal v. Union of India &
Os. In that case it was held that where the President or
the Governor, as the case may be, if satisfied, makes an
order under clause (c) of what is now the second proviso to
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Article 311(2) that in the interest of the security of the
State it is not expedient to hold an inquiry for disnissa
or renoval or reduction in rank of an officer the
sati sfaction of the President or the Governor nust be his
personal satisfaction. The correctness of this view was
consi dered by a seven Judge Bench of this Court in Shamsher
Singh & Anr. v. State of Punjab, [1975] 1 S.C R 814, It was
categorically stated in that case(at page 835) that the
majority view in Babu Ram Upadhya’ s case was no | onger goods
law after the decision in Moti Ram Doka's case. Referring to
these two cases the Court observed (at pages 834-5)) :
This Court in State of Utar Pradesh & Os. v.
Babu Ram Upadhya [1961] 2 S.C. R 679 held that the
power of the Governor to dismss at pleasure,
subject to the provision of Article 311, is not an
executive power under Article 154 but a
Consti tutional power ~and is not capable of being
del egated to of ficers subordinate
200
to him~ The effect” of the judgment in Babu Ram
Upadhya' s case(supra) ~was that the Governor could
not del egate his pleasure to any officer nor could
any law provide for the exercise of that pleasure
by an office with the result that pleasure by any
officer 'with the result that statutory rules
governing dismssal are binding on every officer
t hough they were subject to the overriding
pl easure of the Governor. This would nean that the
of ficer was  bound by the Rules but the Governor
was not.
In Babu Ram Upadhya’s case(supra) the nmjority
view stated seven propositions at page 701 of the
report. Proposition No. 2 is that the power to
dism ss a public servant” at pleasure is outside
the scope of Article 154 and therefore cannot be
del egated by the Governor to a subordi nate officer
and can be exercised. by him only in the manner
prescri bed by the Constitution. Propositions No. 3
and 4 are these. The tenure of a public servant is
subject to the Ilimtations or —qualifications
mentioned in Article 311 of the Constitution. The
Parliament or the Legislatures of States cannot
nmake a |aw abrogating or nodifying this tenure so
as to inpinge upon the overriding power conferred
upon the President or the Governor under Article
310 as qualified by Article 311. Proposition No. 5
is that the Parliament or the Legislatures of
States can nmake a | aw regul ating the conditions of
service of such a menber whi ch i ncl udes
proceedi ngs by way of disciplinary action, wthout
affecting the powers of the President- or the
Governor under Article 310 of the Constitution
read with Article 311. Proposition No. 6 is that
the Parlianment and the Legislatures also can make
a law laying dowmm and regulating the scope and
cont ent of t he doctri ne of ‘reasonabl e
opportunity’ enbodied in Article 311, but the said
| aw woul d be subject to judicial review.
Al  these propositions were reviewed by the
majority opinion of this Court in Mti Ram Deka’s
case (supra) and this Court restated t hat
proposition No. 2 nust be read along with the
subsequent propositions specified as propositions
No. 3,4,5 and 6. The ruling in Mdti Ram Deka's
case (supra) is that a law can be franed
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prescribing the procedure by which and the

201
authority by’ whom the said pleasure can be
exerci sed. The pleasure of the President or the
CGovernor to dismiss can therefore not only be
del egated but is also subject to Article 311. The
true position as laid down in Mdti Ram Deka's case
(supra) is that Articles 310 and 311 nust no doubt
be read together but once the true scope and
effect of Article 311 is determned the scope of
Article 310(1) nust be limted in the sense that
inregard to cases falling under Article 311(2)
the pleasure nentioned in Article 310(2) nust be
exercised in accordance with the requirenments of
Article 311.
The majority view in Babu Ram Upadhya's case
(supra) is nolonger. good | aw after the decision
in Moti Ram Deka’s case (supra). The theory that
only the President or the Governor is personally
to exercise pleasure of dism ssing or renoving a
public servant is repelled by express words on
Article 311 that no person who is a nenber of the
civil service or holds a civil post under the
Union or ~a State shall be dism ssed or renpved by
authority subordinate to that by which he was
appoi nted. 'The words 'dismssed or renpved by an
authority subordinate to that™ by  which he was
appointed’ ' indicate that the pleasure of the
President or. the CGovernor is exercised by such
officers on. whomthe President or the Governor
confers or delegates power."

(Enphasi s suppl i ed)
The Court then stated its conclusion as follows
(at page 836)
"For the foregoing reasons we hold that the
President or the Governor acts on the aid and
advice of the Council of Mnisters with the Prinme
M nister as the head in.the case of the Union and
the Chief Mnister at the head in the case of
State in all matters which vest. in the executive
whet her t hose functions are executive or
| egislative in character. Neither —the President
nor the Governor is to exercise the executive
functions personally."

The position, therefore, is that the pleasure of the
President or the Governor is not required to be exercised by
ei t her of
202
them personally, and that is indeed obvious from the
| anguage of Article 311. Under clause (1) of that Article a
government servant cannot be disnmissed or renpved by an
authority subordinate to that by which he was appointed. The
guestion of an authority wequal or superior in rank to the
appoi nting authority cannot arise if the power to dismiss or
renove is to be exercised by the President or the Governor
personally. Clause (b) of the second proviso to Article 311
equal ly makes this clear when the power to dispense with an
inquiry is conferred by it upon the authority enpowered to
di smss, renmove or reduce in rank a governnent servant in a
case where such authority is satisfied that for some reason
to be recorded by that authority in witing, it 1is not
reasonably practicable to hold such inquiry, because if it
was the personal satisfaction of the President or the
CGovernor, the question of the satisfaction of any authority
enmpowered to dismss or renpbve or reduce in rank a
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government servant would not arise. Thus, though under
Article 310(1) the tenure of a governnent servant is at the
pl easure of the President or the CGovernor, the exercise of
such pleasure can be either by the President or the Governor
acting with the aid and on the advice of the Council of
M nisters or by the authority specified in Acts made under
Article 309 or in rules made under such Acts or made under
the proviso to Article 309; and in the case of clause (c) of
the second proviso to Article 311(2), the inquiry to be
di spensed with not on the personal satisfaction of the
Presi dent or the Governor but on his satisfaction arrived at
with the aid and on the advice of the Council of Mnisters.

The Second Proviso to Article 311(2)

Clause (2) of Article 311 gives a constitutiona

nmandate to the principles of natural justice and aud
alterampartemrule by providing that a person enployed in a
civil capacity wunder the Union or a State shall not be

di sm ssed or renmoved from service or reduced in rank unti
after an /inquiry in which he "has been informed of the
char ges  ‘agai nst him and has been given a reasonable
opportunity of being heard in respect of those charges. To
this extent, the pleasure doctrine enacted in Article 310(1)
is abridged because Article 311(2) is a express provision of
the Constitution. This safeguard provided for a governnent
servant by clause (2) of Article 311 is, however, taken away
when the second proviso to that clause becones applicable.
The saf eguard provided by clause(1l) of Article 311, however,
remai ns intact and continues to be available to the
gover nent servant. The second
203
proviso to Article 311(2) becones applicable in the three
cases nmentioned in clauses (a) to (c) of that proviso. These
cases are
(a) where a person is dismssed or renoved or
reduced in rank on the ground of conduct which has
led to his conviction on a crimnal charge; or
(b) where the authority enpowered to dismss or
renove a person or to reduce him in rank is
satisfied that for sone reason, to be recorded by
that authority in witing, it is —not reasonably
practicable to hold such inquiry; and
(c) where the President or the Governor, as the
case may be, is satisfied that in the interest of
the security of the State it is not expedient to
hol d such inquiry.

The Construction to be placed upon the second proviso
and the scope and effect of that proviso were nmuch debated
at the Bar. In Hra Lal Rattan Lal etc. v. State of UP. &
Anr., [1973] 2 S.C.R 502 this Court observed (at page 512)

“In construing a statutory provision, the first
and the forenost rule of construction is the
literary construction. Al that we have to see at
the very outset is what does that provision say?
If the provision is wunanbiguous and if fromthat
provision, the legislative intent is clear, we
need not call into aid the other rules of
construction of statutes. The other rules of
construction of statutes are called into aid only
when the legislature intention is not clear

Odinarily a proviso to a section is intended to
take out a part of the nain section for specia

treatnent. It is not expected to enlarge the scope
of the main section. But cases have arisen in
which this Court has held that despite the fact
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that a provision is called proviso, it is really a

separate provision and the so called proviso has
substantially altered the main section."

In Commi ssioner of |Incone Tax, Madras v. Madurai MIIs

Co. Ltd., [1973] 3 S.C.R 662, this Court said (at page 669)
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"A proviso cannot be construed as enlarging the
scope of an enactnent when it can be fairly and
properly construed wthout attributing to it that
effect. Further, if the |anguage of the enacting
part of the statute is plain and unanbi guous and
does not contain the provisions which are said to
occur in it, one cannot derive those provisions by
i mplication froma proviso."

The | anguage of the .second proviso is plan and
unanbi guous. The key-words in ~the second proviso are "this
cl ause ~ shal | not apply". By "this clause" is neant
clause(2). As clause(2) requires ~an inquiry to be held
agai nst . a__governnent servant, the only meaning attributable
to these words is that this inquiry shall not be held. There
is no scope for any anmbiguity in these words and there is no
reason to given them any meaning different fromthe plain
and ordinary nmeaning which they bear. The resultant effect
of these words is/that when a situation envisaged in any of
the three clauses of' the proviso arises and that clause
beconmes applicable, the safeguard provided to a governnent
servant by clause (2) is taken away. As pointed out earlier
this provision is as much in public interest and for public
good and a matter of public policy as the pleasure doctrine
and the safeguards wth respect to security of tenure
contained in clauses (1) and (2) of Article 311

Bef ore, however, any clause of the second proviso can
cone into play the condition laid down in it nust be
satisfied. The condition for the application of each of
these clauses is different. In the case of <clause (a) a
government servant nust be guilty of conduct deserving the
penalty of dism ssal, renmoval or reduction in rank /which
conduct has led to himbeing convicted on a crininal charge.
In the case of clause (b) the disciplinary authority nust be
satisfied that it is not reasonably practicable to hold an
inquiry. In the case of clause (c) the President or the
Governor of a State, as the case may be, nust be satisfied
that in the interest of the security of the State, it is not
expedient to hold an inquiry. Wen these conditions can be
said to be fulfilled wll be discussed |ater while dealing
separately with each of the three clauses. The  paranount
thing, however, to bear in mnd is that the second proviso
will apply only where the conduct of a governnent servant is
such as he deserves the puni shnent of dismssal, renoval or
reduction in rank. If the conduct is such as to-deserve a
puni shment different fromthose mentioned above, the second
provi so cannot come into play at all
205
because Article 311 (2) is itself confined only to these
three penalties. Therefore, before denying a governnent
servant his constitutional right to an inquiry, the first
consi deration would be whether the conduct of the concerned
government servant is such as justifies the penalty of
di sm ssal, renoval or reduction in rank. Once that
conclusion is reached and the condition specified in the
rel evant clause of the second proviso is satisfied, that
provi so becones applicable and the governnent servant is not
entitled to an inquiry. The extent to which a governnent
servant can be denied his right to an inquiry forned the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 53 of 122

subj ect-matter of considerable debate at the Bar and we,
therefore, now turn to the question whether under the second
proviso to Article 311(2) even though the inquiry is
di spensed with, some opportunity at |least should not be
afforded to the governnent servant to that he is not |eft
whol Iy without protection. As nost of the arguments on this
Part of the case were conmmon to all the three clauses of the
second proviso, it will be convenient at this stage to dea
at one place with all the argunents on this part of the
case, leaving aside to be separately dealt with the other
argunents pertaining only to a particular clause of the
second provi so.

The Extent of Denial of CQpportunity under the Second
Provi so

It was subnitted on behalf of the governnent servants
that an inquiry consists of several stages and, therefore,
even where by the application of the second proviso the ful
inquiry is dispensed with, there is nothing to prevent the
di sciplinary authority from holding at least a mnim
i nqui ry because no prejudi ce can because by doing so. It was
further subnmitted that even though the three clauses of the
second proviso are differentt in their content, it was
feasible in the case of each of the three clauses to give to
the government servant -an opportunity  of showi ng cause
against the penalty proposed to be inposed so as to enable
himto convince the disciplinary authority that the nature
of the msconduct attributed to him did not call for his
di sm ssal, renoval \ or reduction in rank. For instance, in a
case falling wunder clause (a) the governnent servant can
point out that the woffence of which he was convicted was a
trivial or a technical one in respect of whichthe crimna
court had taken a lenient view and had sentenced himto pay
a nomnal fine or had given himthe benefit of probation
Support for this subnission was derived from Challappan’s
case. It was further subm-tted that apart from the
opportunity to show cause against the proposed penalty it
was also feasible to give a further opportunity in 'the case
of each of the three clauses though such opportunity in each
206
case may not be identical. Thus, it was argued that the
charge-sheet or at least a notice inform ng the government
servant of the charges against him and calling for his
expl anation thereto was always feasible. It was further
argued that though under clause (a) of the second proviso an
inquiry into the conduct which led to the conviction of the
governnment servant on a crinmnal charge would not be
necessary, such a notice would enable himto point out that
it was a case of mistaken identity and he was not the person
who had been convicted but was an altogether different
individual. It was urged that there could be no practica
difficulty in serving such charge-sheet to the “concerned
governnment servant because even if he were sentenced to
i mprisonnent, the charge-sheet or notice with respect to the
proposed penalty can always be sent to the jail in which he
is serving his sentence. So far as clause (b) is concerned,
it was argued that even though it may not be reasonably
practicable to hold an inquiry, the explanation of the
governnment servant can at |east be asked for with respect to
the charges nmade against himso that he would have an
opportunity of showing in his witten reply that he was not
guilty of any of those charges. It was also argued that
assum ng such governnment servant was abscondi ng, the notice
could be sent by registered post to his |last known address
or pasted there. Sinmilar argunents as in case of clause (b)
were advanced wth respect to clause (c). It was submtted
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that the disciplinary authority could never make up its mnd
whet her to dismiss or renove or reduce in rank a gover nnent
servant unl ess such mnimal opportunity at |east was
afforded to the governnent servant. Support for these
contentions was sought to be derived from (1) the | anguage
of Article 311(2) and the inplications flow ng therefrom
(2) the principle of natural justice including the aud

alteram partem rule conprehended in Article 14, and (3) the
| anguage certain rules nade either under Acts referable to
the Article 309 or nade under the proviso to that Article.
We will consider the contentions with respect to each of
these basis separately.

So far as Article 311(2) was concerned, it was said
that the |anguage of the second proviso did not negative
every single opportunity which could be afforded to a
governnment servant under different situations though the
nature of such opportunity may be different dependi ng upon
the circunmstances of the case. It was further submitted that
the object of the “Article 311(2) was that no governnent
servant shoul d be condemmed unheard and di sm ssed or renpved
or reduced inrank wthout affording him at |east sone
chance of either show ng his i'nnocence or convincing
207
the disciplinary authority that the proposed penalty was too
drastic and was uncalled for in his case and a |esser
penalty should, therefore, be inmposed upon him These
argunents, though attractive at the first blush, do not bear
scrutiny.

The | anguage of the second proviso to Article 311(2)
read in the light of the interpretation placed upon cl ause
(2) of Article 311 as originally enacted and the | egislative
history of that clause wholly rule out the giving of any
opportunity. Wiile construing Rule 55 of the Civil Services
(O assification, Control and Appeal) Rules and the phrase "a
reasonabl e opportunity of showing cause against the action
proposed to be taken in regard to hinf occurring in sub-
section (3) of section 240 of the Government of India Act,
1935, the Judicial Commttee of the Privy Council in Lall’s
case stated as follows (at page 242-3)

" sub-s. 3 of s. 240 was not intended to be,
and was not, a reproduction of rule 55, which was
left unaffected as an admi nistrative rule. Rule 55
is concerned that the civil servant shall be
informed "of the grounds on which it is proposed
to take action,’” and to afford ~himan adequate
opportunity of defending hinself  agai nst charges
whi ch have to be reduced to witing; this is in
mar ked contrast to the statutory provision of "a
reasonabl e opportunity of showing cause against
the action proposed to be taken in regard to him’
In the opinion of their Lordships, notaction is
proposed within the neaning of the sub-section
until a definite conclusion has been cone to on
the charges, and the actual punishrment to follow
is provisionally determ ned on. Before that stage,
the charges are unproved and the suggested
puni shments are nmerely hypothetical. It is on that
stage being reached that the statute gives the
civil servants the opportunity for which sub-s.3
makes provision. Their Lord ships would only add
that they see no difficulty in the statutory
opportunity being reasonably afforded at nore that
one stage. |If the «civil servant has been through
an inquiry under rule 55, it would not be
reasonabl e that he should ask for a repetition of
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that stage, if duly carried out, but that would
not exhaust his statutory right, and he would
still be entitled to represent against the

puni shment proposed as the result of the findings
of the inquiry. On this view of the proper
construction of sub-s.3 of s.240, it is
208

not disputed that the respondent has not been
given the opportunity to which he is entitled
thereunder, and the purported renoval of the
respondent on August 10,1940, did not conformto
the mandatory requirements of sub-s.3 of s.240,
and was void and inoperative."

The very phrase "a  reasonable opportunity of show ng
cause against the action proposed to be taken in regard to
him' in sub-section(3) of section 240 of the CGovernment of
India Act, 1935, was repeated .in clause (2) of Article 311
as originally enacted, that is in the said clauses prior too
its anendment by the Constitution (Fifteenth Anendnent) Act,
1963. Approving the construction placed by the Judicia
Conmittee upon this phrase, this Court in Khem Chand v. The
Union of India & Os. [1958] S.C.R 1080, held as follows
(at page 1095-97) :

"It is true that the provision does not, in ternmns,
refer to/ different stages at which opportunity is
to be given to the officer concerned. Al that it
says is | that the governnent servant nust be given
a reasonable opportunity of show ng cause agai nst
the action proposed to be taken in regard to him
He must not only be given an opportunity but such
opportunity nust be a reasonable one.  In order
that the opportunity to show cause against the
proposed action nmay be regarded as a reasonable
one, it 1is quite obviously necessary that the
gover nent servant shoul d have the opportunity, to
say, if that be his case, that he has not been
guilty of any misconduct to nerit any puni shnent
at all and also that the particular punishnent
proposed to be given is nuch nore drastic and
server than he deserves. Both these pleas have a
direct bearing on the question of punishment and
may well be put forward in showing cause agai nst
the proposed punishnment. If this is the correct
neaning of the clause, as we think it “is, what
consequences foll ow? If it is open to the
government  servant under this provision to
contend, if that be the fact, that he is not
guilty of any m sconduct then how can he take that
plea unless he is told what m sconduct is alleged
against hin? |f the opportunity to show cause is
to be a reasonable one it is clear that he should
be informed about the charge or charges levelled
agai nst him and the evidence by which it is sought
to be established, for it is only then that he
will be able
209

to put forward his defence. If the purpose of this
provision is to give the government servant an
opportunity to exonerate hinself fromthe charge
and if this opportunity is to be a reasonabl e one
he should be allowed to show that the evidence
against him is not wort hy of credence or
consi deration and that he can only do if heis
given a chance to cross-exanine the wtnesses
call ed against himand to exam ne hinself or any




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 56 of 122

other witness in support of his defence. Al this
appears to us to be inplicit in the | anguage used
in the clause, but this does not exhaust his
rights. In addition to showi ng that he has not
been guilty of any nmisconduct so as to merit any
puni shment, it is reasonable that he should al so
have an opportunity to contend that the charges
proved against himdo not necessarily require the
particul ar puni shment proposed to be nmeted out to
him He may say for instance, that although he has
been guilty of some m sconduct it is not of such a
character as to nerit the extrene punishments of
di sm ssal or even of removal or reduction in rank
and that any of the | esser punishnents ought to be
sufficient in'his case.

To summarise : t he reasonabl e opportunity
envi sages by the provision under consideration
i ncl udes -

(a) “An opportunity to deny his guilt and establish
hi's i nnocence, which he can only do if he is told
what the charges |evelled against himare and the
al | egations on whi ch such charges are based,;

(b) an opportunity to defend hinself by cross-
exam ni ng the w tnesses produced against him and
by exam ning hinself or any other wtnesses in
support of 'his defence ; and finally

(c) an opportunity to neke his representation as
to why the proposed punishnent should not be
inflicted on him which he can only do if the
conpetent authority, after the enquiry is over and
after applying his mnd to the gravity or
ot herwi se of the charges proved against the
government servant tentatively proposes to inflict
one of the three punishrents and conmuni cates the

same to the government servant. |In short the
substance of the protection provided by rules,
like
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rule 55 referred to above, was bodily lifted out
of the rules and together with an additiona
opportunity enbodied in s.240(3) of the Governnent
of India Act, 1935 so as to give a statutory
protection to the governnment servants and has now
been incorporated in Article 311(2) so as to
convert the protection into a constitutiona
saf equard. "

VWiile the Judicial Committee in Lall’s case held that
two opportunities were required - one under rule 55 of the

Cvil Services (Cassification, Control and Appeal) Rules to
show cause agai nst the charges of nisconduct nmade against a
government servant, and the other under sub-section (3) of
section 240 of the GCovernment of India Act, 1935, to show
cause against the proposed penalty, this Court in . Khem
Chand’ s case held that Article 311(2) bodily lifted the said
rule 55 and the additional opportunity provided for _in
section 240(3) of the 1935 Act and incorporated these
provisions in Article 311(2) so as to convert the protection
afforded to government servants into a constitutiona

safeguard. This conclusion was reached by this Court even
though Article 311(2) used the same |anguage as section
240(3). The Constitution (Fifteenth Anendnent) Act, 1963,

substituted the whole of clause (2). The substituted cl ause
specifically provided for two opportunities to be given to a
government servant :(1) to be inforned of the charges
against him and to be given a reasonable opportunity of
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def endi ng hi nsel f agai nst those charges, and (2) a
reasonabl e opportunity of meking representation on the
penal ty proposed where after such inquiry it was proposed to
i mpose on himthe penalty of dismissal, renmoval or reduction
in rank. No additional rights were, however, conferred upon
government servants by the above amendnent because it nerely
declared the rights which a governnent servant already
possessed under the original «clause (2) of Article 311 as
interpreted by this Court in Khem Chand's case. This
amendment, therefore, was nerely declaratory, but in a way
it was also clarificatory because it restricted the right of
representation on the proposed penalty to a representation
only on the basis of ‘the evidence adduced during the
inquiry. This clarification perhaps becane necessary
because, as pointed out by this Court in Suresh Koshy George
v. The University of Kerala & Os. [1969] 1 S.C R 317,
326., there prevailed an erroneous inpression in certain
quarters, ‘evidently influenced by the provisions of the
unamended Article 311(2) that every disciplinary proceeding
nmust consist of two inquiries, one before issuing a show
cause notice to be followed by another inquiry thereafter.
Thi s anendnment, therefore, nmade it expressly clear that the
inquiry to be held agai nst
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a governnent servant was to be one in which a charge-sheet
or a show cause notice was to be issued to himinformng him
of the charges against himand giving him a reasonable
opportunity of being heard in respect of those charges and a
further opportunity  of naking representation on the penalty
proposed to be inposed  on himbut only on the basis of the
evi dence adduced during such inquiry.” The substituted
cl ause, therefore, showed that the issue of a charge-sheet
or a show cause notice in respect of the charges framed
agai nst a governnent servant and-a notice to show ' cause
agai nst the proposed penalty were part of the inquiry
contenplated by Article 311 (2). Even assuming for the sake
of argunent that because Article 311(2), as substituted by
the Constitution (Fifteenth Anmendnent) Act, spoke of "a
reasonabl e opportunity of meking representation on the
penalty proposed" in a case "where it is proposed, after
such inquiry, to inpose on himany such penalty", the show
cause notice wth respect to penalty was not a part of the
inquiry, the opening words of the proviso to clause (2) (now
the second proviso to that clause) nanely, "Provided further
that this clause shall not apply", would, where any of the
three clauses of the said proviso applies, take away both
the right to have an inquiry held in which the governnent
servant would be entitled to a charge-sheet as also. the
right to nake a representation on the proposed penalty. As
nentioned above, the words "this clause shall not apply" are
the key-words in the second proviso and govern “each and
every clause thereof and by reason of these words not only
the holding of an inquiry but all the provisions of clause
(2) have been dispensed with.

The question which then arises is, "Wether the
Constitution (Forty-second Amendnent) Act, 1976, which
further amended the substituted clause (2) of Article 311
with effect from 1lst January 1977, has made any change in
the I aw?" The amendnents made by this Act are that in cl ause
(2) that portion which required a reasonabl e opportunity of
maki ng representation on the proposed penalty to be given to
a governnment servant was deleted and in its place the first
proviso was inserted, which expressly provides that it is
not necessary to give to a delinquent governnent servant any
opportunity of maki ng representation on the proposed
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penalty. Does this affect the operation of the origina
provi so which, by the Constitution (Forty-second Arendnent)
Act, becane the second proviso? Such obviously was not and
coul d not have been the intention of Parlianent. The opening
words of the second proviso remain the sane except that the
word *further’ was inserted after the word ' Provided
because the original proviso by reason of the insertion of
anot her proviso before it becane
212
the second proviso. It should be borne in nmind that the show
cause notice at the punishment stage was originally there as
aresult of the interpretation placed by the Judicia
Conmittee in Lal’s case and by this Court in Khem Chand s
case upon the phrase "a reasonable opportunity of show ng
cause against the action proposed to be taken in regard to
hini. d ause (2) ~as substituted by the Constitution
(Fifteenth Amendment) Act nerely reproduced the substance of
what was held “in Khem Chand” s case. The words which
originally found a place in clause (2), "a reasonable
opportunity of show ng cause against the action proposed to
be taken —in regard to him', do nott any nore feature in
clause (2). Al that clause(2) now provides is an inquiry
in which the governnent servant is informed of the charges
against him and given a reasonable opportunity of being
heard in respect of those charges. Cause (2) taken by
itself even wthout the first proviso  does not provide,
expressly inpliedly, for any opportunity to nake a
representati on against the proposed penalty. After the
Constitution (Fifteenth Amendnent ) Act this second
opportunity fornmed a separate part of clause (2), which part
was deleted by the Constitution (Forty-second  Amendnent)
Act. Thus, when the second proviso states in its opening
words that "Provided further that this clause shall not
apply" it means that whatever safe-guards are to be found in
clause (2) are wholly taken away in a case where any of the
three clauses of the second proviso is attracted. In this
connection, the follow ng observations of this Court in the
Case of Suresh Koshy George v.  The University of Kerala &
O's. (at page 326-7) are pertinent
"There seems to be an erroneous -inpression in
certain quarters evidently influenced by the
provisions in Article 311 of the Constitution
particularly as they stood before the anendnent of
that article that every disciplinary proceeding
must consist of two inquiries, one before issuing
the show cause notice to be followed by another
inquiry thereafter. Such is not the requirement of
the principles of natural justice. Law may or nay
not prescribe such a course.”
In Associated Cenent Conpanies Ltd. v. T.C Shrivastava &
Os., [1984] 3 S.C.R 361,369, this Court held that "neither
under the ordinary law of the |and nor under industrial |aw
a second opportunity to show cause against the proposed
puni shment is necessary”. Since a right to such opportunity
does not exist inlaw, it follows that the only right which
the government servant had to nake a representation on the
proposed penalty was to be found
213
in clause (2) of Article 311 prior to its amendnent by the
Constitution (Forty-second Anendrment) Act. This right having
been taken away by the Constitution (Forty-second Arendnent)
Act, there is no provision of |aw under which a governnent
servant can claimthis right.
As for the argunent that in a case under clause (a) of
the second proviso a governnent servant could be wongly
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di sm ssed, renmpbved or reduced in rank mstaking him for
another with the same name unless he is given an opportunity
of bringing to the notice of the disciplinary authority that
he is not the individual who has been convicted, it can only
be described as being too fanciful and far-fetched for
though such a case of m st aken identity may be
hypot hetically possible, it is highly inprobable. As in al
other organization, there is in governnent service an
extremely active grapevine, both departnental and inter-
departnental, which is constantly active, hunming and
buzzing with service news and office gossip, and it would
i ndeed be strange if the news that a nmenber of a depart nent
was facing prosecution or had been convicted were to remain
a secret for long. Assuming such a case occurs, the
government servant is not wthout any remedy. He can prove
in a departnental appeal ~which service rules provide for,
save in exceptional cases, that-he has been wongly m staken
for another. Simlarly, it is not possible to accept the
argunent that ~unless a witten explanation with respect to
the charges is asked for froma governnent servant and his
side of the case known, the penalty which would be inposed
upon him could be grossly out of proportion to his actua
m sconduct. The disciplinary authorities are expected to act
justly and fairly after ~taking into account all the facts
and circunstances /of the case and if they act arbitrarily
and inpose a penalty which is unduly excessive, capricious
or vindictive, it can be set aside in a departnental appeal
In any event, the renmedy by way of judicial reviewis always
open to a government. servant.

The position which emerges fromthe above discussion is
that the key-words of the second proviso govern  each and
every clause of that proviso and | eave no scope for any kind
of opportunity to be given to a governnent servant. The

phrase "this clause shall not apply" i's mandatory and not
directory. It is in the nature of a Constitutiona
prohi bitory i njunction restraining the di sci plinary

authority from holding an inquiry under Article 311(2) or
from giving any kind of opportunity to the ‘concerned
government servant. There is thus no scope for introducing
into
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the second proviso some kind of inquiry or opportunity by a
process of inference or inplication. The naxim"expressum
facit cessare tacituni ("when there is express nention of
certain things, then anything not mentioned is excluded")
applies to the case. As pointed out by this Court in B
Shankara Rao Badam & Ors. v. State of Mysore & Anr., [1969]
3SCR 1, 12, this well-knowmn maximis a principle of
| ogic and conmon sense and not nerely a technical rule of
construction. The second proviso expressly nentions that
clause (2) shall not apply where one of the clauses of that
provi so becormes applicable. This express nmention excludes
everything that clause (2) contains and there can be no
scope for once again introducing the opportunities provided
by clause (2) or any one of theminto the second proviso. In
Atkinson v. United States of Anerica Governnment, L.R [1971]
A.C. 197, Lord Reid said (at page 232)
"It is nowwell recognised that the court has
power to expand procedure laid down by statute if
that is necessary to prevent infringenent of
natural justice and is not plainly contrary to the
intention of Parlianent."
Here, however, the attenpt is not nerely to do sonething
contrary to the intention of "Parlianent", that is, in our
case, the Constituent Assenmbly, but to do something contrary




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 60 of 122

to an express prohibition contained in the Constitution. The
conclusion which flows from the express |anguage of the
second proviso is inevitable and there is no escape fromit.
It may appear harsh but, as nentioned earlier, the second
provi so has been inserted in the Constitution as a matter of
public policy and in public interest and for public good
just as the pleasure doctrine and the safeguards for a
government servant provided in clause (1) and (2) of Article
311 have been. It is in public interest and for public good
that government servant who has been convicted of a grave
and serious offence or one rendering himunfit to continue
in office should be summarily dismssed or renoved from
service instead of being allowed to continue in it at public
expense and to public detrinent. It is equally in public
interest and for public good that where his offence is such
that he should not be permitted to continue to hold the sane
rank, that he should be reduced in rank. Equally, where a
public servant by hinself or in concert with others has
brought about ~a situation in which it is not reasonably
practicable to hold an inquiry and his conduct is such as to
justify his dismssal, renpval ~or reduction in rank, both
public interest and public good denand that such
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penalty should forthw th and sunmarily be inposed upon him

and simlarly, where in the interest of the security of the
State it is not expedient to hold an inquiry, it is in the
public interest and for public good  that where one of the
three puni shments of 'di sm ssal, renoval or reduction in rank
is called for, it ‘'should be sumrarily inposed upon the
concerned government servant. It was argued that in a case
falling under clause (b) or (c), a governnent servant ought
to be place under suspension until the situation inproves or
the danger to the security of the State has passed, as the
case may be, and it becones possible to hold an inquiry.
Thi s argunent overlooks the fact that suspension involves
the paynment at |least of subsistence allowance and such
al l owance is paid at public expense, and that neither public
interest would be benefited nor  public good served by
pl aci ng such governnent servant under suspension because it
may take a considerable tine for the situationto inprove or
the danger to be over. Mich as this  my seem harsh and
oppressive to a governnent servant, this Court nust  not
forget that the object wunderlying the second proviso is
public policy, public interest and public good and the Court
nmust, therefore, repel the tenptation to be carried away by
feelings of comm seration and synpathy for those governnent
servants who have been di sm ssed, rempved or reduced in rank
by applying the second proviso. Synpathy and conm seration
cannot be allowed to out weigh considerations  of public
policy, concern for public interest, regard for public good
and the perenptory dictate of a Constitutional prohibition

The Court rmust bear in mind that the second proviso has been
inthe Constitution since it was originally enacted. It was
not blindly or slavishly copied fromsection 240(3) of the
Governnment of India Act, 1935. Article 311 was article 282-B
of the draft Constitution of India and the draft Article
282-B was discussed and a consi derabl e debate took place on
it in the Constituent Assenbly (see the Oficial Report of
the Constituent Assenbly Debates, vol.lX page 1099 to
1116). The greater part of this debate centred upon the
proviso to clause (2) of the draft article 282-B, which is
now the second proviso to Article 311. Further, the Court
should also bear in mnd that clause (c) of the second
proviso and clause (3) of Article 311 did not feature in
section 240 of the CGovernnent of India Act, 1935, but were
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new provi sions consciously introduced by the Constituent
Assenbly in Article 311. Those who forned the Constituent
Assenbly were not the advocates of a despotic or dictatoria
formof government. They were the persons who enacted into
our Constitution the Chapter on Fundanental Rights. The
majority of themhad fought for freedomand had suffered
i nprisonnent in the cause of |iberty
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and they, therefore, were not likely to introduce into our
Constitution any provision from the earlier Governnment of
I ndia Acts which had been intended purely for the benefit of
a foreign inperialistic power. After all, it is not as if a
government applied to him There are two renedies open to
him servant is without ' any renedy when the second proviso
has been applied to him There are two renedi es open to him
nanel y, departnental ~appeal and judicial review The scope
and extent of these renmedies wll be considered later in the
course of ‘this judgnent.

Article 14 andthe Second Proviso

The 'next question which false to be considered is,
"Does Article 14 make any difference to the consequences
which flow fromthe second proviso to Article 311(2)?" It
was submitted on behalf of the governnent servants that
Article 14 in which the principle of natural justice are
conpr ehended perneates the entire Constitution and,
therefore, Article 14 must be read into the second proviso
to Article 311(2) and according if ~not under that proviso
read by itself, under it read with Article 14 a governnent
servant is entitled to an opportunity both of show ng cause
agai nst the charges made against him as al'so against the
penalty proposed to be inposed upon him though such
opportunity may not extend to the hol ding of a conplete and
el aborate inquiry as would be the case where clause (2) of
Article 311 applies. According to |earned Counsel this is
what is required by the audi- alterampartemrule which is
one of the two main principles of natural Justice. In the
alternative it was submtted that though an order nmay be
valid and supportable under the second proviso to Article
311(2), it could none the |less be void under Article 14 on
the ground that the principles of natural justice have been
whol Iy disregarded. These argunments  are based upon _an
i mperfect understandi ng of the principles of natural justice
in their application in courts of law to the adjudication of
causes before themand the function of Article 14 vis-a-vis
the other provisions of the Constitution ~and particularly
the second proviso to Article 311(2).

The principles of natural justice are not the creation
of Article 14. Article 14 is not their begetter but their
Constitutional guardian. Principles of natural justice trace
their ancestry to ancient civilizations and centuries |ong

past. Until about two centuries ago the term "natura
justice" was often used interchangeably with "natural |aw'
and at times it is still so used. The expression "natura
| aw' has been variously defined.
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In Jowitt’'s Dictionary of English Law (Second Edition, page
1221) it is defined as "rules derived from God, reason or

nature, as distinct from rman-nmade law " Black’'s Law
Dictionary (Fifth Edition, page 925) states :
"This expression, ’'natural law, or jus natural

was | argely used in the phil osophical specul ations
of the Roman jurists of the Antonine age, and was
intended to denote a system of rules and
principles for the guidance of human conduct
whi ch, independently of enacted law or of the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 62 of 122

systens peculiar to any one people, mght be
di scovered by the rational intelligence of nan,
and would be found to grow out of an conformto
his nature, neaning by that word his whol e nental,
noral, and physical constitution. The point of
departure for this conception was the stoic
doctrine of a life ordered 'according to nature’
which in its turn rested upon the purely
supposititious existence, in primtive tinmes, of a
"state of nature;’ that is, a condition of society
in which men universally were governed solely by a
rati onal and consistent obedience to the needs,
i mpul ses, and ‘pronptings of their true nature,
such nature being as yet underacted by dishonesty,
fal sehood, or-indulgence of the baser passions. In
ethics it consi st's in practi cal uni ver sa
judgnents which man hinself elicits. These express
necessary and obligatory rules of human conduct
whi ch have been established by the author or hunman
nature as essential to the divine purposes in the
universe and have been pronul gated by God solely
t hrough hurman reason”.

There are certain basic values which man has cheri shed
throughout the ages. But man | ooked about himand found the
ways of men to be cruel and unjust and so also their |aws
and custons. He saw nen flogged, tortured, nutilated, made
sl aves, and sentenced to rowthe galleys or toil in the
darkness of the nmines or to fight'in an arena with wild an
hungry beasts of the Jungle or to die in other ways a cruel
horrible and Ilingering death. He found judges to be vena
and servile to those in power and the | aws they adm ni stered
to be capricious, changing with the whins of the ruler to
suit his purpose. Wen, therefore, he found a systemof |aw
which did not so change, he praised it. Thus, the old
Testanment in the Book of Esther (1,19) speaks
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admringly of legal system of the Achaenenid dynasty (the
First Persian Enpire) in which "a royal commandment” was
"witten anong the |aws of the Persians and the Medes, that
it be not altered.” Mn saw cities and towns sacked and
pillaged, their popul ace dragged into captivity and
condemmed to slavery - the nen to | abour, the wonen and the
girls to concubinage, and the young boys to be castrated
into eunuches - their only crine being that their rul er had
the misfortune to be defeated in battle and to1ose one of
his cities or tows to the eneny. Thus, there was neither
hope nor help in man-nmade | aws or man-established custons
for they were one-sided and oppressive, intended to benefit
armed mght and nonied power and to subjugate  the down-
trodden poor and the helpless needy. If there was any help
to be found or any hope to be discovered, it was'only in a
| aw based on justice and reason which transcended the | aws
and custons of nmen, a law nmade by sone one greater and
m ghtier than those nen who nmade these | aws and establi shed
these custons. Such a person could only be a divine being
and such a law could only be "natural law' or "the | aw of
nature" neaning thereby "certain rules of conduct supposed
to be so just that they are binding upon all mankind." It
was not "the law of nature "in the sense of "the |aw of the
jungle” where the lion devours the |anmb and the tiger feeds
upon the antel ope because the lion is hungry and the tiger
fam shed but a higher law of nature or "the natural |aw'
where the lion and the lanb |ie down together and the tiger
frisks with the antel ope.

Most, if not all, jurists are agreed that "reason" and
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"the nature of man" constitute the fountain-head of natura
law but there is a considerable divergence of opinion
amongst them as also anongst phil osophers about the nature
and meaning of that lawand its relation to positive |aw
Among the ancients Greeks the Sophists, Artistotle in his
treatises on "Logic" and Ethics", and the Stoics devel oped
different theories. The theory propounded by Aristotle in
his "Logic" adhered substantially to the point of view of
the Sophists, nanely, that nan is a natural creature but is
al so endowed with reason. Later, in his "Ethics", Aristotle
cane to di stingui sh between nat ur al and | egal or
conventional justice and postulated that natural |aw had
authority everywhere and was discoverable by the wuse of
reason. The ancient Ronans. were not given to phil osophica
specul ations or <creative orignality in Art. They preferred
to borrow these from the Greeks. The Romans were a hard-
headed, practical -race of conquerors, admnistrators and
| egi sl ators. Roman jurists, therefore, used the concept of
natural law, that is jus naturale (or ius naturale as the
Romans wote it because Ronan al phabet had no
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letter "J" or "J" in it) tointroduce into the body of |aw
those parts of |laws and custons of foreigners, that is, non-
Roman people wth whom they cane in comercial contract or
whom t hey subjugated. The Rules which the Romans borrowed
fromthese | aws and custons were those which were capabl e of
general application and they developed then into genera
l egal principles, which came to formjus gentiumor the |aw
of nations. |In doing so they acted upon the principle that
any rule of law which was comon to the nations (gentes)
they knew of nmust be basically in consonance w'th reason
and, therefore, fundanentally just. They applied jus gentium
to those to whomius civile (civil law) did not apply, that
is, in cases between foreigners or between a Ronan citizen
and a foreigner. On this basic formulation that what was
comon to all known nations nust ~be in consonance wth
reason and justice, the Roman  jurists and nmagistrates
proceeded to the theory that any rule which instinctively
conmanded itself to the sense of justice and reason woul d be
part of the jus gentium The jus gentium of the Ronans was
different fromwhat we call international |aw and should not
be confused wth it, for the scope of the jus gentium was
much wi der than our international |aw. Because of the theory
of its identity with justice and reason, the term "jus
gentium' came at tines to be wused for aequitas, that is,
equity as understood by the Romans, which was the basis of
praetorian law or the power of the praetors to grant
renedi es where non existed under the jus civile. In the Dark
Ages the expression "natural |aw' acquired a theologica
base and the Fathers of the Church, particularly St
Anbrose, St. Augustine and St. Gregory, held the belief that
it was the function of the Church to bring about the best
possi bl e approxi mation of human | aws to Christian
principles. As Europe emerged fromthe Dark Ages in about
the ninth century, Christianity became substituted for
reason as the suprene force in the universe, and this led to
the devel opnent of a theory of law in which Christianity had
the suprene spiritual and |egal force and was superior to
all other laws, with the Church as the authentic expositor
of the law of nature. Gratian (Francisco Graziano) in the
twel fth century in his "Decr et unt or "Concordi es
di scordanti um canonuni consider the | aw of nature as part of
the law of God. According to St. Thomas Aquinas (1226-74),
natural law was derived fromthe law of God which was
supreme and such of it as was intelligible to nmen was
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reveal ed through Church law as the incorporation of divine
wi sdom Thus, according to this Theory, natural |aw was that
part of divine |aw which revealed itself in natural reason
and man as a reasonable being applied this part of divine
law to human affairs. This theory, though it upheld
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the suprenme authority of the Church, nade sonme concession to
the authority of the Enperor, that is, the Holy Roman
Emperor. Dante in his "De Monarchia" chanpioned the
supremacy of the Holy Roman Enpire as agai nst the Church on
the ground that the Enperor was the |legitimte successor of
the Roman people and was chosen by God to rule the world.
The authority of the law of nature or natural law was
repeat edly sought support from during the centuries which
saw the struggle for _supremacy between the Popes and the
General Councils of the Church and between the Popes and the
Enperors and later in the struggle between the Catholics and
the Protestants. Both sides inthese conflicts found in
natural law the interpretation of scriptural texts which
supported their respective views and were, therefore,
according to them the true interpretation. Braction, in the
thirteenth century, however, considered natural |aw as that
whi ch nature, that is, God, teaches to all aninals, and
though he tried to reconcile natural |law w th human | aw, he
acknow edged the difficulty of doing so because he found
rul es of positive |aw which could hardly be so reconcil ed.
Natural law '  was also seized -upon- as furnishing
argunents in the struggle between the judges and Parlianent
for supremacy which took placein the seventeenth century.
Coke in Dr, Bonham s case [1610] 8 Co. Rep. 113b, 118, said
by way of obiter, "when an Act of Parlianent is against
conmon right or reason, or repugnant, ~ or inmpossible to be
performed, the common lawwill control it, and adjudge such
Act to be void." There were later assertions to the same
effect until the supremacy of Parlianment and the | egislation
enacted by it becane firmy established in 1688. However, in
British Railways Board v. Pickin sub nomne Pickin v.
British Railways Board, L.R [1974] A C. 765, the argunent
was once again advanced before the House of Lords 'that a
court was entitled to disregard a provisionin an Act of
Parliament and a distinction was sought be drawn for this
pur pose between a public Act and a private Act. Referring to
the argunents to this point, Lord Reid observed (at page
782)
“In earlier tines many |earned lawers seem to
have believed that an Act of Parliament could be
di sregarded in so far as it was contrary to the
law of God or the law of nature (of natura
justice, but since the supremacy of Parlianment was
finally denonstrated by the Revolution of 1688 any
such idea has becone obsolete."
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Rej ecting the above argument, the House of Lords unaninously
held that the function of the court was to consider —and
apply the enactnents of Parlianment, and accordingly, in-the
course of litigation, it was not Ilawful to inpugn the
validity of a statute by seeking to establish that
Parliament, in passing it, was msled by fraud or otherw se,
nor mght a litigant seek to establish a claimin equity by
showi ng that the other party, by fraudulently m sleading
Parliament, had inflicted danage on hi m for any
investigation into the nanner in which Parlianment had
exercised its function would or mght result in an
adj udi cation by the courts, bringing about a conflict with
Par | i ament .
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As a result of the infusion of new ideas during the
Renai ssance and the Refornation, the intellectual authority
of reason again came to be substituted for the spiritua
authority of divine law as the basis of natural law This
new or rather resuscitated basis of natural |aw was |laid by
Gotius (Huigh de Goot) in his "De jure belli ac Pacis"
the precursor or of nmodern public international |aw.

Reason as the theoretical basis for natural |aw,
however, once again suffered a reversal at the hand of David
Hunme. According to Hune, only know edge obtained by
mat hemati cal reasoning was certain; know edge obtained from
ot her sciences being only probable. Hs theory of justice
was that it served both an ethical and a sociologica
function. He contended that public utility was the sole
origin of legal justice and the sole foundation of its
nmerit, and that for ~a legal  systemto be useful, it nust
adhere to its rules even though it nay cause injustice in
particul ar cases: He did not nake a formal analysis of |aw
but distingui shed equity or the general systemof norality,
the legal —order, and law, as a body of precepts. According
to him the authority of civil~ law nodified the rules of
natural justice according to the particular conveni ence of
each conmunity.

Bl ackst one, however,” in his "Comentaries on the Laws
of Engl and" had this to say about natural law

"This law /of nature, being coeval w th mankind,
and dictated by God hinself, is of course superior
in obligation to any other. 1t is binding over al
the glove in all countries, and at all times; no
human | aws ~are of —any validity, ~if contrary to
this; and such of themas are valid derive al
their force and all their authority, nmediately or
i medi ately, fromthis original."
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In the nineteenth and twentieth centuries there was a
reacti on against natural |aw as the basis of |aw. The French
Revol ution had enthroned reason ‘as a goddess. The excesses
of the French Revol ution, however, led to a reaction against
the theory that reason was the basis of law. The utilitarian
view was that the basis for |law was the practical inquiry as
to what would nost conduce to the general benefit. The
spirit of scientific inquiry whi ch pre-dom nated the
ni neteenth and twentieth centuries could not favour
hypot heses whi ch were vague and unprovable. In the twentieth
century, disillusionnent wth the theory that good could
cone out of the power of the State and positive 1aw has,
however, once again brought about a revival of interest in
natural | aw

Apart from provi di ng the subj ect-matter for
phi | osophi cal dissertations and specul ative theories on the
origin and attributes of natural |law, the concept of natura
| aw has made invaluable contribution to the devel opnent of
positive law. It helped to transformthe rigidity of the jus
civile of the Ronmans into a nore equitable system based on
the theory of the jus gentium It provided argunents to both
sides in the struggle during the Mddle Ages between the
Popes and the Enperors. It inspired in the eighteenth
century the novenent for codification of lawin order to
fornmul ate ideas derives fromthe concept of natural law into
detail ed rules. England, the idea of natural |aw and natura
justices has influenced its lawin several respects. The
origin and devel opment of equity in England owed nuch to
natural law. It also served as the basis for the recognition
or rejection of a custom It was |ooked to for support in
the struggle for supremacy which took place between the
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judges and Parlianent in the seventeenth century. The
concept of natural law and natural rights influenced the
drafting of the Constitution of the United States of Anerica
and many of the anmendnents made thereto as also the
Constitutions of its various States. It has provide a basis

for much of nmodern international law and Internationa
Conventi ons, Covenants and Decl arations. Above all, it has
enriched positive law by introducing into it the principles
of natural justice, divested of all their philosophical

nmet aphysi cal and theological trappings and disassociated
fromtheir identification with, or supposed derivation from
natural | aw

Nat ural justice has been variously defined by different

judges. A few instances wll suffice. In Drewv. Drew and
Leburn [1855] 2 Macq. 1,8, Lord Craworth defined it as
"universal justice". ~In James Dunbar Smith v. Her Mjesty
The Queen
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[1877-78] '3 App. Cas. 614,623 J.C., Sir Robert P.Collier
speaking for the Judicial Conmmittee of the Privy Council
used the —phrase "the requirenents of substantial Justice",
while in Arthur John Spacnkman v. The Plunstead District
Board of Works L. R [1884-85] 10 App. Case. 229,240, Earl of

Sel borne, L.C., preferred the phrase "the substantia
requirenents of justice". In Vionet and another v. Barrett
and another [1885] 55 L.J. QB. 39,41, Lord Esher, MR,
defined natural justice as "the natural sense of what is

right and wong".  VWile, however, ~deciding  Hopkins and
another v. Smethw ck Local Board of Health L. R[1890] 24

QB.D 712,716, Lord Esher, MR, instead  of 'using the
definition given earlier by -himin Vionet and  another v.
Barret and another chose to define natural justice as
"fundanmental justice". |In Ridge v. Baldwin and others L.R

[1963] 1. QB. 539,578, Harman, L.J., inthe Court of Appea
equated natural justice with "fair play of action", a phrase
favoured by Bhagwati, J., in Maneka Gandhi v. Union of India
[1978] 2 S.CR 621,676. In re.H/K (An Infant) L. R [1967]
2 QB. 617,630, lord Parker, CJ., preferred to  describe
natural justice as a duty to act fairly". In Fair-nount
Investnment Ltd. v. Secretary of State for the Environnent
[1976] 1 WL.R  1255,1265-66, Lord Russell of  Killowen
sonmewhat picturesquely described natural justice as "a fair
crack of the whip". Wile Geoffrey Lane L.J., in Regina v.
Secretary of State for Honme Affairs, Ex parte Hosenbal
[1977] 1 WL.R 766,784, preferred the honmely phrase "conmon
fairness".

As sone judges, for instance, Onond, L.J., in Lewis v.
Heffer and others [1978] 1 WL.R 1061, 1076, have found the
phrase "natural justice" to be a highly attractive and
potent phrase". it may not be out of place, in order to set

the balance right, to reproduce a passage, full “of robust
comon sense and biting lrony, fromthe judgment of Maugham
J.., in Mclean v. The Wrkers Union L.R [1929] 1 Ch.
602, 624. That passage is as follows :
"Em nent judges have at tines used the phrase "the
principles of natural justice' . The phrase is, of
course, used only in a popular sense and nmust not
be taken to nmean that there is any justice natura
among men. Ampong npost savages there is no such
thing as justice in the nodern sense. In ancient
days, a person wonged executed his own justice.
Anmpongst our own ancestors, down to the thirteenth
century, manifest felony, such as that of a
mansl ayer taken wth his weapon, or a thief with
the stol en goods, m ght be
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puni shed by summary execution wi thout any form of
trial. Again every st udent has heard or
conputation and of or deal; and it is hardly
necessary to observe that (for exanple) a system
of or deal by water in which sinking was the sign
of innocence and floating the sign of guilt, a
systemwhich lasted in this country for hundreds
of years, has little to do wth nodern ideas of
justice. It is unnecessary to give further
illustrations. The truth is that justice is a very
el aborate conception, the growmh of nmany centuries
of «civilization; and even now the conception
differs widely in countries wusually described as
civilized."

In the Suprene Court of lreland, Black. J., in WIIliam
Geen v. Isidore J. Blake and others [1948] |.R 242, after
referring to the above passage fromthe judgnent of Maugham
J., proceeded to state (at page 268)

"I agree, but what then does it nean? W may, if

we choose, describe as "natural’ every
evol utionary advance in our conception of justice.
But for me, natural justice neans no nore that
justice without any epithet. | take the essentials
of justice to nean those desiderata which, in the
exi sting st age of our nent al and nor al
devel opnent, we regard as -essential, in contra-

distinction from the ~many extra  precautions,
hel pful to ‘justice, but ~not indispensable to it,
whi ch, by their rules of evidence and procedure,
our Courts have nmade obligatory in actual trials
before thenselves. Many advanced peoples have
| egal systems which do not insist on all these
extra precaution, yet we would hardly say that
they disregard the essentials of justice."
Megarry, J., also found it necessary to sound a note of
warni ng in Hounsl ow London Borough Council v. Tw ckenham
garden Devel oprents Ltd. L.R [1971] Ch. 233, wherein he
sai d (at page 259)
"The principles of natural justice are ~of wide
application and great inportance, but they nust be
confined within proper limts and not allowed to
run wild."
(Enphasi s suppl ied)
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Sone judges have been faced with the —contention as
Maugham L.J., was in Errington and others v. M nister of
Health L.R [1935] 1 K B. 249,280, that "the principles of
natural justice are vague and difficult to  ascertain".
Referred to such contentions Lord Reid said in Ridge v.
Bal dwi n and others L.R [1964] A.C. 40, on appeal ‘fromL. R
[1963] 1 QB. 539, (at page 64-65):
“In nodern times opinions have sonetines  been
expressed to the effect that natural justice.is so
vague as to be practically neaningless. But |
would regard these as tainted by the perennia
fallacy that because sonething cannot be cut and
dried or nicely weighed or neasured therefore it
does not exist. The idea of negligence is equally
i nsusceptible of exact definition, but what a
reasonable man would regard as fair procedure in
particul ar circunstances and what he would regard
as negligence in particular circunstances are
equal |y capable of serving as tests in law, and
natural justice as it has been interpreted in the
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courts in nmuch nore definite than that. It appears
to ne that one reason why the authorities on
natural justice have been found difficult to
reconcile is that insufficient attention has been
paid to the great difference between various kinds
of cases in which it has been sought to apply the
principle."
(Enphasi s suppl i ed)

How then have the principles of natural justice been
interpreted in the courts and within what linits are they to
be confined? Over the years by a process of judicia
interpretation two rules have been evolved as representing
the principles of natural justice in judicial process,
i ncl udi ng therein guasi -j udi ci al and adm ni strative
processes. They constitute the basic elements of a fair
hearing, having their roots in the innate sense of man for
fair play and justice which is not the preserve of any
particular race or country but is shared in conmmon by al
nmen. The /first rule is "nenp judex in causa sua" or "nenp
debet esse judex in propria causa" as stated in 12 Co. Rep.
114, that is, no man shall be a judge in his own cause"
Coke used the form "aliouis non debt esse judex in propria
causa quia non potest esse judex et pars" (Co. Litt. 141a),
that is, "no man ought to be a judge in his own cause,
because he cannot ‘act as a judge and at the sane tinme be a
party". The form"neno potest esse sinul actor et judex",
that is, "no one can be at once suitor and judge" is also at
ti mes used. The second rule - and
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that is the rule wth which are concerned in these Appeal s
and Wit Petitions - is "audi alteramparteni. ‘that is,
"hear the other side". At tinmes and particularly in

continental countries the form"audietur et altera pars" is
used, neaning very nuch the sanme thing. A corollary has been
deduced from the above two rules and particularly the aud

alterampartem rule, nanmely, "qui-alliquid statuerit parte
inaudita altera, aequumlicet dixerit, haud aequum fecerit".
that is, "he who shall decide ‘anything w thout “the other
side having been heard, although he nmay have said what is
right, will not have done what is right" (see Boswell’s
case) [1606] 6 Co. Rep. 48b,52a, or, in other words, as it
is now expressed, "justice should not only be done  but

shoul d mani festly be seen to be done."

The above two rules and their corollary are neither new
nor were they the discovery of English judges. They were
recogni zed in nmay civilizations and over nmany centuries.
Roman | aw recognized the need for a judge to be inpartia
and not to have a personal interest in the case before him
(Digest V.1.17) and Tacitus in his "D alogus" referred to
this principle. Under Ronan |aw a judge who heard a cause in
which he had an interest was liable as on a quasi-delict to
the party prejudiced thereby (Justinian’s Institutes IV, 5
pr.;as also Justinian’s Codex 111, 5, 1). Even the Kiganda
tri besmen of Buganda have an old proverb which literally
transl ated neans "a nonkey does not decide an affair of the
forest (see "law and Justice in Buganda" by E.S. Haydo,
p.333). The requi renent of hearing both sides before
arriving at a decision was part of the judicial oath in
Athens. It also forned the subject-matter of a proverb which
was often referred to or quoted by G eek playwights, as for
instance, by Aritophanes in his comedy "The Wsps" and
Euripides in his tragedies "Heracleidae" and "Andronmache",
and by Greek orators, for instance, Denpbsthenes in his
speech "De Corona". Anong the Romans, Seneca in his tragedy
"Medea" referred to the injustice of coming to a decision
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without a full hearing. |In fact, the corollary drawn in
Boswel|l’s case is taken froma line in Seneca’s "Medea". In

the CGospel according to St. John(vii,51), N codenus asked
the chief priests and the Pharisees, "Doth our |aw judge any
man, before it hear him and know what he doet h?" Even the
proverb and songs of African tribesnmen, for instance, of the
Lozi tribe in Barotseland refer to this rule (see "The
Judi cia Process Anong the Barotse Northern Rhodesia" by Max
G uckman, p.102.)

The two rules "neno judex in causa sua
al t eram
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partenf and their corollary that justice should not only be
done but should nanifestly be seen to be done have been
recogni zed from early days in English courts. References to
themare to be found in the Year Books - a title preferred
to the alternative one of "Books of Years and Terns"- which
were a regular series, wth a few gaps, of law reports in
Angl o-norman or Norman-French ~or. a mxture of English,
Nor man- French and” French, which had then becone the court
| anguage, from the 1270s to 1535 or, as printed after the
invention of the printing press, from 1290 to 1535, that is,
fromthe time of Edward Il to Henry WVIII. The above
principles of natural justice came to be firmy established
over the course of centuries and have becone a part of the
law of the land. Both in England and in India they apply to
civil as well as ' to crinminal casesand to the exercise of
judicial, quasi-judicial and admnistrative powers. The
expression "natural  justice" is now so well understood in
Engl and that it has been used ~w thout any definition in
statutes of Parlianent, for exanple, in section3(10) of the
Forei gn Conpensation Act, 1969, and section 6(13) of the
Trade Union and Labour Reforns Act, 1974, which was |ater
repeal ed by the Trade Union and Labour Rel ations (Amrendment)
Act, 1976. These rules of —natural justice have been
recognized and given effect. to in nmany countries and
different systens of | aw. They have now received
international recognition by being enshrined in Article 10
of the Universal Declaration of Human Rights adopted and
procl aimed by the General Assenbly of the United Nations by
Resol ution 217A (111) of Decenber 10,1948. Article 6 of the
Eur opean Convention for the Protection of Human Ri ghts and
Fundanent al Freedons which came into force on Septenber 3,
1953, and Article 14 of the International Covenant on Gvi
and Political Rights adopted by the General Assenbly
Resol uti on 2200A (XXI) of Decenber 16, 1966, which canme into
force on March 23, 1976.

Article 14 does not set out in express terns either of
the above two wel | -established rules of natural justice. The
guestion which then arises is "Wether the rules of natura
justice formpart of Article 14 and, if so, how?"

Article 14 of the Constitution provides as
foll ows:

"14. Equality before law. - The State shall not
deny to any person equality before the |law or the
equal protection of the laws within the territory
of India."

and "aud
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Article 14 thus contains an express Constitutiona

injunction against the State as defined in Article 12
prohibiting the State fromdenying to any person(1l) equality
before the law, or (2) the equal protection of the |aws.
Neither of these two concepts are new. They are based upon
simlar provisions in other Constitutions. One instance is
section 40(1) of the Constitution of Eire of 1937, which
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occurs in
Constituti
religi ous

Sect i

the Chapter entitled Fundamental Rights in that
on. The Constitution of Eire begins on a strong
note. It starts by stating

"In the nane of the Mdst Holy Trinity, from Wwom
is all authority and to Whom as our final end,
all actions both of nmen and States nust be
referred.
We, the people of Eire,

Hunbly acknow edging all our obligations to our
Divine Lord, Jesus Christ, Wo sustained our
fathers through centuries of tiral, ......

on 40(1) of that Constitution prOV|des as folloms

"All Citizens shall, as hunan persons, be held
equal before the | aw.
This shall ~not be held to nean that the State
shall not” in.its enactnents have due regard to
di f ferences of capacity, physical and noral, and
of social functions."

Anot her instance is Article 3(1) of the Constitution of the
Federal Republic of Gernmany of 1948 which states:

uAIl

persons shall~ be -equal before the law" Yet

anot her instance is section 1 of the Fourteenth Anmendnent to

t he Consti
r eads:
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Constituti
provi si ons
politica
Provi si ons
Internatio
the Uni ver
foll ows:

Artic
Speci al Co
C. J., desc
page 534):

Artic

tution of the United States  of Anmerica which

"Al'l persons born or naturalized in the United
States, and subject to the jurisdiction thereof,
are citizens of the United States and of the State
wherein they reside.  No State shall nake or
enforce any |aw which shall abridge the privileges
or immunities of citizens of the United States,
nor shall any State depriveany person of life,
liberty, or property, without due process of |aw,
nor deny to any person within its jurisdiction the
equal protection of the |laws."

on of some other countries also have simlar
but as these Constitutions have suf f er ed
vicissitudes, it is unnecessary to refer to them
simlar to Article 14 are to be found in
nal Charters and Conventions. Thus, Article 7 of
sal Declaration Human Ri ghts of 1948, provides as

"Al'l are equal before the law and are entitled
wi thout any discrimnation to equal protection of
the law ... ..

le 14 is divided into two parts. In Re The
urts Bill, 1978 [1979] 2 S.C.R 476, Chandrachud,
ribe the two parts of Article 14 as foll ows (at
"The first part of article 14, which was adopted
fromthe Irish Constitution, is a declaration of
equality of the civil rights of all persons within
the territories of India. It enshrines a basic

principle of republicanism The second part, which
is a corollary of the first and is based on the
| ast clause of the first section of the Fourteenth
Anmendnent of the American Constitution enjoins
that equal protection shall be secured to all such
persons in the enjoynment of their rights and
liberties without discrimnation of favoritism It
is a pledge of the protection of equal |aws, that
is, laws that operate alike on all persons under
i ke circunstances.”

le 14 contains a guarantee of equality before the
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law to all persons and a protection to them against
discrimnation by any law. Sub-clause (a) of clause (3) of
Article 13 defines law as fol |l ows:
“*law includes any Odinance, order, bye-Iaw,
rule, regulation, notification, custom or usage
having in the territory of India the force of
[ aw'.
What Article 14 forbids is discrimnation by law, that is,
treating persons simlarly circunmstanced differently or
treating those not simlarly circunmstanced in the sanme way
or, as has been pithily put, treating equals as unequal s and
unequal s as equal s. Article 14 prohi bits hostil e
classification by law and is directed agai nst discrimnatory
class |l egislation. The propositions deducible from decisions
of this court on this point have
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been set out in the form of thirteen propositions in the
judgrment of Chandrachud, C. J., in In Re The Special Courts
Bill, 1978. The first of these propositions which describes

the nature of the two parts of Article 14 has been extracted
earlier. W _are not concerned in these Appeals and Wit
Petitions with the other propositions set out in that
judgrment. In early days, this Court was concerned wth
discrimnatory and ‘hostile class legislation and it was to
this aspect of Article 14 that its attention was directed.
As fresh thinking began to take place on the scope an anoint
of Article 14, new dinensions to this guarantee of equality
before the law and 'of the equal protection of the |aws
emerged and were recognized by this Court. It was realized
that to treat one person differently from anot her when there
was no rational basis for doing so would be arbitrary act
thus discrinmnatory. Arbitrariness can take many forns and
shapes but whatever form or shape it takes, it is none the
| ess discrimnation. It also becanme apparent that to treat a
persons or a class of persons unfairly would be an arbitrary
act amounting to discrimnation forbidden by Article 14.
Simlarly, this Court, recognized that to treat a person in
violation of the principles of natural justice would anount
to arbitrary and discrinmnatory treatnment and woul d viol ate
the guarantee given by Article 14.

In State of Andhra Pradesh and another v. Nalla Raja
Reddy and others [1967] 3 S.CR 28, Subba Rao, CJ.,
speaking for the Court, said (at page 46):

"Official arbitrariness is more subversive of the
doctri ne of equal ity than statutory
discrimnation. In r espect of a statutory
di scrimnati on one knows where he stands, but the
wand of official arbitrariness can be waved in al
directions indiscrimnately."

Wil e considering Article 14 and Article 16, Bhagwati,
J., in E. P. Royappa v. State of Tami| Nadu and- another
[1974] 2 S.C.R 348, in a passage which has becone a classic
said (at page 386):

"Article 14 is the genus while Article 16 is a
species, Article 16 gives effect to the doctrine
of equality in all matters relating to public
enpl oyment. The basic principle which, therefore,
inforns both Articles 14 and 16 is equality and
i nhi bition against discrinmnation. Now, what 1is
the content and reach of this great equalizing
principle? It is a founding
231

faith, to wuse the words of Bose, J., 'a way of
life', and it nust not be subjected to a narrow
pedantic or |exicographic approach. W cannot
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countenance any attenpt to truncate its all-
enbraci ng scope and neaning, for to do so would be
to violate its activist nmagnitude. Equality is a
dynam ¢ concept with many aspects and di mensi ons
and it cannot be ’cribbed, cabined and confined

within traditional and doctrinaire limts. Froma
positivistic point of view, equality is qutithetic
to arbitrariness. In fact equal ity and
arbitrariness are sworn enenies; one belongs to
the rule of lawin a republic while the other, to
the whimand caprice of an absol ute nonarch. Were
an act is arbitrary it is inmplicit init that it
i s unequal both according to political |ogic and
constitutional law and is therefore violative of
Article 14, and if it effects any matter relating
to public enploynment, it is also violative of
Article 16. Article 14 and 16 strike at
arbitrariness in State action and ensure fairness
and equality of treatnent. They require that State
action nust be based on val ent rel evant principles
applicable alike  to all simlarly situate and it
nmust not be gui ded by any extraneous or |rrel evant
coordi nati ons because that would be denial of
equal ity. \Where the operative reason for State
action, as distinguished fromnotive inducing from
the antechanber of the mind, i's not legitinate and
rel evant but is extraneous and outside the area of
perm ssi bl e considerations, it would anount of
mal a fide exercise of - power and that is hit by
Articles 14 and 16.- Mala fide exercise of power
and arbitrariness are different |ethal radiations
emanating from the sane vice: in fact the latter
conprehends the forner. Both are inhibited by
Articles 14 and 16." (Enmphasi s supplied)

Bhagwati, J., reaffirmed in Mneka Gandhi’'s case what

he had
74):
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said in Royappa's case in these words (at page 673-

"Now, the question imediately arises as to what
is the requirement of Article 14 : what /is the
content and reach of the great equal i si ng
principle enunciated in this article? There can be
no doubt that it is a founding faith of the
Constitution. It is indeed the pillar on which
rests securely the foundation of our

denocratic republic. And, therefore, it must not
be subj ect ed to a narr ow, pedanti c or
| exi cographi c approach. No attempt shoul d be made
to truncate its all-enbracing scope and neaning
for, to do so would be to violate its activist
magni tude. Equality is a dynanmic concept with many
aspects and dinmensions and it cannot be inprisoned
within traditional and doctrinaire linmts. W nust
reiterate here what was pointed out by the
majority in E P.Royappa v. State of Tam| Nadu &
Anot her nanely, that 'froma positivistic point of
view, equality is antithetic to arbitrariness. In
fact equality and arbitrariness are sworn enenies;
one belongs to the rule of lawin a republic,
while the other, to the whim and caprice of an
absol ute nonarch. Were an act is arbitrary, it is
implicit in it that it is unequal both according
to political logic and constitutional law and is
there fore violative of Article.” Article 14
strikes at arbitrariness in State action and
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ensures fairness and equality of treatnment. The
principle of reasonabl eness, which legally as well

as philosophically, is a essential element of
equality or non-arbitrariness pervades Article 14
like a brooding omipresence....... ". (Emphasis
suppl i ed)

In the course of his judgnent in the sane case Bhagwati, J.,

further said (at pages 676-7):
"Now, if this be the test of applicability of the
doctrine of natural justice, there can be no
di stincti on between a quasi-judicial function and
an adm nistrative function for this purpose. The
aimof both adninistrative inquiry as well as
quasi-judicial inquiry is to arrive at a just
decision and ~if a rule of natural justice is
calculated to secure justice, or to put it
negatively, to  prevent mscarriage of justice, it
is difficult ' to see why it should be applicable to
quasi -judicial inquiry and not to admnistrative
inquiry. It must logically apply to both. On what
principle can distinction be nmade between one and
the other? Can it be said that the requirenment of

"fair play ~in action” in any the less in an
admnistrativeinquiry than in_ a quasi-judicia
one? Sonet i mes an unj ust deci si on in

adm nistrative inquiry nmay have far nore serious
consequences t han
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a decision in a quasi-judicial inquiry and hence
the rules of natural justice nust apply equally in
an administrative -inquiry which entails civi
consequences. " (Enphasis suppli ed)

In AJay Hasia etc. v. Khalid Mjib Sehravardi and
others etc. [1981] 2 S.CR 79, -the sanme |earned Judge,
speaking for the Court, said (at pages 100-101):

"The true scope and anbit of Article 14 has been
the subject matter of nunerous decisions and it is
not necessary to nake any detailed reference to
them It is sufficient to state that the content
and reach of Article 14 nust not be confused with
the doctrine of classification. Unfortunately, in
the early stages of the evolution of ~ our
constitutional |aw, Article 14 cane to be
identified with the doctrine of classification
because the view taken was that- Article forbids
di scrimnation and there woul d be no
di scrimnation where the classification making the
differentia fulfils two conditions,  nanely, (i)
that the classification is f ounded on an
intelligible differentia which di stingui shes
persons or things that are grouped together from
others left out of the group, and (ii) that
differentia has a rational relation to the object
sought to be achieved by the inmpugned |egislative
or executive action."

The principles of natural justice have thus cone to be
recogni zed as being a part of the guarantee contained in
Article 14 because of the new and dynamic interpretation
given by this Court to the concept of equality which is the
subject-matter of that Article. Shortly put, the syllogism
runs thus violation of a rule of natural justice results in
arbitrariness which is the sane as discrimnation; where
discrimnation is the result of state action, it is a
violation of Article 14: therefore, a violation of a
principle of natural justice by a State action is a
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violation of Article 14. Article 14, however, is not the
sol e repository of the principles of natural justice. Wat
it does is to guarantee that any law or State action
violating them will be struck down. The principles of
natural justice, however, apply not only to |egislation and
State action but also where any tribunal, authority or body
men, not coming within the definition
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of "State" in Article 12, is charged with the duty of
deciding a matter. In such a case, the principles of natura
justice require that it nust decide such matter fairly and
impartially.

The rule of natural justice with which we are concerned
in these Appeals and Wit Petitions, nanely, the aud
alterampartem rule, in its fullest anplitude nmeans that a
person agai nst whom-an order to his prejudice may be passed
shoul d be infornmed of the allegations and charges agai nst
him be given an opportunity of submtting his explanation
thereto, have the right to know the evidence, both oral or
docunentary, by which the natter is proposed to be decided
against him —and to inspect the docunents which are relied
upon for the purpose of being used against him to have the
wi tnesses who are to- give evidence agai nst himexamned in
his presence and have the right to cross-exam ne them and
to lead his own evidence, both oral and docunentary, in his
defence. The process of a fair hearing need not, however,
conformto the judicial process in a court of |aw, because
judicial adjudication of causes involves ‘a nunmber of
technical rules of . procedure and evidence which are
unnecessary and not required for the purpose of a fair
hearing within the neaning of audi alterampartemrule in a

quasi -judicial or admnistrative inquiry. If we |ook at
clause (2) of Article 311 in the light ~of what is stated
above, it will be apparent that clause is nerely an express
statement of the audi alteram partem rule which is

implicitly made part of the guarantee contained in Article
14 as a result of the interpretation placed upon that
Article by recent decisions of this Court. Causes (2) of
Article 311 requires that before a governnent servant is
di smissed, removed or reduced in rank, an inquiry must be
held in which he is informed of the charges against him and
given a reasonable opportunity of being heard in respect of
those charges. The nature of the hearing to be given to a
government servant under clauses (2) of Article 311 has been
el aborately set out by this Court in Khemchand s case in
the passages fromthe judgnent extracted above. Though that
case related to the original clause (2) of Article 311, the
same applies to the present clause (2) of Article 311 except
for the fact that now a governnent servant has no right to
nake any representation against the penalty proposed to be
i mposed upon himbut, as pointed out earlier, in the case of
Suresh Koshy GCeorge v. The University of Kerala and others,
such an opportunity is not the requirenment of the principles
of natural justice and as held in Associated Cenent
Conpanies Ltd. v. T. C Shrivastava and others neither the
ordinary law of the |and nor industrial |aw requires such an
opportunity to be given. The
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Opportunity of showi ng cause against the proposed penalty
was only the result of the interpretation placed by the
Judicial Committee of the Privy Council in Lall’s Case upon
section 240(3) of the Governnent of India, 1935, which was
accepted by this Court in Khem Chand’s Case. If, therefore,
an inquiry held against a governnent servant under clause
(2) of Article 311 is unfair or biased or has been conducted
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in such a manner as not to give hima fair or reasonable
opportunity to defend hinself, undoubtedly, the principles
of natural justice would be violated, but in such a case the
order of disnmissal, renpval or reduction in rank would be
held to be bad as contravening the express provisions of
clause (2) of Article 311 and there will be no scope for
havi ng recourse to Article 14 for the purpose of
invalidating it.

Though the two rules of natural justice, nanely,
nenoj udex in causa sua emaudi alterampart, have now a
definite neaning and connotation in law and their content
and inmplications are well understood and firmy established
the are none the Iless not statutory rules. Each of these
rules yields to and changes with the exigencies of different
situations. They do not apply in the sane manner to
situations which are not alike. These rules are not case in
arigid nould nor-can they be put in a legal strait-jacket.
They are not immtable but flexible. These rules can be
adapted and nodified by statutes and statutory rules and
al so by the Constitution of the Tribunal which has to decide
particular matter and rules by which such Tribunal is
governed. There is no difference in this respect between the
law in England and in India. It is unnecessary to refer to
various English decisions which have held so. It wll
suffice to reproduce what Onond, L.J., said in Norwest
Hol st Ltd. v. Secretary of State for Trade and others L.R
[1978]1 Ch.201 (at page 227):

"The House of Lords and this Court have repeatedly
enphasi sed that the ordinary principles of natura
justice nust be kept flexible and nust be adapted
to the circunstances prevailing in any particul ar
case. One of the nost inportant of these
ci rcunst ances, as has been said throughout the
argunent, is, of course, the provisions of the
statute in question: in this case sections 164 and
165 of the Conpanies Act 1948."

In India, in Suresh Koshy George v. The University of

Keral a and others this Court observed (at page 322):

236
"The question whether the requirenents of natura
justice have been nmet by the procedure adopted in
a given case nust depend to a great extent on the
facts and circunstances of the case in point, the
constitution of the Tribunal and the rules under
which it functions."

After referring to this case, in A K Kraipak and
others etc. v. Union of India and others [1970] 1 S.C R
457, Hegde, J., observed (at page 469):

"What particular rule of natural justice -should
apply to a given case nust depend to ~a /great
extent on the facts and circunmstances -of that
case, the framework of the law under which the
inquiry is held and the constitution of the
Tri bunal or body of persons appointed for  that
pur pose. Whenever a conplaint is made before a
court that sone principle of natural justice had
been contravened the court has to decide whether
the observance of that rule was necessary for a
just decision on the facts of that case."

Again in Union of India v. Col. J.N Sinha and another
[1971] 1 SS.CR 791, it was said (at page 794-5):

"As observed by this Court in Kraipak and Ors. v.
Union of India the aimof rules of natural justice
is to secure justice or to put it negatively to
prevent miscarriage of justice. These rules can
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operate only in areas not covered by any I|aw
validly nmade. |In other words they do not suppl ant

the law but supplenent it. It is true that if a
statutory provision can be read consistently with
the principles of natural justice, the courts
shoul d do so because it mnmust be presumed that the
| egi sl atures and the statutory authorities intend
to act in accordance wth the principles of
natural justice. But if on the other hand a
statutory provision either specifically or by
necessary inplication excluded the application of
any or all the principles of natural justice then
the court cannot ignore the nmndate of the
| egislature or 'the statutory authority and read
into the concerned provision the principles of
natural justice. Wether the exercise of a power
conferred shoul'd be made in accordance with any of
the principles of natural
237

justice or not depends upon the express words of
the provision conferring the power, the nature of
the power conferred, the purpose for which it is
conferred and the effect of the exercise of that
power "

In Swadeshi Cotton MIls v. Union of India [1981] 2
S.C.R 533, Chinnappa Reddy, J., in his dissenting judgnent
sunmmari zed the position in law on this point as follows (at
page 591):

"The principles of natural justice have taken deep
root in the judicial ~conscience of our people,
nurtured by Binapani, Kraipak, Mhinder Singh
GIll, Mneka Gandhi etc. ~etc. ~They are now
consi dered so fundamental as to be ’inplicit in
the concept of ordered liberty’ and, therefore,
implicit in every decision  making function, cal
it judicial, quasi judicial or admnistrative.
Where authority functions under a statute and the
statute provides for the observance of the
principles of natural justice in a  particular
manner, natural justice will _have to be observed
in that manner and in no other. No wder right
than that provided by statute can be clainmed nor
can the right be narrowed. Were the statute is
silent about the observance of the principles of
natural justice such statutory silenceis taken to
imply conpliance wth the principles of ~natura
justice. The inplication of natural justice being
presunptive it may be excluded by express words of
statute or by necessary intendnent.  \Were the
conflict is between the public interest ~and the
private interest, the presunption rust necessarily
be weak and may, therefore, be readily displaced."”
(Enphasi s supplied.)

Not only, therefore, can the principles of natura
justice be nodified but in exceptional cases they can even
be excluded. There are well-defined exceptions to the nenp
judex in causa sua rule as also to the audi alteram partem
rule. The nenmp judex in causa sua rule is subject to the
doctrine of necessity and yields to it as pointed out by
this Court in J.Mhapatra & Co. and another v. State of
Orissa and another [1985] 1 S.C R 322,334-5. So far as the
audi alteram partemrule is concerned, both in England and
inlndia, it is well established that where a right to a
prior notice and an opportunity to be heard before an order
i s passed woul d obstruct the taking of pronpt action, such a
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right can be excluded. This right can also be excluded where
the nature of the action to be taken, its object and purpose
and the scheme of the relevant statutory provisions warrant
its exclusion; nor can the audi alteram partem rule be
invoked if inporting it would have the effect of paral ysing
the adm nistrative process or where the need for pronptitude
or the urgency of taking action so demands, as pointed out
in Maneka Gandhi’'s case at page 681. If |legislation and the
necessities of a situation can exclude the principles of
natural justice including the audi alteram partemrule, a
fortiorari so can a provision or the Constitution, for a
Constitutional provision has a far greater and all -pervading
sanctity than a statutory  provision. In the present case,
clause (2) of Article 311 is expressly excluded by the
openi ng words of the second proviso and particularly its
key-words this clause shall not-apply. As pointed out above,
clause (2) of Article 311 enbodies in express words the aud

alterampartem rule. This principle of natural justice
havi ng  been expressly excl uded by a Constitutiona

provision, nanely, the second proviso to clause (2) of
Article 311, there is no scope for reintroducing it by a
si de-door to provide once again the sane inquiry which the
Constitutional provi'sion has expressly " prohibited. Were a
clause of the second proviso is applied on an extraneous
ground or a ground 'having no relation to the situation
envi saged in that clause, the action in-so applying it would
be mala fide, and, ‘therefore, void.  In such a case the
invalidating factor may be referable to Article 14. This is,
however, the only scope which Article 14 can have in
relation to the second proviso. but to hold that once the
second proviso is properly applied and clause (2) of Article
311 excluded, Article 14 will step in to take the place of
clause (2) would be to nullify the effect of the opening
words of the second proviso and thus frustrate the intention
of the makers of the Constitution. The second proviso is
based on public policy and is  in public interest and for
public good and the Constitution - nmakers who inserted it in
Article 311(2) were the best persons to deci de whether such
an excl usi onary provision should be there and the situations
in which this provision should apply.

In this connection, it nust be renmenbered that a
government servant is not wholly without any opportunity.
Rul es nmade under the proviso to Article 309 or under Acts
referable to that Article generally provide for a right of
appeal except in those cases where the order of dism ssal
renoval or reduction in rank is passed by the President or
the Governor of a State because they being the highest
Constitutional functionaries, there can be no
239
hi gher authority to which an appeal <can lie froman order
passed by one of them Thus, where the second proviso
applies, though there is no prior opportunity to a
government servant to defend hinself against the charges
made against him he has the opportunity to show in _an
appeal filed by him that the charges nmade against himare
not true. This would be a sufficient conpliance wth the
requi rements of natural justice. In Maneka Gandhi’s case and
in Liberty Gl MIls and others v. Union of India and others
[1984] 3 S.C. C 465 the right to make a representation
after an action was taken was held to be a sufficient
renedy, and an appeal is a much wider and nore effective
remedy than a right of naking a representation

In support of the contention that even though the
second proviso to Article 311(2) excludes any right of
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hearing, such a right is none the less available under
Article 14, reliance was placed on behalf of the governnent
servants upon the case of Rustom Cavasjee Cooper v. Union of
India [1970] 3 S.C.R 530. In our opinion, this reliance is
m spl aced. One of the questions which arose in that case was
the correctness of the mmjority viewin A K CGopalan v. The
State of Madras [1950] S.C.R 88. In Gopalan’s case it was
held by the najority that the |aw of preventive detention
did not have to satisfy the conbined test of Articles 19 and
21. According to the mmjority view, it was the form of the
State action which would determne which Article in the
Chapter on fundanental Rights would be attracted, and that
in respect of preventive detention Article 21 protected
substantive rights by requiring a procedure and Article 22
laid down the mnminimum rules of procedure which even
Parliament coul d not abrogate or overl ook. Fazal Ali, J., in
his dissenting judgnent, however, took the view that
preventive detention was a direct violation of a sub-clause
(d) of clause (1) of Article 19, even if a narrow
construction were to be placed upon that sub-clause, and a
law rel ating to preventive detention was, therefore. subject

to such linmted judicial review as was permitted by cl ause
(5) of Article 19. In R Cooper’s case the mgjority viewin
Copal an’s case was overruled. |In Sanmbbu Nath Sarkar v. The

State of West Bengal & Os. [1974] 1 S.CR 1, after
referring to both these cases, this Court observed (at page
24)
"In R C Cooper v. Union of India the aforesaid
prem se of the majority in Copal an was di sapproved
and therefore it no longer holds the field. Though
Cooper’s case dealt with the inter-relationship of
Article 19 and Article 31, the basic approach to
construing the
240
fundanental rights —guaranteed in the different
provisions of the Constitution adopted in this
case held the major premise of the mgjority in
Copal an to be incorrect."

I n Hardhan Saha and anot her v. The State of Wst Benga
and others [1975] 1 S.C.R 832, this Court held that a | aw
whi ch provided for preventive detention was to be tested
with regard to its reasonableness with reference to Article
19. This view was reaffirmed in Khudiram Das v. The State of
West Bengal and Others [1975] 2 S.CR 832. Al these
deci sions were again exam ned in Maneka Gandhi’s Case. In
that case, an order wunder clause (c) of sub-section (3) of
section 10 of the Passports Act, 1967, inpounding the
petitioner’s passport was inpugned inter alia on the ground
that it violated the petitioner’s Fundanmental ' Ri ght under
sub-clauses (a) and (g) of clause (1) of Article 19 and
Article 21 and also under Article 14 because it was nade in
violation of the principles of natural justice inasnuch as
the petitioner had not been heard before these inpugned
order was passed. After referring to various cases Beg,
C.J., said (at page 648)

"Articles dealing with different f undanent a
rights contained in Part |11 of the Constitution
do not represent entirely separate streans of
rights which do not mingle at many points. They
are all parts of an integrated scheme in the
Constitution. Their waters must mix to constitute
that grand fl ow of uninpeded and inpartial Justice
(social, economic and political), Freedom (not
only of thought, expression, belief, faith and
wor shi p, but al so of associ ati on, novenent,
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vocation or occupation as well as of acquisition
and possession of reasonabl e property), of
Equality (of status and of opportunity, which
i mply absence of unr easonabl e or unfair

di scrimnation between individuals, groups and
cl asses), and of Fraternity(assuring dignity of
the individual and the unity of the nation), which
our Constitution visualises. Isolation of various
aspects of human freedom for purposes of their
protection, is neither realistic nor beneficia
but would defeat the very objects of such
protection.”
The question in Gopal an’s case and Cooper’s case was whet her
particular Articles guaranting certain Fundanental Rights
241
operated exclusively without having any inter-relation with
any other Article in the Chapter on Fundanental Rights. This
is not ~the question before us.  Neither Article 19 or 21
excludes the -operation of the other Articles in Part 111l of
the Constitution. Where however, an Article in the
Constitution expressly excludes the  application of certain
Fundamental Rights, the viewtaken in Cooper’s case and the
ot her cases which followed it, nanely, that the Articles in
the Chapter on Fundanental Rights do not operate in
i sol ati on, cannot /apply. Article 13 invalidates any |aw
whi ch viol ates any of the Fundanmental Rights. Article 31A(1)
provi des that "Notwi thstandi ng anything contained in article
13, no law providing for ..... shall be deened to be void on
the ground that it  is inconsistent wth, or takes away or
abridges any of the rights conferred by article 14 and
article 19". Under Article 31B, none ~of the ‘Acts and
Regul ations specified in the Ni nth- schedul e to the
Constitution nor any of the provisions thereof are to be
deened to be void on the ground that such Act, Regul ation or
provision is inconsistent with or takes away or abridges any
of the rights conferred by any provisions of Part |II11I.

Article 31C provides t hat "Not wi t hst andi ng anyt hi ng
contained in Article 13, no law giving effect to the policy
of the State towards securing . ... shall be deened to be

void on the ground that it is inconsistent wth, or takes
away or abridges any of the rights conferred by article 14

or article 19 . . . ". Gan it then be contended in face of
these express provisions in the Constitution that none the
less Article 14 will apply to the provisions of a law

specified in Article 31A(1) or 31B or 31C? Cause(2) of
Article 311 is an express statement of what the right of a
fair hearing guaranteed by Article 14 woul d require and by
the opening words of the second proviso to that clause that
right is expressly taken away, and R C. Cooper’s case cannot
be invoked to reintroduce that right on the ground that it
flows by inplication from Article 14. If the contention of
the petitioner that in all cases there nmust be a right of
hearing before an order is made to a person’s prejudice were
correct, the result would be startling and anonal ous. For
instance inspite of Article 21 & 22 no person can be taken
in preventive detention unless he has been first given an
opportunity of showi ng cause against the proposed action
Results such as these woul d nake a nockery of the provisions
of the Constitution.

The majority viewin Copalan’s case was buried in
K. C. Cooper’s case; its burial service was read in Sanbhu
Nath Sarkar v. The State of West Bengal and ot hers, Hardhan
Saha and anot her v.
242
The State of West Bengal and others and Khudiram Das v. The




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 80 of 122

State of West Bengal & OQthers. and its funeral oration was
delivered in Maneka Gandhi’'s case. Let us hope and pray that
the ghost of that majority view does not at sonme future tine
rise from its grave and stand, clanking its chains, seeking
to block the onward march of our country to progress,
prosperity and the establishment of a Welfare State. But
none the | ess what was buried was the theory of
excl usi veness of each Fundanental Ri ght operating separately
and wi thout having any inter-relation with other Fundamenta

Ri ghts. The decisions in R C Cooper’s case and the other
cases which followed it, however, will not apply where a
Fundanental Rights (including the audi alterampartemrule
conprehended within the guarantee of Article 14) is
expressly excluded by the Constitution itself. Here, we nust
not forget the warning given by Megarry, J.,in Houslow
London Borough Council v. Tickenhan Garden Devel opnents Ltd.
that the principles of “natural justice nust be confined
within their proper limts and not allowed to run wild. The
concept of natural justice is a nagnificent thoroughbred on
which thi's ~nation gallops forwards towards its proclainmed
and let us pray its destines -goal  of "JUSTICE, social

economi c and political.” Thi's thoroughbred must not be
allowed to turn intoa wld and unruly horse, careering off
where it lists, unsaddling its rider, ~and bursting into
fields where the sign "no pasaran" is put up.

Service Rules and the Second Proviso - Challappan's
Case

Rul es made under the proviso to Article 309 or under
Acts referable to that Article very often reproduced in
whole or in part the provisions of the second proviso to
Article 311(2) either in the sane or substantially the sane
| anguage or with certain variations. ~Such “variations at
times confer or have been interpreted to confer an
opportunity of hearing to a governnent  servant which is
excluded by the second proviso. Three such rules are
involved in the matters before us, nanely, Rule 14 of the
Rai | way Servants (Di scipline. and Appeal) Rules, 1968
(hereinafter referred to in short as the "Railway Servants

Rules ), Rule 19 of t he Centr al G vil Servi ces
(dassification, Cont r ol and Appeal ) Rul es, 1965
(hereinafter referred to in short as the "Cvil~ Services

Rul es") and Rule 37 of the Central Industrial Security Force
Rul es, 1969 (hereinafter referred to in short as "the Cl SF
Rules"). It was subnmtted on behalf of the governnent
servants that though an Act or rule restricting or taking
away any safe guard provided by clauses (1) and  (2) of
Article 311 would be void, different considerations would
apply when such an Act or rule liberalizes the exclusionary
ef fect of the second proviso.
243

It is not possible to accept this submssion. The
opening words of Article 309 nake that Article expressly
"Subject to the provisions of this Constitution". Rules made
under the proviso to Article 309 or under Acts referable to
that Article nmust, therefore, be nmde subject to the
provisions of the Constitution if they are to be valid.
Article 310(1) which enbodies the pleasure doctrineis a
provision contained in the Constitution. Therefore, rules
made wunder the proviso to Article 309 or under Acts
referable to that Article are subject to Article 310(1) By
the opening words of Article 310(1) the pleasure doctrine
contai ned therein operates "Except as expressly provided by
this Constitution". Article 311 is an express provision of
the Constitution. Therefore, rules nmade under the proviso to
Article 309 or under Acts referable to Article 309 woul d be
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subject both to Article 310(1) and Article 311. This
position was pointed out by Subba Rao, J., as he then was,
in his separate but concurring judgnment in Mti Ram Deka's
case at page 734, nanely, that rules under Article 309 are
subject to the pleasure doctrine and the pleasure doctrine
isitself subject to the two limtations inposed thereon by
Article 311. Thus, as pointed out in that case, any rule
whi ch contravenes «clause (1) or clause (2) of Article 311
woul d be invalid. Where, however the second proviso appli es,
the only restriction upon the exercise of the pleasure of
the President or the Governor of a State is the one
contained in clause(l) of Article 311. For an Act or a rule
to provide that in a case where the second proviso applies
any of the safeguards excluded by that proviso wll be
available to a Government servant would anobunt to such Act
or rule inpinging upon the pleasure of the President or
Covernor, as the case may be,~ and would be void as being
unconstitutional: It s, however, a well-settled rule of
construction of statutes that where two interpretations are
possi bl e, one of which woul d preserve and save the
constitutionality of the particular statutory provision
while the other would render it unconstitutional and void,
the one which saves -and preserves its constitutionality
shoul d be adopt ed and the ot her rej ected. Such
constitutionality can “be preserved by interpreting that
statutory provision /as directory and not mandatory. It is
equally well-settled that where a statutory provision is
directory, the courts cannot interfere to conpel the
performance or punish breach of the duty created by such
provision and disobedience of ~such provision would not
entail any invalidity - see Craies on Statute Law, Seventh
Edition, at page 229. In such a case breach of such
statutory provisions would not furnish any cause of action
or ground of challenge to a government servant for at the
very threshold, such cause of action or ground of challenge
woul d be barred by the second proviso to Article 311(2).
244

On behalf of the governnent servants support for the
above contention raised by themwas sought to be derived
from Chal | appan’s case. Bearing in mind what has been stated
above, we wll, therefore, now examne Challapan’'s case.
Bef ore, however, we conme to that case it would be conveni ent
to refer to the observations in M Gopala Krishna Naidu's
case, because it was by reason of the conflict between those
observations and what was held in Challappan’s case that
these mtters have all some to be decided by this
Constitution Bench. M Gopala Krishna Naidu' s case was not
directly a case under the second proviso to Article 311(2).
In that case the appellant, who was an overseer in the
Public Wrks Departnent of the Central Provinces and Berar
Covernment, was suspended from service in 1947 and
prosecuted under section 161 of the Indian Penal | Code.
Utimately, on orders from the Hi gh Court, the prosecution
was dropped. The appellant was also exonerated in_a
departrmental inquiry held against him Thereafter the
CGovernment by an order held that the charges against the
Appel | ant had not been proved beyond reasonable doubt and
t he suspension of the appellant and the departnmental inquiry
"were not wholly unjustified'. It accordingly directed that
the appellant should be reinstated in service with effect
fromthe date of the said order and retired fromthat date,
he having already attained the age of superannuation, and
that the entire period of absence from duty should be
treated as period spent on duty wunder rule 54(5) of the
Fundanental Rules for purposes of pension only, but that he
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shoul d not

be allowed any pay beyond what he had actually

received or what was allowed to himby way of subsistence
al  owance during the period of suspension. The appellant’s
wit petition was dismissed by the High Court. In appeal a
three Judge Bench of this Court allowed the appeal. The

court

hel d that rule 54 of the Fundanent al Rul es

contenplated a duty to act in accordance with the basic

concept

of justice and fair play, and the authority,

therefore had to afford a reasonable opportunity to the
appel l ant to show cause why clauses (3) and (5) of rule 54

shoul d not
order was

be applied and at this not having been done, the
invalid. Wile discussing the scope of rule 54 of

the Fundanmental Rules the Court observed as follows (at

page,

245

358- 59)

"It is true that the order under F.R54 is in a
sense a consequential order in that it would be
passed after _—an order of reinstatenent is made.
But the fact that it iis a consequential order does
not -determ ne the question whether the governnent
servant has to be

given an opportunity to show cause or not. It is
also true that in a case where reinstatement is

or der ed after a depart ment al inquiry the
government servant would ordinarily have had an
opportunity to show cause. I'n such a case, the

authority no doubt would ~have before him the
entire record including the explanation given by
the government servant from which all the facts
and circunstances of the case would be before the
authority and  fromwhich he can formthe opinion
as to whether he has been fully exonerated or not
and in case of suspension whether such suspension
was wholly unjustified or not: In such a case the
order passed wunder a rule such as the present
Fundanental Rule m ght -~ be sai d to be a
consequential order following a departnenta

inquiry. But there are three classes of cases as
laid down by the provisoin Article 311 where a
departrmental inquiry would not be held, viz., (a)
where a person is dism ssed, renoved or reduced in
rank on the ground of conduct which has led to his
conviction on a crimnal charge; (b) where the
authority enmpowered to dismiss or renove a person
or to reduce himin rank is satisfied for reasons
to be recorded in witing that it is not
reasonably practicable to hold such an inquiry and
(c) where the President or the GCovernor as. the
case may be is satisfied that in the interest of
security of the State it is not expedient to hold
such inquiry. Since there would be no inquiry in
these classes of cases the authority would not
have before himany explanation by the governnent
servant. The authority in such cases would have to
consider and pass the order nerely on such facts
whi ch m ght be placed before himby the depart nent
concerned. The order in such a case wuld be ex
parte without the authority having the other side
of the picture. In such cases the order that such
authority would pass would not be a consequentia

order as where a departnental inquiry has been
hel d. Therefore, an order passed under Fundanenta

Rul e 45 is not always a consequential order nor is
such order a continuation of the departnmental
proceedi ng taken agai nst the enpl oyee."
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Chal | apan’ s case decided three appeal s agai nst a commobn
judgrment of the High Court of Rajasthan allowing the wit
petitions filed by three railway servants. Chall appan, the
r espondent
246
in one of these appeals, was a railway-pointsman. He was
arrested at A avakkot Rail way Station platform for
di sorderly, drunken and indecent behavi our and was
prosecuted and convicted under section 51(a) of the Kerala
Police Act. Instead of sentencing him the sub-nagistrate,
Pal ghat, released himon probation under section of the
Probation of O fenders Act, 1958. Thereafter he was renpved
from service by the di sciplinary authority of the
Depart nent, without holding any inquiry, on the basis of his
conviction in the said  crininal case. The order of renova
fromservice was made under clause (i) of rule 14 of the
Rai | way Servants Rules. The Kerala H gh Court held that as
no penalty was inposed wupon him clause (i) of rule 14 did
not interns apply, and allowed his wit petition. So far as
the other. two railway enployees were concerned, one was
convi cted under section 3 of the Raillway Property (Unlawfu
Possessi on) Act, 1966, and the other wunder section 420 of
the Indian Penal Code. Both of them were released on
probation and were simlarly renoved fromrailway service

The Railway Servants Rules have been made by the
President in exercise of the powers conferred by the proviso
to Article 309. Rule 6 specifies the penalties which can be
i mposed upon a railway servant. These penalties are divided
into mnor penalties and major penalties. Mjor penalties
i ncl ude renoval from service which is  not to be a
di squalification for future enploynent under the Governnent
or railway admnistration and dismssal from service which
is ordinarily to be a disqualification for future enpl oynent
under the Government or railway adm nistration. Under sub-
rule (1) of Rule 7, the President may inpose any of the
penalties specified in Rule 6 on -any railway servant. Sub
rule (2) of Rule 7 states that without prejudice to the
provi sions of sub-rule (1), any of the penalties specified
in Rule 6 may be inposed on a railway servant by the

authorities specified in Schedules, I, Il and Ill- to the
Rai |l way Servants Rules. Rules 9 and 10 prescribe a detailed
procedure for imposing mgjor penalties while Rule 11

prescribes the procedure for inposing mnor penalties.
Oiginally, sub-rule (5) of Rule 10 required that a notice
be given to a railway servant inform ng himof the penalty
proposed to be inposed upon him and giving  him an
opportunity of making a representation on. the proposed
penalty on the basis of the evidence adduced | during the
inquiry held under Rule 9. The whole of that sub-rule was
substituted by the Railway Servants (D scipline and Appeal)
(Third Amendnent) Rules, 1978, to bring sub-rule- (5) in
conformity with clause (2) of Article 311 as anended by the
Constitution (Forty-second Amendnent) Act, 1976. It may be
mentioned that on the respective dates of the orders
247
i mpugned in Challappan’s case the original sub-rule (5) of
Rule 10 fornmed part of the Railway Servants Rul es and cl ause
(2) of Article 311 in force was that clause as anended by
the Constitution (Fifteenth Anendnent) Act, 1963. This
However, does not make any difference to the point which
falls to be deci ded.

Rule 14 of the Railway Servants Rul es provides as

follows :

"14. Special procedure in certain cases.

Not wi t hst andi ng anything contained in rules 9 to
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13 :
(i) where any penalty is inposed on a railway
servant on the ground of conduct which has led to
his conviction on a crimnal charge; or
(ii) wher e t he di sci plinary aut hority is
satisfied, for reasons to be recorded by it in
witing, that it is not reasonably practicable to
hold an inquiry in the manner provided in these
rules ; or
(iii) where the President is satisfied that in the
interest of the security of the State, it is not
expedient to hold an inquiry in the nanner
provided in these rules ;
the disciplinary authority may consider the circunstances of
the case and nake such orders thereon as it deens fit;
Provided that the Commission shall be consulted,
where such consultation is necessary, before any
orders are made in any case under this rule."
Clause (b) of Rule 2 of the Railway Servants Rul es defines
the word " "Conm ssion" as neaning the "Union Public Service
Commi ssi on. "

Rule 17 of the Railway Servants Rules sets out the
orders agai nst which no appeal lies. Under that rule, no
appeal inter alia ‘lies against any order made by the
President. Under Rule 18, subject to the provisions of Rule
17, an appeal inter alia |ies against an order inposing any
of the penalties specified in Rule 6, whether made by the
di sciplinary authority or by any appellate or review ng
authority. Rule 20 prescribes a period of limtation
248
for filing an appeal. The appellate authority - is, however,
conferred the power to condone the delay in filing the
appeal if it is satisfied that the appell ant had sufficient
cause for not preferring the appeal. Rule 22 (2) provides as
follows :

"(2) In the case of an -appeal against an order

i nposing any of the penalties specified in Rule 6

or enhancing any penalty inposed under  the said

rule, the appellate authority shall consider

(a) whether the procedure | aid down-in these rules

has been conplied with, and if not, whether such

non-conpliance has resulted in the violation of

any provisions of the Constitution of India or in

the failure of justice;

(b) whether the findings of +the disciplinary

authority are warranted by the evidence on the

record; and

(c) whether the penalty or the enhanced penalty

i nposed is adequate, inadequate or severe;/ and

pass orders

(i) confirm ng, enhancing, reducing or- setting

asi de the penalty: or

(ii) remtting the case to the authority 'which

i nposed or enhanced the penalty or to any other

authority with such directions as it my deemfit

in the circunstances of the case

X X X X X X X"
Rule 25 confers power wupon (i) the President, (ii) Railway
Board, (iii) the General Manager of a Zonal Railway or an
authority of that status in any other Railway Unit or
Adm nistration in the case of a railway servant serving
under him or its control, (iv) the appellate authority not
below the rank of a Deputy Head of Departnent or a
Di vi si onal Railway Manager in cases where no appeal has been
preferred, or (v) any other authority not bel ow the rank of
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a Deputy Head of Departnent or a Divisional Railway Manager
in the case of a railway servant serving under its control
at anytinme, either on his or its own notion or otherwise, to
call for records of any inquiry and revise any order made
under the Railway Servants Rules. Cause (c) of the first
proviso to Rule 25(1) inter alia provides as follows :-
249
"Provi ded that -
X X X X X X
(c) subject to the provisions of Rule 14, the
revising authority shall -
X X X X X X X
(ii) where aninquiry in the manner laid down in
Rule 9 has not already been held in the case,
itself hold such inquiry or direct that such
i nquiry be held-in accordance with the provisions
of Rule 9 and” there- after on a consideration of
the proceedings of such inquiry, pass such orders
as it may deemfit."

The 'second proviso to Rule 25(1) provides for a period
of limtation for initiating any revisional proceedi ngs by
an appellate authority other than the President or a
revising authority nentioned in item(v) xxxxx in that |ist
of authorities set out above. In the case of other
authorities, the power of revisionis not subject to any
time-limt. Rule 25-A confers power upon the President at
any time either on his own notion or otherw se to review any
order passed wunder the Railway Servants Rul es when any new
material or evidence which could not be produced or was not
available at the tine of passing the order under review and
which has the effect of changing the nature of the case has
cone or has been brought to his notice. Rules 25 and 25-A
were substituted by the Railway Servants - (Discipline and
Appeal ) (First Amendnent) Rules, 1983, for the original Rule
25 which provided for a view in somewhat simlar ternms as
the present Rule 25.

In Challappan’s case the Kerala H gh Court allowed the
wit petitions filed before it solely on the ground that the
orders of the Magistrate releasing the concerned railway
servants on probation did not amount to -inposition of
penalty as contenplated by Rule 14 of the Railway Servants
Rul es. Reversing that view this Court held that the word
"penalty” in clause (i) of Rule 14 of the Railway Servants
Rul es does not refer to a sentence awarded by the Court to
the accused on his conviction but it nmerely indicates the
nature of the penalty inmpossible by the disciplinary
authority if the delinquent enployee has been found guilty
of conduct which has led to his conviction on a crimna
charge. The Court observed (at pages 789-790)

250
"The view of the Kerala H gh Court, therefore,
that as the Magistrate released the delinquent
enpl oyee on probation no penalty was inposed as
contemplated by rule 15 (i) of the Rules of 1968
does not appear to us to be legally correct and
nmust be overruled. Nevertheless we would uphold
the order of the Kerala High Court, on the ground,
that the last part of rule 14 of the rules of 1968
whi ch requires t he consi derati on of t he
ci rcunst ances not havi ng been conplied with by the
di sciplinary authority, the order of renoval from
service of the delinquent enployee was rightly
guashed. "

The Court pointed out that clause (i) of Rule 14 nerely

sought to incorporate the principle enmbodied in clause (a)
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of the second proviso. The Court in the course of its
j udgrment reproduced the provisions of clause (2) of Article
311 alongwith clause (a) to the proviso thereto, at that
time clause (2) of Article 311 in force being that clause as
amended by the Constitution (Fifteenth Amendment) Act, 1963,
that is, clause (2) prior to its amendnent by the
Constitution (Forty-second Anendnent) Act, 1976, and the
proviso thereto being the same as the second proviso to
clause (2) as anmended by the Constitution (Forty-second
Anmendnent) Act. The Court then pointed out that there were
three stages in a departmental inquiry under Article 311(2)
the third being the stage before actually inposing the
penalty in which final 'notice to the delinquent enployee
should be given to show cause why the penalty proposed
against him be not inposedon him It then stated that
clause (a) of the proviso (now the second proviso) Article
311(2), however, conpletely dispensed wth all the three
stages of = a departnmental inquiry when an enployee was
convicted on a crimnal charge because the enpl oyee al ready
had in the crimnal trial a full and conplete opportunity to
contest the allegations against himand to nake out his
defence. The Court pointed out that clause (a) of the
proviso (now the second proviso) is merely an enabling
provi sion and does not enjoin or confer a mandatory duty on
the disciplinary authority to pass an order of disnissal
renoval or reduction in rank the nonment and enployee is
convi cted. The Court then considered the extent and anbit of
the |ast part of Rule 14, nanely, the phrase "the
di sciplinary authority may consider the circunstances of the
case and make such worders there on as it deens fit" and
stated its conclusions as follows (at pages 795-97)
251
"The word ‘ consi der’ has been used in
contradiction to the word ‘determine’ . The rule-
maki ng authority del'i berately used the word
‘consider’ and not ‘determne’ because the word
‘determine’ has a nuch wder scope. The word
‘consider’ merely connotes that there should be
active application of the mnd by the disciplinary
aut hority after consi deri ng t he entire
circunst ances of the case in order to -decide the
nature and extent of the penalty to be inposed on
the delinquent enployee on his conviction on a
crimnal charge. This nmatter can be objectively
determined only if the delinquent enployee is
heard and is given a chance to satisfy the
authority regarding the final orders that may be
passed by the said authority. In other words, the
term ‘consider’ postul ates consideration of/ al
the aspects, the pros and cons of the matter after
hearing the aggrieved person. Such an- inquiry
woul d be a summary inquiry to be held by the
di sci plinary aut hority after heari ng t he
del i nquent enployee. It is not at all necessary
for the disciplinary authority to order a fresh
departrental inquiry which is dispensed with under
rule 14 of the Rules of 1968 which incorporates
the principle contained in Article 311(2) proviso
(a). This provision confers power on t he
di sciplinary authority to decide whether in the
facts and circunstances of a particular case what
penalty, if at all should be inposed on the
del i nquent enpl oyee. It is obvious that in
considering this matter the disciplinary authority
will have to take into account the entire conduct
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252

of the delinquent enployee, the gravity of the
m sconduct conmitted by him the inmpact which his
m sconduct is to have on the administration and
ot her extenuating circunstances or redeemnming the
features if any present in the case and so on and
so forth. It may be that the conviction of an
accused may be for a trivial offence as in the
case of the respondent T.R Challappan in Gvi
Appeal No. 1664 of 1974 where a stern warning or a
fine would have been sufficient to neet the
exigencies of service. It is possible that the
del i nquent enployee may be found guilty of sone
technical offence, for instance, violation of the
transport rules or the rules wunder the Mtor
Vehi cl es Act and so on, where no mmjor penalty nay
be attracted. It is difficult to lay down any hard
and fast rules as to

the factors which the disciplinary authority woul d
have to consider, but 1 have nentioned sone of
these factors by way of instances which are nerely
illustrative and not exhaustive. In other words,
the position is that the conviction of the
del i nquent” enployee would be " taken as sufficient
proof of / m sconduct and then the authority wll
have to enbark upon a sunmary inquiry as to the
nature and extent of the penalty to be inposed on
the delinguent enployee and in the course of the
inquiry if the authority is of the opinion that
the offence is too trivial or of a technica
nature it may refuse to i mpose any penalty inspite
of the conviction. This Jis a very salutary
provi si on which has been enshrined in these Rul es
and one of the purposes for conferring this power
is that in cases where the disciplinary authority
is satisfied that the delinquent enployee is a
yout hful of fender who i's not convicted of any
serious offence and shows poignant penitence or
real repentance he nmay be dealt with as lightly as
possi ble. This appears to us to be the scope and
ambit of this provision. W rnmust, however, hasten
to add that we should not be understood as | aying
down that the last part of rule 14 of the Rules of
1968 contains a licence to enpl oyees convicted of
serious offences to insist on reinstatenent. The
statutory provision referred to above nerely
inmports a rule of natural justice in~ enjoining
that before taking final action in the matter the
del i nquent enpl oyee should be heard and the
circunstances of the case nmay be objectively
considered. This is in keeping with the sense of
justice and fair-play. The disciplinary authority
has the undoubted power after hearing t he
del i nquent enpl oyee and consi deri ng the
circunstances of the case to inflict any major
penalty on the deinquent enployee w thout any
further departmental inquiry if the authority is
of the opinion that the enployee has been guilty
of a serious offence involving noral turpitude
and, therefore, it is not desirable or conducive
in the interests of adnministration to retain such
a person in service

M. S.N Prasad appearing for the appellants
submitted that it nay not be necessary for the
di sciplinary authority to hear the accused and
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consider the matter where no provision like rule
14 exists, because in

253
such cases the CGovernnent can, in the exercise of
its executive powers, dismss, renmove or reduce in
rank any enployee who has been convicted of a
crimnal charge by force of proviso (a) to Article
311(2) of the Constitution. In other words, the
argunent was that to cases where proviso (a) to
Article 311(2) applies a departnental inquiry is
conpletely dispensed with and the disciplinary
authority can on the doctrine of pl easure
term nate the services of the del i nquent
enpl oyee. W& however, refrain from expressi on any
opi nion on this aspect of the matter because the
cases of all the three respondents before us are
cases which clearly fall wthin rule 14 of the
rul es of 1968 where they have been renmpved from
service without conplying with the last part of
rule 14 of the Rules of 1968 as indicated above.
In_-none of the cases has the disciplinary
authority either considered the circunstances or
heard the delinquent enployees on the limted
point as to the nature and extent of the penalty
to be inposed if at all. On the other hand in al
these cases the disciplinary aut hority has
proceeded to pass the order of renoval from
service 'straightaway on the basi s of t he
conviction of the delinquent enployees by the
crimnal courts." (Enphasis supplied)

So far as Challappan's Case is concerned, it is not
possible to find any fault either with the view that neither
clause (a) of the second proviso to Article 311(2) nor
clause (i) of Rule 14 of the Railway Servants Rules is
mandatory or with the considerations which have been set out
in the judgnent as being the considerations to be taken into
account by the disciplinary authority before inposing a
penalty upon a delinquent governnent servant. \Were a
situation envisaged in one of the three clauses of the
second proviso to Article 311(2) or of an anal ogous service
rule arises, it is not mandatory that the nmjor penalty of
di sm ssal, renoval or reduction in rank should be inposed
upon t he concerned government servant. The penalty which can
be i mposed may be sonme other nmjor penalty or even a minor
penal ty depending wupon the facts and circunstances of the
case. In order to arrive at a decision as to which penalty

shoul d be inposed, the disciplinary authority will have to
take into consideration the various factors set out in
Chal | appan’s case. It is, however, not possible to  agree

wi th approach adopted in Challappan’s case in considering
Rule 14 of the Railway Servants Rules in isolation

254

and apart fromthe second proviso to Article 311(2), nor
with the interpretation placed by it wupon the word
"consider" in the last part of Rule 14. Neither Rule 14 of
the Railways Servants Rules nor a simlar rule in other
service rules can be | ooked at apart fromthe second proviso
to Article 311(2). The authority of a particular officer to
act as a disciplinary authority and to inpose an penalty
upon a governnment servant is derived fromrules made under
the proviso to Article 309 or under an Act referable to that
Article. As pointed out earlier, these rules cannot inpinge
upon the pleasure of the President or the Governor of a
State, as the case mmy be, because they are subject to
Article 310(1). Equally, they cannot restrict the safeguards
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provided by «clauses (1) and (2) of Article 311 as such a
restriction would be in violation of the provisions of those
clauses. In the sane way, they cannot restrict the
excl usionary inpact of the second proviso to Article 311 (2)
because that would be to inpose a restriction upon the
exerci se of pleasure under Article 310(1) which has becomne
free of the restrictions placed upon it by clause (2) of
Article 311 by reason of the operation of the second proviso
to that clause. The only cases in which a governnent servant
can be dismssed, renoved or reduced in rank by way of
puni shment  wi t hout holding an inquiry contenplated by
clause(2) of Article 311 are the three cases nentioned in
the second proviso to that clause. A rule which provides for
any other case in which any of these three penalties can be
i nposed woul d be wunconstitutional. Service rules may
reproduce the provisions of the second proviso authorizing
the disciplinary authority to dispense wth the inquiry
contenmpl ated by clause (2) of Article 311 in the three cases
nmentioned in the second proviso to that clause or any one or
nore of . them Such a rule, however, cannot be valid and
constitutional-w thout reference to  the second proviso to
Article 311(2) and cannot be read apart fromit. Thus, while
the source of authority of a particular officer to act as a
di sciplinary authority and to dispense with the inquiry is
derived from the service rules, the source of his power to
di spense with the inquiry is derived fromthe second proviso
to Article 311 (2) and not fromany service rules. There is
a well-established di stinction between the source of
authority to exercise a power and the source of such power.
The Court in Challappan’s case was, therefore, in error in
interpreting Rule 14 of the Railway Servants Rules by itself
and not in conjunction with the second proviso (at that tine
the only proviso) to Article 311(2). It appears ‘that in
Chal | appan’s case the Court felt that “the addition of the
words "the di sciplinary authority may consi der t he
ci rcunmst ances of the case and nake such orders
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thereon as it deens fit" warranted an interpretation of Rule
14 different fromthat to be placed upon the second proviso.
This is also not correct. It is true that the second proviso
does not contain these words but fromthis it ~does not
follow that when acting under the second proviso, the
di sciplinary authority should not consider the facts and
circunstances of the case or nake an order not warranted by
them It is also not possible to accept the interpretation
placed wupon the word "consider" in Challappan’ s case.
According to the view taken in that case, a consideration of
the circunmstances of the case cannot be unilateral but nust
be after hearing the delinquent governnent servant. |f such
were the correct neaning of the word "consider", it would
render this part of Rule 14 unconstitutional as restricting
the full exclusionary operation of the second proviso. The
word "consider", however, does not bear the meaning pl aced
upon it in Challappan’s case. The word "consider” is used in
Rule 14 as a transitive verb. The nmeaning of the word
“consider" as so used is given in the Oxford English
Dictionary as "To contenplate nentally, fix the mnd upon

to think over, neditate or reflect on, bestow attentive
t hought upon, given heed to, take note of." The relevant
definition of the word "consider"” given in Wbster’'s Third
New International Dictionary is "to reflect on: think about
with a degree of care of caution". Below this definition are
given the synonyns of the word "consider", these synonyns
being "contenplate, study, weigh, revolve, excogitate".
VWil e explaining the exact different shades of neaning in
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this group of words, Webster’s Dictionary proceeds to state
as under with respect to the word "consider".
"CONSI DER often indicates little nore than think
about. It may occasionally suggest somewhat nore
conscious direction of thought, sonmewhat greater
dept h and scope, and somewhat greater
pur posef ul ness. "
It is thus obvious that the word "consider"” in its ordinary
and natural sense is not capable of the neaning assigned to
it in Challappan’'s case. The consideration under Rule 14 of
what penalty should be inposed upon a delinquent railway
servant nust, therefore, be ex parte and where the
di sciplinary authority comes to the conclusion that the
penalty which the facts and circunstances of the case
warrant is either of _dismissal or renpval or reduction in
rank, no opportunity of showi ng cause agai nst such penalty
proposed to be inposed upon him can be afforded to the
del i nquent governnent servant. Undoubtedly, the disciplinary
aut hority nust have regard to all the facts and
ci rcunst ances of the case as set out in Challapan’'s case. As
poi nt ed out
256
earlier, considerations of fair play and justice requiring a
hearing to be given to a government servant with respect to
the penalty to be/ inposed upon himdo not enter into the
pi cture when the second proviso to Article 311(2) cones into
play and the sane would be the position in the case of a
service rule reproducing the second proviso in whole or in
part and whether the | anguage used is identical with that
used in the second proviso or not. There ~are a number of
orders which are of necessity passed wthout hearing the
party who may be affected by them For instance, courts of
law can and often do pass ex parte ad interimorders on the
application of a plaintiff, petitioner or appellant without
i ssuing any notice to the other side or hearing him Can it,
therefore, be contended that " the judge or judges, as the
case may be, did not apply his or their mnd while passing
such an order?

The Decision in Challappan’'s case is, therefore not
correct with respect to the interpretation placed by it upon
Rule 14 of the Railway Servants Rul es and particularly upon
the word "consider" occurring in the |ast part of that rule
and interpreting Rule 14 by itself and not in conjunction
with the second proviso to Article 311(2). Before parting
with Chall appan’s case, we nay, also point out that  case
never held the field. The judgnment in that case was
delivered on Septenmber 15, 1975, and it was reported in
[1976] 1 S.CR at pages 783ff. Hardly was that  case
reported then in the next group of appeals in which the sane
guestion was raised, nanely, the three Civil ~Appeals
mentioned earlier, an order of reference to a l|arger Bench
was nade on November 18, 1976. The correctness of
Chal | appan’ s case was, therefore, doubted from the very
begi nni ng.

The next service rule which falls for consideration in
these matters is Rule 19 of the Cvil Services Rules. The
Cvil Services Rules are also nmade under the proviso to
Article 309. The schene of these rules so far as
di sciplinary proceedings are concerned is very sinmlar to
that of the Railway Servants Rules. Rule 11 specifies the
penalties which can be inposed on a governnent servant.
These penalties are divided into mnor penalties and major
penalties. Clauses (i) to (iv) of that rule specify what the
m nor penalties are while clauses (v) to (viii) specify what
the major penalties are. The major penalties include
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conpul sory retirenent, renoval fromservice which is not to
be a disqualification for future enploynent wunder the
CGovernment and di smssal fromservice which is ordinarily to
be a disqualification for future enploynent under the
CGovernment. Rules 14 and 15
257
prescribe the procedure to be foll owed where a najor penalty
is to be inposed while Rule 16 prescribes the procedure for
i mposing a mnor penalty. Previously, under sub-rule (4) of
Rul e 15 the governnment servant was also to be given a notice
of the penalty proposed to be inmposed upon him and an
opportunity of rmaking representation wth respect to such
proposed penalty. However, by Government of India, Mnistry
of Home Affairs (Deptt. of Personnel & Adm. Reforns)
Notification No. 11012/2/77 - Ests. dated August 18, 1978,
sub-rule (4) was substituted by a new sub-rule to bring it
in conformty wth the “anendnment made in clause (2) of
Article 311 by the Constitution (Forty-second Amendnent)
Act, and 'the opportunity to show cause agai nst the proposed
penal ty was done away with. Rule 19 Provides as follows
"19. Special procedure in certain cases.
Not wi t hst andi ng anything contained in rule 14 to
rule 18-
(i) where  any penalty 1is inposed on Governnent
servant on the ground of conduct which has led to
his conviction on a crimnal charge, or
(ii) where the disciplinary authority is satisfied
for reasons to be recorded by it in witing that
it is not reasonably practicable to hold an
inquiry in the manner provided in these rules, or
(iii) where the President is satisfied that in the
interest of the security of the State, it is not
expedient to hold any inquiry in the  manner
provided in these rules,
the disciplinary authority may consi der  the
circunstances of the case and make such orders
thereon as it deens fit;
Provided that the Commi ssion shall be consulted,
where such consultation.is necessary, before any
orders are made in any case under this rule."”
The word "Commi ssion" is defined by clause (d) of Rule 2 as

nmeaning "The Union Public Service Comm ssion”. Under Rule
22, no appeal is lies against any order nmade by the
President or orders
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of certain nature specified in that rule. Subject” to the
provisions of Rule 22, Rule 23 provided for a right of
appeal. Rule 25 provides for a period of limtation for
filing an appeal but the appellate authority is conferred
the power to condone the delay in filing the appeal if /it is
satisfied that the appellant had sufficient cause for not
preferring the appeal in time. Rule 27(2) provides as
foll ows:
"(2) In the case of an appeal against an order
i nposi ng any of the penalties specified in rule 11
or enhancing any penalty inposed under the said
rule, the appellate authority shall consider -
(a) whether the procedure laid down in these rules
has been conmplied with, and if not, whether such
nonconpl i ance has resulted in the violation of any
provisions of the Constitution of India or in the
failure of justice;
(b) whether the findings of the disciplinary
authority are warranted by the evidence on the
record; and
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(c) whether the penalty or the enhanced penalty
i nposed is adequate, inadequate or severe; and
pass orders -
(i) confirm ng, enhancing, reducing or setting
asi de the penalty; or
(ii) remtting the case to the authority which
i nposed or enhanced the penalty or to any other
authority with such direction as it my deemfit
in the circunstances of the case
X X X X X
Rule 29 provides for a right of revision. Under it an
application for revisionis to be dealt with in the same
manner as if it were an  appeal under the Cvil Services
Rul es. Rule 29-A confers' upon the President a power of
review simlar to Rule 25-A of the Railway Servants Rul es.

It will be noticed that the | anguage of Rule 19 of the
Civil Services Rules is identical with that of Rule 14 of
the Railway
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Servants Rules and the interpretation of Rule 19 of the
Cvil Services Rules would be the same as that placed by us
upon Rule 14 of the Railway Servants Rul es.

The rule which now remains to be considered is Rule 37
of the CISF Rules. The CISF Rules have been made by the
Central Governnent / in pursuance of the power conferred by
section 22(1) of the Central Industrial Security Force Act,
1968 (Act No. 50 of 1968) (hereinafter referred to in short
as "the CISF Act").  Section 22(1)  of the CISF Act confers
upon the Central Government the power to nake rules for
carrying out the purposes of that Act. Sub-section (2) of
Section 22 inter alia provides as follows:

"(2) In particular, and wthout prejudice to the
generality of the foregoi ng powers, such rules may
provi de for-

(a) regulating the classes, ranks, grades, pay and
remuneration of supervisory officers and menbers
of the Force and their conditions of service in

t he Force;

X X X X X X

(g) regulating the punishments and prescribing
authorities to whom appeals  shall be preferred
fromorders of punishnent or remssion of fines or
ot her puni shnments, and the procedure to be

foll owed for the disposal of such appeals;
X X X X X X
Before we turn to the CISF Rules, it is necessary to

refer to certain other provisions of the ClSF Act. Section 3
of the Cl SF  Act provi des for the constitution and
mai ntenance by the Central Government of a Force to be
called the Central Industrial Security Force (hereinafter
referred to in short as "the CIS Force") for the better
protection and security of Industrial undertakings owned by
the Government. Cause(i) of section 2(1) of the ClSF Act
defined "supervisory officer® as meaning "any of the
of ficers appointed under Section 4 and includes any other
of ficer appointed by the Central Governnment as a supervisory
of ficer of the Force". Section 4 provides for the
appoi nt nent of supervisory officers and their powers and is
inthe following ternms :
260

"4, Appoi nt nent and power s of supervi sory

of ficers.

(1) The Central CGovernnent may appoint a person to

be the Inspector-General of the Force and nay

appoi nt other persons to be Deputy Inspectors-
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General, Chief Security Oficers or Security
Oficers of the Force
(2) The | nspect or - Gener al and every ot her
supervi sory officer so appointed shall have, and
may exercise, such powers and authority as is
provi ded by or under this Act."
Sections 8 and 9 provided as follows:
"8. Dismssal, renoval, etc., of nenbers of the
For ce.
Subject to the provisions of Article 311 of the
Constitution and to such rules as the Central
CGovernment  nmay make under this Act , any
supervisory officer may -
(i) disnmiss, suspend or reduce in rank any nenber
of the Force whom he thinks rem ss or negligent in
the discharge of his duty, or unfit for the sane;
or
X X X X"
"9. ‘Appeal and revision. -
(1) Any nenber of the Force aggrieved by an order
made under Section 8 may, within thirty days from
the date on which the order is conmunicated to
him prefer -~ an appeal against the order to such
authority ‘as may be prescribed, and subject to the
provi sions of sub-section(3), the decision of the
sai d authority thereon shall be fina
Provi ded that the prescribed aut hority nmay
entertain the appeal after the expiry of the said
period of thirty days, if it is satisfied that the
appel l ant was - prevented by sufficient cause from
filing the appeal intine.
(2) In disposing of an appeal, the prescribed
authority shall follow such procedure as may be
prescri bed.
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(3) The Central Governnent may call for and
exam ne the record of any proceedi ng under Section
8 or under sub-section(2) of this section and may
make such inquiry or cause such inquiry to be made
and subject to the provisions of this Act, may
pass such order thereon as it thinks fit:
Provi ded that no order inmposing an enhanced
penalty under sub-section(2) or sub-section(3)
shall be nmde unless a reasonabl e opportunity of
bei ng heard has been given to the person affected
by such order."

W now turnto the relevant CISF Rules. Rule 29-A
specifies the disciplinary authorities. Rule 31 specifies
the penalties which nmay be inposed on a nenber of the CS
Force. Anmongst these penalties are dismssal, renoval,
conpul sory retirenent and reduction to a lower “class or
grade or rank or to a lower time-scale or to a | ower stage
in the time-scale of pay. CS Rules do not specify which out
of the penalties specified in Rule 31 are the mjor
penalties and which are nminor penalties but as these terns

are well understood in service jurisdiction the sane
classification as in the Cvil Services Rules and the
Rai |l way Servants Rules will apply here. Rule 34 prescribes

the detail ed procedure for inmposing major penalties and Rule
35 prescribes the procedure for inposing mnor penalties.
Rul e 32 specifies what are described as "petty puni shnents”
to be awarded ordinarily in Orderly Room for petty breaches
of discipline and trifling cases of m sconduct by nmenbers of
the CI'S Force not above the rank of the Head Security Guard
and Rule 36 prescribes the procedure for inposing these
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puni shnents. Rule 37 of the CIS Rules is as follows :
"37. Special Procedure in certain cases-
Not wi t hst andi ng anything contained in rule 34,
rule 35 or rule 36, where a penalty is inmposed on
a nmenber of the force-
(a) on the ground of conduct which had led to his
conviction on a crimnal charge; or
(b) where the disciplinary authority is satisfied
for reasons to be recorded in witing, that it is
not reasonably practicable to follow the procedure
prescribed in the said rules :
262
the disciplinary authority may consi der the
circunstances of the case and pass such orders
thereon as it deens fit.
A menber of the force who has been convicted to
ri gorous-inprisonment. on a crimnal charge shal
be di sm ssed from service. In such cases, no
evi dence need be given to proved the charge. Only
a notice shall be given to the party charged
proposing the punishment ~of dismssal for his
havi ng been convicted to rigorous inprisonnent and
asking him to explain as to why the proposed
puni shment” of di sm ssal shoul d not be inposed”.
Rule 42 provides for ~a right of appeal in the case of an
order inposing any of the penalties specified in Rule 31
Rul e 42-A prescribes the period of limtation for filing an
appeal . The appellate authority, ~however, has the power to
condone the delay in filing an appeal if it is satisfied
that the appellant had sufficient cause for not submitting
the appeal in tinme. Sub- rule(2) of Rule 47 provides as
follows :
"47. Consideration of appeals -
X X
(2) In the case of an appeal against an | order
i mposing any of the penalties specified inrule
31, the appellate authority shall consider -
(a) whether the procedure prescribed in /these
rules has been conplied with, and if not, whether
such non-conpliance has resulted in violation of
any provisions of the Constitution or-in failure
of justice;
(b) whether the findings are justified; and
(c) whether the penalty inposed is excessive,
adequat e or inadequate; and pass orders;
(i) setting asi de, reduction, confirmng or
enhanci ng the penalty;
(ii) remtting the case to the authority which
i nposed the penalty; or to any other authority

with such
263
direction as it may deemfit in the circunstances
of the case :
X X X
Rule 49 provides for suo notu revision. It inter alia

enables the revising authority to take further evidence and
provides that the provisions of Rule 47 relating to appeals
shall apply so far as nay be to orders in revision

It will be noticed that Rule 37, except the |ast
par agraph thereof, is in pari materia wth Rule 14 of the
Rai |l way Servants Rules and Rule 19 of the Civil Services
Rules with this difference that a provision akin to clause
(iii) of Rule 14 of the Railway Servants Rul es and cl ause
(iii) of Rule 19 of the Civil Services Rules is not to be
found in Rule 37 of the CISF Rules. The same interpretation
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as placed by us on the word "consider" occurring in Rule 14
of the Railway Servants Rules and Rule 19 of the G vi
Services Rules nust, therefore, be placed upon the word
"consider" in Rule 37 of the CISF Rules. The |ast paragraph
of Rule 37 of the CISF Rules is peculiar to itself and does
not find a place either in the said Rule 14 or the said Rule
19. It is clunsily worded and makes little sense. To provide
that a nmenmber of the CIS Force who has been convicted to
ri gorous inprisonment on a crimnal charge "shall be
di smissed from service" and at the sanme tinme to provide that
"only a notice shall be given to the party charged proposing
the puni shment of dism ssal for his having been convicted to
rigorous inprisonment and asking himto explain as to why
the proposed puni shnent of disnissal should not be inposed"
is a contradiction in terms, If either of these provisions
were taken as mandatory, it would be void as violating the
second proviso to Article 311(2) because the penalty
contenpl ated by ~the second proviso to Article 311(2) is not
the penalty of dismissal only but also of renoval or
reduction in rank, and to nmake it mandatory to issue a
notice to show cause against  the proposed penalty of
di smissal would equally violate the second proviso because
it would whittle down the exclusionary effect of the second
proviso. Therefore, both these provisions in the |ast
paragraph of Rule /37 “nust be read as /directory and not
mandatory, not only to nmake sense out of thembut also to
preserve their constitutionality. So read, a breach of these
provi sions would not afford any cause of action to a nenber
of the C'S Force.
264

A conspectus of the above service rulesand the Cl SF
Act shows that a governnent servant who has been disn ssed,
renmoved or reduced in rank wthout holding an inquiry
because his case falls under one of the three clauses of the
second proviso to Article 311(2) or ~a provision of the
service rules analogous thereto is not wholly wthout a
renedy. He has a renedy by way of an appeal, revision or in
sone cases also by way of review Sub-clause (ii) of clause
(c) of the first proviso of Rule 25(1) of the Railway
Servants Rules expressly provides that in the case of a
maj or penalty where an inquiry has not been -held, the
revising authority shall itself hold suchinquiry or direct
such inquiry to be held. This is, however, made subject to
the provisions of Rule 14 of the Railway Servants Rul es. The
other service rules referred to above not-appear to have a
simlar provision nor does the Railway Servants Rul es make
the sane provision in the case of an appeal . Having regard,
however, to the factors to be taken into consideration by
the appellate authority which are set out in the service
rules referred to above a provision simlar to that
contained in sub-clause (ii) of <clause(c) of the first
proviso to Rule 25(1) of the Railway Servants Rul es shoul d
be read and inported into provisions relating to appeals in
the Railway Servants Rules and in the other service rules
and also in the provisions relating to revision in the other
service rules. This would, of course, be subject to the
second proviso to Article 311(2), Rule 14 of the Railway
Servants Rules Rule 19 of the Civil Services Rules and Rule
37 of the CISF Rules. Thus, such a right to an inquiry
cannot be availed of where clause (a) to the second proviso
of Article 311(2) or a simlar provision in any service rule
applies in order to enable a government servant to contend
that he was wongly convicted by the crimnal court. He can
however, contend that in the facts and circunstances of the
case, the penalty inposed upon him is too severe or is
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excessive. He can also showthat heis not in fact the
government servant who was convicted on a crimnal charge
and that it is a case of nistaken identity. Were it is a
case falling wunder clause(b) of the second proviso or a
provision in the service rules analogous thereto, the
di spensing with the inquiry by the disciplinary authority
was the result of the situation prevailing at that tine. If
the situation has changed when the appeal or revisionis
heard, the governnment servant can claimto have an inquiry
held in which he can establish that he is not guilty of the
charges on which he has been dism ssed, removed or reduced
in rank. He, however, cannot by reason of the provisions of
clause(3) of Article 311 contend that the inquiry
265
was wongly dispensed with and it was reasonably practicable
to hold an inquiry -because by the said clause (3) the
decision on this point ~of the disciplinary authority has
been made final. So far as clause (c) is concerned,
di spensing with theinquiry depends upon the satisfaction of
the President or the Governor, as the case nay be, that in
the interest of the security of the State it 1is not
expedient to hold an inquiry. In such a case, an order
i mposi ng penalty can, however be passed by a disciplinary
authority because in such a case the President or the
Governor, as the case mmy be, can direct the disciplinary
authority to consider the facts of the case and inpose the
appropriate penalty wthout holding  any inquiry. d ause
(iii) of Rule 14 'of the Railway Servants Rules and cl ause
(iii) of Rule 19 of the Cvil Services Rules envisage this
bei ng done. In such a case the satisfaction that the inquiry
shoul d be dispensed with as not being -expedient. in the
interest of the security of the State would be that of the
President or the Governor, the selection of one of the three
penalties nentioned in Article 311(2) as being the proper
penalty to be inposed woul-d be of the disciplinary
authority. The satisfaction of the President or the Governor
cannot be chal l enged in appeal or revision /but the
government servant can in appeal or revision ask for an
inquiry to be held into his alleged conduct unless even at
the time of the appeal or revision, the interest of the
security of the State makes it inexpedient to hold such an
inquiry. O course, no such right would be available to a
government servant where the order inposing penalty has been
nmade by the President or the Governor of a State, as the
case may be.

Executive Instructions and the Second Proviso

In the course of the arguments certain executive
instructions issued by the Government of India were referred
to and relied upon on behalf of the government servants. It
is unnecessary to deal with these instructions in detail. At
the highest they contain the opinion of the Governnent of
India on the scope and effect of the second proviso to
Article 311(2) and cannot be binding upon the Court wth
respect to the interpretation it should place upon  that
proviso. To the extent that they nmay I|iberalized the
exclusionary effect of the second proviso they can only be
taken as directory. Executive instruction stand on a | ower
footing than a statutory rule for they do not have the force
of a statutory rule. If an Act or a rule cannot alter or
liberalized the exclusionary effect of the second proviso,
executive instructions can do so even nuch | ess.
266

Orission to Mention the Relevant C ause of the Second
Proviso or the Relevant Service Rule in the Inmpugned Orders

Sone of the orders inpugned before us refer only to one
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or the other of the three clauses of the second proviso to
Article 311(2) for dispensing with an inquiry wthout
referring to the relevant service rule, sonme refer both to a
cl ause of the second proviso and the rel evant service rule,
while the others refer only to the relevant service rule
wi t hout nmaking any nmention of the particular clause of the
second proviso which has been applied. The question is
whet her the omi ssion to nention the particular clause of the
second proviso or the relevant service rule nmkes any
di fference.

As pointed out earlier, the source of authority of a
particular officer to act as a disciplinary authority and to
di spense with the inquiry is derived fromthe service rules
while the source of his power to dispense wth the
disciplinary inquiry is derived fromthe second proviso to
Article 311(2). There cannot . be an exercise of a power
unl ess such power exists in law. |If such power does not
exist in law, the purported exercise of it would be an
exerci se of a non-existent power and would be void. The
exercise of~ a power is, therefore, always referable to the
source of - _such power and must be considered in conjunction
with it. The Court’s attention in Challappan’s Case was not
drawn to this settled positionin |aw and hence the error
conmmitted by it in  considering Rule 14 of the Railway
Servants Rules by itself and without taking into account the
second proviso to Article 311(2). It is also well settled
that where a source of power exists, the exercise of such
power is referable only to that source and not sone ot her
source under which were that power exercised, the exercise
of such power would be invalid and w thout jurisdiction
Simlarly, if a source of power exists by reading together
two provisions, whether statutory or constitutional, and the
order refers to only one of them the validity of the order
shoul d be upheld by construing it as an order passed under
both those provisions. Further, even the nmention of a wong
provision or the om ssion to nention the provision which
contains the source of power wll not invalidate an order
where the source of such power exists. (See Dr. Ram Manohar
Lohia v. State of Bihar and others [1966] 1 S.C R 709,721
and The Municipal Corporation of the Cty of Ahnedabad v.
Ben Hiraben Manilal [1983] 2 SS.C R 676,681. The om ssion to
mention in the inpugned orders the relevant clause of the

second proviso or the relevant service rule wll not,
therefore, have the effect of invalidating
267

the orders and the orders rmust be read as having been made
under the applicable clause of the second provisoto Article
311(2) read with the relevant service rule. (It nmay be
mentioned that in none of the matters before us has it been
contended that the disciplinary authority which passed the
i mpugned order was not conpetent to do so.

The Second Proviso - C ause (a)

Not much remains to be said about clause (a) of the
second proviso to Article 311(2). To recapitulate briefly,
where a disciplinary authority comes to know that a
government servant has been convicted on a criminal charge,
it must consider whether his conduct which has led to his
conviction was such as warrants the inposition of a penalty
and, if so, what that penalty should be. For that purpose it
will have to peruse the judgment of the crimnal court and
consider all the facts and circunstances of the case and the
various factors set out in Challappan’s case. This, however,
has to be done by it ex parte and by itself. Once the
disciplinary authority reaches the conclusion that the
government servant’s conduct was such as to require his
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dism ssal or renmoval from service or reduction in rank he
nust deci de which of these three penalties should be inposed
on him This too it has to do by itself and w thout hearing
the concerned government servant by reason of t he
exclusionary effect of the second proviso. The disciplinary
authority must, however, bear in mnd that a conviction on a
crimnal charge does not automatically entail dismssal
renoval or reduction in rank of the concerned governnent
servant. Having decided which of these three penalties is
required to be inmposed, he has to pass the requisite order
A governnent servant who is aggrieved by the penalty inposed
can agitate in appeal, revision or review, as the case may
be, that the penalty was too severe or excessive and not
warranted by the facts and circunstances of the case. If it
is his case that he is not the government servant who has
been in fact convicted, he-can also agitate this question in
appeal, revision or review. If he fails in all the
departnmental renedies  and still wants to pursue the matter,
he can' invoke the ~court’s power of judicial review subject
to the court permtting it. If the court finds that he was
not in fact the person convicted, it will strike down the
i mpugned order and order himto be reinstated in service.
Where the court finds that the penalty inposed by the
i mpugned order is arbitrary or grossly excessive or out of
all proportion to/'the offence conmtted or not warranted by
the facts and circunstances of the case or the requirenents
of that
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particul ar government - service the court will —also strike
down the inpugned order. Thus, in Shankar Dass v. Union of
I ndia and another, [1985] 2 S.C.C. 358, this Court set aside
the i npugned order of penalty on the ground that the penalty
of dismissal fromservice inposed upon the appellant was
whi nsi cal and ordered his reinstatenent in service with ful
back wages. It is, however, not necessary that the Court
shoul d al ways order reinstatenent.  The Court can  instead
substitute a penalty which in its opinion wuld be/just and
proper in the circunstances of the case.

The Second Proviso - C ause (b)

The main thrust of the arguments as regards clause (b)
of the second proviso to Article 311(2) was that whatever
the situation may be mnimal inquiry or at |east an
opportunity to show cause against the proposed penalty is
al ways feasible and is required by law. The arguments with

respect to a mininmal inquiry were founded on the basis of
the applicability of Article 14 and the principles of
natural justice and the arguments wth respect to an

opportunity to show cause agai nst the proposed penalty were
in addition founded upon the decision in Challappan’s case.
These contentions have al ready been dealt with and negatived
by us and we have further held that Challappan’s case in so
far as it held that a government servant should be heard
bef ore i nposing a penalty upon himwas w ongly deci ded.

The next contention was that even if it 1is —not
reasonably practicable to hold an inquiry, a governnent
servant can be placed wunder suspension until the situation
i mproves and it becomes possible to hold the inquiry. This
contention also cannot be accepted. Very often a situation
whi ch makes it not reasonably practicable to hold an inquiry
is of the creation of the concerned governnent servant
hinself or of himself acting in concert with others or of
his associates. It can even be that he hinself is not a
party to bringing about that situation. |In all such cases
neither public interest nor public good requires that salary
or subsistence allowance should be continued to be paid out
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of the public exchequer to the concerned governnent servant.
It should also be bornein mndthat in the case of a
serious situation which renders the holding of an inquiry
not reasonably practicable, it would be difficult to foresee
how long the situation wll last and when nornalcy would
return or be restored. It is inpossible to draw the line as
to the period of tinme for which the suspension should
continue and on the expiry of that period action should be
taken under cl ause (b) of the second proviso.
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Further, the exigencies of a situation may require that
prompt action should be taken and suspendi ng the governnent
servant cannot serve the purpose. Sonetinmes not taking
pronpt action nmay result’' in the trouble spreading and the
situation worsening and at tines becom ng uncontrol abl e. Not
taking pronpt action may also be construed by the trouble-
makers and agitators as sign of weakness on the part of the
aut horities and thus encourage themto step up the tenpo of
their activities or agitation.” It is true that when pronpt
action is taken in order to prevent this happening, there is
an el enent of deterrence “in it~ but that is an unavoidabl e
and necessary conconitance of such an action resulting from
a situation which is not of the creation of the authorities.
After all, clause (b) is not neant ‘to be applied in
ordinary, normal situations but in such situations where is
not reasonably practicable to hold an inquiry.

The condition precedent for the application of clause
(b) is the satisfaction of the disciplinary authority that
"it is not reasonably practicable to hold" ‘the inquiry
contenpl ated by clause (2) of Article 311. Wat is pertinent
to note is that the words used are "not reasonably
practicable” and not "inpracticable".” According to the
Oxford English Dictionary "practicable" neans "Capable of
being put into practice, carried-out in action, effected,
acconpl i shed, or done; feasible". ~Webster’s Third New
International Dictionary defines the word "practicable”
inter alia as neaning "possibleto practice or perform:
capabl e of being put into practice, done or acconplished
feasible". Further, the words used are not "not practicable"
but "not reasonably practicable™. Wbster's Third New
International Dictionary defines the word "reasonably" _as
"in a reasonable manner : to a fairly sufficient extent".
Thus, whether it was practicable to hold the inquiry or not
nmust be judged in the context of whether it was reasonably
practicable to do so. It is not a total or absolute
impracticability which is required by clause (b). Wat is
requisite is that the holding of the inquiry is not
practicable in the opinion of a reasonable man taking a
reasonable view of the prevailing situation. "It is not
possible to enumerate the cases in which it would not be
reasonably practicable to hold the inquiry, “but sone
instances by way of illustration may, however, be given. It
woul d not be reasonably practicable to hold an inquiry where
the government servant, particularly through or together
with his associates, so terrorizes, threatens or intimdate
wi tnesses who are going to given evidence against himwth
fear of reprisal as to prevent themfrom doing so or where
the government servant by hinmself or
270
together with or through other threatens, intimdates and
terrorizes the officer who is the disciplinary authority or
nmenber of his family so that he is afraid to hold the
inquiry or direct it to be held. It would also not be
reasonably practicable to hold the inquiry where an
at nosphere of violence or of general indiscipline and
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i nsubordi nation prevails, and it is inmaterial whether the
concerned governnent servant is or is not a party to
bringi ng about such an atnosphere. In this connection, we
must bear in nind that nunbers coerce and terrify while an
i ndi vidual may not. The reasonabl e practicability of hol ding
an inquiry is a matter of assessment to be made by the
di sciplinary authority. Such authority is generally on the
spot and knows what is happening. It is because the
di sciplinary authority is the best judge of this that
cl ause(3) of Article 311 makes the decision of the

di sci plinary aut hority on this guestion final. A
di sciplinary authority 1is not expected to dispense with a
disciplinary inquiry |lightly or arbitrarily or out of

ulterior notives or nerely.in order to avoid the hol di ng of
an inquiry or because the Departnment’s case against the
government servant is weak-and nust fail. The finality given
to the decision of the disciplinary authority by Article
311(3) /is not binding upon the court so far as its power of
judicial review is concerned and in such a case the court
will strike down the order dispensing with the inquiry as
al so the —order inposing penalty. The case of Arjun Chaubey
v. Union of India and others, [1984] 3 S.CR 302, is an
instance in point. In that case, the appellant was working
as a senior clerk /in the office of the Chief Commercia
Superi ntendent, Northern Rai | way, Varanasi. The Senior
Commercial Officer wote a letter to the appellant calling
upon him to submt his explanation wth regard to twelve
charges of gross indiscipline nmostly relating to the Deputy
Chi ef Commercial Superintendent. The appellant submitted his
expl anation and on the very next day the Deputy Chief
Conmer ci al Superintendent served a second notice on the
appel | ant sayi ng that his explanati on was not-convinci ng and
that another chance was being given to him to offer his
explanation with respect to those charges. The appellant
submitted his further explanation but on the very next day
the Deputy Chief Commercial Superintendent passed an order
di smssing him on the ground that he was not fit to be
retained in service. This Court  struck down the /5 order
hol ding that seven out of twelve charges related to the
conduct of the appellant with the Deputy Chief Conmercia
Superi ntendent who was the disciplinary authority and that
if an inquiry were to be held, the principal witness for the
Departnment would have been the Deputy Chief Conmercia
Superintendent hinself, resulting in the same person being
the main accuser, the chief witness and also the judge of
the matter.
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It was subnmitted that where a delinquent| governnent
servant so terrorizes the disciplinary authority /that
neither that officer nor any other officer stationed at that
place is wlling to hold the inquiry, sone senior officer
can be sent from outside to hold the inquiry.. This
submi ssion itself shows that in such a case the hol ding of
an inquiry is not reasonably practicable. It would be
illogical to hold that the adm nistrative work carri ed out
by senior officers should be paral ysed because a del i nquent
government servant either by hinmself or along wth or
t hrough others makes the holding of an inquiry not
reasonably practicabl e.

It is not necessary that a situation which makes the
holding of an inquiry not reasonably practicable should
exi st before the disciplinary inquiry is initiated against a
governnment servant. Such a situation can also come into
exi stence subsequently during he course of an inquiry, for
i nstance, after the service of a charge-sheet upon the
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government servant or after he has filed his witten
statenment thereto or even after evidence has been led in
part. In such a case also the disciplinary authority woul d
be entitled to apply clause (b) of the second proviso
because the word "inquiry" in that clause includes part of
an inquiry. It would also not be reasonably practicable to
afford to the governnent servant an opportunity of hearing
or further hearing, as the case nmay be, when at the
comencement of the inquiry or pending it the government
servant absconds and cannot be served or wll not
participate in the inquiry. |In such cases, the matter nust
proceed ex parte and on the materials before the
di sciplinary authority. ‘Therefore, even where a part of an
inquiry has been held and the rest is dispensed with under
clause (b) or a provision in the service rules anal ogous
thereto, the exclusionary wrds of the second proviso
operate in their full _vigour and the government servant
cannot conplain that he has been dismssed, renpbved or
reduced in rank in~ violation of the safeguards provided by
Article 311(2).

The second condi tion necessary for t he valid
application of clause (b) of the second proviso is that the
di sciplinary authority should record in witing its reason
for its satisfaction that it was not reasonably practicable
to hold the inquiry contenplated by Article 311(2). This is
a Constitutional obligation and if such reason is not
recorded in witing, the order dispensing with the inquiry
and the order of 'penalty follow ng thereupon would both be
voi d and unconstituti onal
272

It is obvious that the recording in witing of the
reason for dispensing with the inquiry must proceed the
order inposing the penalty. The reason for dispensing with
the inquiry need not, therefore, find a place in the fina
order. It would be usual to record the reason separately and
then consider the question of the penalty to be inposed and
pass the order inmposing the penalty. It would, however, be
better to record the reason in the final order in order to
avoid the allegation that the reason was not recorded in
witing before passing the final order but was subsequently
fabricated. The reason for dispensing with the inquiry need
not contain detailed particular, but the reason nust not be
vague or just a repetition of the |anguage of clause (b) of
the second proviso. For instance, it would be no conpliance
with the requirenment of <clause (b) for +the disciplinary
authority sinply to state that he was satisfied that it was
not reasonably practicable to hold any inquiry. Sometines a
situation may be such that it is not reasonably! practicable
to give detailed reasons for dispensing wth the inquiry.
This would not, however, per se invalidate the order. Each
case must be judged on its own nerits and in the |light of
its own facts and circunstances.

It was vehenmently contended that if reasons are not
recorded in the final order, they nmust be conmunicated to
the concerned governnent servant to enable himto chal | enge
the validity of that reasons in a departnental appeal or
before a court of law and the failure to comunicate the
reasons would invalidate the order. This contention too
cannot be accepted. The constitutional requirenent in clause
(b) is that the reason for dispensing with the inquiry
should be recorded in witing. There is no obligation to
conmuni cate the reason to the governnent servant. As cl ause
(3) of Article 311 nmkes the decision of the disciplinary
authority on this point final, the question cannot be
agitated in a departmental appeal, revision or review The
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obligation to record the reason in witing is provided in
clause (b) so that the superiors of the disciplinary
authority may be able to judge whether such authority had
exercised its power under clause (b) properly or not with a
view to judge the performance and capacity of that officer
for the purposes of pronotion etc. It would, however, be
better for the disciplinary authority to conmunicate to the
government servant its reason for dispensing with the
inquiry because such comunication would elimnate the
possibility of an allegation being nmade that the reasons
have been subsequently fabricated. It would al so enable the
government servant to approach the Hi gh Court under Article
226 or, in
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afit case, this Court-under Article 32. If the reasons are
not comunicated to the government servant and the natter
cones to the court, the court-can direct the reasons to be
produced, ~and furnished to the governnent servant and if
still not produced, a presunption should be drawn that the
reasons were not recorded in witing and the inpugned order
woul d then stand invalidated. Such presunption can, however,
be rebutted by a satisfactory explanation for the non-
producti on of the witten reasons.

It was next submitted that though clause (b) of the
second proviso excludes an inquiry into the charges nade
agai nst a governnent 'servant, it does not exclude an inquiry
preceding it, nanely, an inquiry -into whet her t he
di sciplinary inquiry should be dispensed with or not, and
that in such a prelimnary inquiry the governnent servant
shoul d be given an opportunity of hearing by issuing to him
a notice to show cause why the inquiry should not be
di spensed with so as to enable him to satisfy the
di sciplinary authority that it woul d be reasonabl y
practicable to hold the inquiry. This argurment is illogica
and is a contradiction in terns. If an inquiry into the
charges against a government. servant s not reasonably
practicable, it stands to reason that an inquiry /into the
guesti on whet her the disciplinary inquiry should be
di spensed with or not is equally not reasonably practicable.

A government servant who has been di sm ssed, renpved or
reduced in rank by applying to his case clause (b) or _an
anal ogous provisions of a service rule is not wholly w thout
a renedy. As pointed out earlier while dealing with the
various service rules, he can claimin a departnental appea
or revision that an inquiry be held with. respect to the
charges on which the penalty of dismssal, renoval or
reduction in rank has been inposed upon hi munless the same
or a simlar situation prevails at the time of hearing of
the appeal or revision application. If the sane situation is
continuing or a simlar situation arises, it would not then
be reasonably practicable to hold an inquiry at the time of
the hearing of the appeal or revision. Though in such a case
as the governnment servant if dismssed or renmoved  from
service, is not continuing in service and if reduced in
rank, is continuing in service with such reduced rank, no
prejudice could be caused to the Government or the
Departrment if the hearing of an appeal or revision
application, as the case my be, is postponed for a
reasonabl e tine.

VWere a government servant is dismssed, renoved or
reduced
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in rank by applying clause (b) or an anal ogous provision of
the service rules and the approaches either the H gh Court
under Article 226 or this Court under Article 32, the court
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will interfere on grounds well established in law for the
exercise of power of judicial review in nmatters where
adm nistrative discretion is exercised. It wll consider

whet her clause (b) or an anal ogous provision in the service
rules was properly applied or not. The finality given by
clause (3) of Article 311 to the disciplinary authority’s
decision that it was not reasonably practicable to hold the
inquiry is not binding upon the court. The court will also
exam ne the charge of mala fides, if any, made in the wit
petition. In examning the relevancy of the reasons, the
court will consider the situation which according to the
di sciplinary authority nade it cone to the conclusion that
it was not reasonably practicable to hold the inquiry. If
the court finds that the reasons are irrelevant, then the
recording of its satisfaction by the disciplinary authority
woul d be an abuse of power conferred upon it by clause (b)
and would take the case out of the purview of that clause
and the inpugned order of penalty would stand invalidated.
In considering the relevancy of the reasons given by the
di sciplinary authority the court wll not, however, sit in
j udgrment over themlike a court of first appeal. In order to
deci de whether the reasons are gernane to clause (b), the
court must put itself in the place of the disciplinary
authority and consider what in the then prevailing situation
a reasonable nman acting in a reasonable way woul d have done.
The matter wll have to be judged in the [ight of the then
prevailing situation and not as~ if the disciplinary
authority was deciding the question whether  the inquiry
shoul d be dispensed with or not in the cool and detached
at nosphere of a court  room- removed in time. from the
situation in question. Were two views are possible, the
court will decline to interfere.

During the course of the argunment a reference was made
to certain H gh Court decisions and their citations were
given. W have carefully gone through those decisions. It
is, however, unnecessary to refer to them In so far as what
was held in those decisions or any of themis contrary to or
i nconsi stent with what has been held by us, those deci sions
are not correct and are to that extent hereby overrul ed.

The Second Proviso - C ause (c)

We now turn to the [ ast clause of the second proviso to
Article 311(2) , nanely, clause (c). Though its exclusionary
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operation on the safeguards provided in Article 311(2) is
the sane as those of the other two clauses, it is  very
different in content from them Wile under clause (b) the
satisfaction is to be of disciplinary authority, under
clause (c) it is to be of the President or the CGovernor of a
State, as the case mmy be. Further, while under. clause (b)
the satisfaction has to be with respect to whether it i's not
reasonably practicable to hold the inquiry, under clause (c)

it isto be with respect to whether it will not be expedi ent
inthe interest of the security of the State to hold the
inquiry. Thus, in one case the test is of reasonable

practicability of holding the inquiry, in the other case it
is of the expediency of holding the inquiry. Wile clause
(b) expressly requires that the reason for dispensing with
the inquiry should be recorded in witing, clause (c) does
not so require it, either expressly or inpliedly.

The expressions "law and order"”, "public order"” and
"security of the State" have been wused in different Acts.
Situations which affect "public order"” are graver than those
whi ch affect "law and order" and situations which affect
"security of the State" are graver than those which affect
"public order". Thus, of these situations these which affect
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"security of the State" are the gravest. Danger to the
security of the State may arise fromw thout or within the
State. The expression "security of the State" does not nean
security of the entire country or a whole State. It includes
security of a part of the State. It also cannot be confined
to an armed rebellion or revolt. There are various ways in
which security of the State can be affected. It can be
affected by State secrets or information relating to defence
production or simlar natters being passed on to other
countries, whether inimcal or not to our country, or by
secret links wth terrorists. It is difficult to enunerate
the various ways in which security of the State can be
affected. The way in which security of the State is affected
nmay be either open or clandestine. Anpbngst the nore obvious
acts which affect the security of the State would be
disaffection in the Arned  Forces or para-military Forces.
Di saffection in any of these Forces is likely to spread, for
di saffected or dissatisfied nenbers of these Forces spread
such dissatisfaction and di saf fecti on anong ot her nmenbers of
the Force and thus induce themnot to discharge their duties
properly and to conmit acts of indiscipline, insubordination
and di sobedience to the orders of their superiors. Such a
situation cannot be a matter affecting only |aw and order or
public order but is a matter affecting vitally the security
of the State. In this respect, the Police Force
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stands very much on the sanme footingas a mlitary or a
paramilitary force for it is charged with ‘the duty of
ensuring and naintaining | aw and order and public order, and
breaches of di sci pline and acts of disobedience and
i nsubordi nation on the part —of the nenbers of the Police
Force cannot be viewed with less gravity than simlar acts
on the part of the nenbers of the military or para-nmilitary
Forces. How inportant the proper discharge of their duties
by menmbers of these Forces and the nmaintenance of discipline
among them is considered can be seen fromArticle 33 of the
Constitution. Prior to the Constitution (Fiftieth Amendnent)
Act, 1984, Article 33 provided as follows :

"33. Power to Parlianment —to nodify the /rights

conferred by this Part in their application to

For ces.
Parliament may by | aw determ ne to what extent any
of the rights conferred by this Part shall, in

their application to the nmenber of the Arned
Forces or the Forces charged w th the nai ntenance
of public order, be restricted or abrogated so as
to ensure the proper discharge of their duties and
the mai ntenance of discipline among them"”
By the Constitution (Fiftieth Amendment) Act, 1984, 'this
Article was substituted. By the substituted Article the
scope of the Parliament’s power to so restrict or-abrogate
the application of any of the Fundamental Rights 'is nade
wi der. The substituted Article 33 reads as follows :
"33. Power to Parliament to nodify the rights
conferred by this Part in their application to
Forces, etc.
Parliament may, by law, deternine to what extent
any of the rights conferred by this Part shall, in
their application to,
(a) the menbers of the Arned Forces ; or
(b) the nenbers of the Forces charged with the
mai nt enance of public order; or
(c) persons enployed in any bureau or other
organi sation established by the State for purposes
of intelligence or counter intelligence; or
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(d) persons enployed in, or in connection wth,
the telecomunication systens set up for the
purposes of any Force, bureau or organisation
referred to in clauses (a) to (c),
be restricted or abrogated so as to ensure the
proper discharge of their duties and the
mai nt enance of discipline anong them™
Thus, the discharge of their duties by the nmenbers of these
Forces and the nmintenance of discipline anpbngst them is
consi dered of such vital inportance to the country that in
order to ensure this the Constitution has conferred upon
Parlianment to restrict or abrogate to them
The question under clause (c), however, is not whether
the security of the State has been affected or not, for the
expression used in clause (c¢) is "in the interest of the
security of the State". The interest of the security of the
State may  be affected by actual ‘acts or even the likelihood
of such acts taking place. Further, what is required under
clause (c) is not the satisfaction of the President or the
Covernor,-as the case nmmy be, ~that the interest of the

security of the State is or wll be affected but his
satisfaction that inthe .interest of the security of the
State, it is not expedient to hold an inquiry as

contenplated by Article 311(2). The satisfaction of the
Presi dent or Governor mnust, therefore be with respect to the
expedi ency or inexpediency of holding-an inquiry in the
interest of the security of the State. The Shorter Oxford
English Dictionary, Third Edition, defines. the wor d
"i nexpedi ent” as meani ng "not expedi ent; disadvantageous in
the circunstances, unadvi sabl e i mpolitic." The sane
di ctionary defines "expedient" as neaning inter alia
"advant ageous; fit, proper, or suitable to the circunstances
of the case." Wbster’s Third New International Dictionary
al so defines the term "expedient" as meaning inter alia
"characterized by suitability, practicality, and efficiency
in achieving a particular end : fit, proper, or advantageous
under the circunstances." It nust be borne in nmind that the
satisfaction required by clause (c) is of the Constitutiona
Head of the whole country or of the State. Under Article
74(1) of the Constitution, the satisfaction of the President
woul d be arrived at wth the aid and advice of his Counci
of Mnisters with the Prine Mnister as the Head andin the
case of a State by reason of the provisions of" Article
163(1) by the CGovernor acting with the aid and advice of his
Counci | of
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Mnisters with the Chief Mnister as the Head. Wenever,
therefore, the Pr esi dent or t he Gover nor in t he
Constitutional sense is satisfied that it wll ~not be

advant ageous or fit or proper or suitable or politic in the
interest of the security of the State to hold an inquiry, he
would be entitled to dispense with it under clause (c). The
satisfaction so reached by the President or the CGovernor
nmust necessarily be a subjective satisfaction. Expediency
i nvol ves matters of policy. Satisfaction may be arrived at
as a result of secret information received by the Government
about the brewi ng danger to the security of the State and
like matters. There may be other factors which may be
required to be considered, weighed and bal anced in order to
reach the requisite satisfaction whether holding an inquiry
woul d be expedient or not. If the requisite satisfaction has
been reached as a result of secret information received by
the CGovernment, meking, known such information may very
often result in disclosure of the source of such
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i nformati on. Once known, the particular source from which
the information was received would no nore be available to
the CGovernment. The reasons for the satisfaction reached by
the President or Governor under cl ause (c) cannot,
therefore, be required to be recorded in the order of
di sm ssal, rempval or reduction in rank nor can they be made
public.

In the case of clause (b) of the second proviso, clause
(3) of Article 311 nmkes the decision of the disciplinary
authority that it was not reasonably practicable to hold the
inquiry final. There is no such clause in Article 311 with
respect to the satisfaction reached by the President or the
Governor under clause (c). of the second proviso. There are
two reasons for this. There can be no departnental appeal or
ot her departnental renedy against the satisfaction reached
by the President or the Governor; and so far as the Court’s
power of judicial reviewis concerned, the Court cannot sit
in judgnment over State policy or the wi sdomor otherw se of
such policy. ~The court equally <cannot be the judge of
expedi ency or inexpedi ency. Gven a known situation, it is
not for the Court to decide whether it was expedient or
i nexpedient in the circunstances of the case to dispense
with the inquiry. The satisfaction reached by the President
or Governor under clause (c) is subjective satisfaction and,
therefore, would not be a fit matter for judicial review
Rel yi ng upon the observations of Bhagwati, J., in State of
Raj ast han and others etc. etc. v. Union of India etc.etc.,
[1978] 1 S.CR 1, 82, it was subnmtted that the power of
judicial review is not excluded where the satisfaction of
the President or the Governor
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has been reached nala fide or is based on wholly extraneous
or irrelevant grounds because in such a case, in law there
woul d be no satisfaction of the President or the Governor at
all. It 1is unnecessary to decide this question because in
the matters under clause (c) before wus, all the materials
including the advice tendered by the Council of Mnisters,
have been produced and they clearly show that in those cases
the satisfaction of the Governor was neither reached nal a
fide nor was it based on any extraneous -or irrelevant
gr ound.

It was further submitted that what is required by
clause (c) is that the holding of the inquiry shoul d not be
expedient in the interest of the security of the State and
not the actual conduct of a governnent servant whi ch woul d
be the subject-matter of the inquiry. This submssion is
correct so far as it goes but what it overlooksis that in
an inquiry into acts affecting the interest of the security
of the State, several nmatters not fit or proper to be made
public, including the source of information involving a
government servant in such acts, woul d be disclosed and thus
in cases such as these an inquiry into acts prejudicial to
the interest of the security of the State would prejudice
the interest of the security of the State as nuch as those
acts woul d.

It was also submtted that the Governnment mnust produce

before the court all nmaterials upon which the satisfaction
of the President or the Governor, as the case may be, was
reached. So far as the advice given by the Council of

M nisters to the President or the Governor is concerned,
this submssion is negatived by the express provisions of
the Constitution. Article 74(2) of the Constitution provides

"(2) The question whether any, and if so what,
advice was tendered by Mnisters to the President
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shall not be inquired into in any Court."
Simlarly, Article 163(3) provides :

"(3) The question whether any, and if so what,
advice was tendered by Mnisters to the Governor
shall not be inquired into in any Court."

It was then submitted that |eaving aside the advice
given by the Mnisters to the President or the Governor, the
CGovernment is bound to disclose at | east the naterials upon
whi ch the advice of
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the Council of Mnisters was based so that the Court can
exam ne whether the satisfaction of the President or the
Governor, as the case nmay be, was arrived at mala fide or
based on wholly extraneous. and irrelevant grounds so that
such satisfaction would in law anpbunt to no satisfaction at
all. It was further ~subnitted that if the Governnent does
not voluntarily di'sclose such materials it can be compell ed
by the ~Court to do so. Wether this should be done or not
woul d depend ~upon whether the docunments in question fal
within the class of privileged docunents and whether in
respect of them privilege has been properly claimed or not.
It is wunnecessary to examne this question any further
because in the cases under clause (c) before us though at
first privilege was claimed, at the hearing privilege was
wai ved and the nmaterials as also the advice given by the
Mnisters to the Governor of Madhya Pradesh who had passed
the i npugned orders in those cases were di sclosed.

The Nature of 'the Challenge to the | nmpugned orders

In all matters before us the challenge to the validity
of the inpugned orders  was confined only to |egal grounds,
the min ground being based wupon what was held in
Chal | appan’s case and the application of ~principles of
natural justice. The contentions wth respect to these
grounds have been considered by us in the preceding part of
this Judgnment and have been negatived. |In nost of the
matters the Wit Petitions contain no detailed facts.
Several of the Petitioners have gone in departnental appea
but that fact is not mentioned in the Wit Petitions nor the
order of the appellate authority. challenged where the
appeal s have been dism ssed. Many government servants have
conbi ne together to file one Wit Petition and in the case
of such of them whose departnmental appeal s have been al 'owed
and they reinstated in service, the Petitions have not been
anended so as to delete their nanes and t hey have conti nued
to remain on the record as Petitioners. Several Petitions
are in identical terms, if not, alnpst exact copies of other
Petitions. No attenpt has been made in such matters to
di stingui sh the case of one Petitioner fromthe other. Apart
fromcontesting the legal validity of the inpugned orders,
hardly any one has even stated in his Petition that he was
not involved in the situation which has led to clause (b) or
clause (c¢) of the second proviso to Article 311 | being
applied in his case. There is no allegation of mala fide
against the authority passing the inpugned orders except at
times a nore bare allegation that the order was passed nal a
fide. No particulars whatever of such alleged nala fides
have been given.
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Such a bare avernent cannot amount to a plea of mala fides
and requires to be ignored. In this unsatisfactory state of
affairs go far as facts are concerned, the only course which
this Court can adopt is to consider whether the relevant
clause of the second proviso to Article 311(2) or of an
anal ogous service rule has been properly applied or not. If
this Court finds that such provision has not been properly
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applied, the Appellant or the Petitioner, as the case may
be, is entitled to succeed. If, however, we find that it has
been properly applied, the Appeal or Petition would be
liable to be dism ssed, because there are no proper
materials before the Court to investigate and ascertain
whet her any particul ar government servant was, in fact,
guilty of the charges nmde against himor not. It is also
not the function of this Court to do so because it would
involve an inquiry into disputed questions of facts and this
Court will not, except in a rare case, enbark upon such an
inquiry. For these reasons and in view of the directions we
propose to give while disposing of these matters, we wll
while dealing with facts refrain from touching any aspect
except whether the particular clause of the second proviso
to Article 311(2) or an analogous service rule was properly
applied or not.
C.A. No. 6814 of 1983
Cwvil Appeal No. 6814 of 1983 is the only matter before
us under clause (a) of the second proviso to Article 311(2).
The respondent, Tul siram Patel, was a pernmanent auditor
inthe Regional Audit Oficer, ME S., Jabalpur. It appears
that orders were issued by Headquarters, C D A CC
Meerut, stopping theincrement of the Respondent for one
year. One Raj Kumar Jairath was at the relevant tinme the
Regi onal Audit Oficer, ME S., Jabalpur. On July 27,1976,
the Respondent went to Raj Kumar’'s office and demanded an
explanation from himas to why he had stopped his increnent
wher eupon Raj Kumar ‘replied that he was nobody to stop his
i ncrenent. The Respondent then struck Raj Kumar on the head
with an iron rod. Raj Kumar fell down, his head bl eedi ng.
The Respondent was tried and convicted under section 332 of
the Indian Penal Code by the First Cass  Judicia
Magi strate, Jabal pur. The Magistrate instead of sentencing
the Respondent to inprisonnment applied to himthe provisions
of section 4 of the Probation of Ofenders Act, 1958, and
rel eased himon his executing a bond of good behaviour for a
period of one year. The Respondents appeal against his
conviction was dismssed by the Sessions Judge, Jabal pur
The Controller General of
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Def ence Accounts, who was the disciplinary authority in the
case, inposed upon the Respondent the penalty of compulsory
retirenment under clause (i) of Rule 19 of the Civil Services
Rul es. The said order was in the following terms :
"WHEREAS Shri T.R Patel, Pt. Auditor (Account
No. 8295888) has been convicted on a crimna
charge, to wit, under Section 332 of |.P.C
WHEREAS it is considered that the conduct of the
said Shri T.R Patel, Pt.Auditor, (Account No.
8295888) which has led to his conviction, is such
as to render his further retention in the public
servi ce undesirabl e,

Now, therefore, in exercise of the power s
conferred by Rule 19(i) of the Central Cuvi
Services (O assification, Control and Appeal)

Rul es, 1965, the undersigned hereby direct that
the said Shri T.R Patel, Pt. Auditor, (Account
No. 8295888) shall be compulsorily retired from
service with effect from 25.11.1980."
The Respondent thereupon filed a departnmental appeal which
was di sm ssed
Thereafter the Respondent filed in the Madhya Pradesh
H gh Court a wit petition under Articles 226 and 227 of the
Constitution. Relying upon Challappan's Case the Hi gh Court
hel d that no opportunity had been afforded to the Respondent
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before i nposing the penalty of compul sory retirenment on him
It further held that the inpugned order was defective
i nasmuch as it did not indicate the circunstances which were
considered by the disciplinary authority except the fact of
convi ction of the Respondent.

We are unable to agree with either of the two reasons
given by the High Court for setting aside the order of
conpul sory retirenent. So far as the first ground upon which
the H gh Court proceeded is concerned, as already pointed
out that part of the judgnment in Challapan’s case is not
correct and it was, therefore, not necessary to give to the
Respondent any opportunity of hearing before inposing the
penalty of conpul sory retirement on him

It was, however, argued that the penalty inmposed upon
the Respondent was not of dism ssal or removal from service
but of
283
conpul sory retirenent ~ and, therefore, clause (a) of Article
311(2) did not apply. The argument cannot be accepted. The
conpul sory retirenent of the Respondent was not by reason of
his reaching the age of superannuation or under other rules
whi ch provide for conmpulsorily retiring a governnent servant
on his conpleting the qualifying period of service. The
order of conpul sory retirement in this case was under cl ause
(i) of Rule 19 of the CGvil Services Rules and was by way of
i mposi ng upon himone of the major penalties provided for in
Rule 11. It is now well settled by decisions of this Court
that where an order  of conpul sory retirenent is inmposed by
way of penalty, it amounts to renoval from service and the
provisions of Article 311 are attracted. (See State of U. P.
v. Shyam Lal Sharma, [1972] 1 S.C. R 184,189 and the cases
referred to therein).

The second ground upon which the High Court rested its
decision is equally unsustai nable.” The circunstances which
were taken into consideration by the disciplinary authority
have been sufficiently set out in~ the order of conpul sory
retirement, they being that the Respondent’s conviction
under section 332 of the Indian Penal Code and the nature of
the offence committed which |ed the disciplinary authority
to the conclusion that the further retention of the
Respondent in the public service was undesirable. The
mention of section 332 of the Indian Penal Code in the said
order itself shows that Respondent was hinself a public
servant and had voluntarily caused hurt to another public
servant in the discharge of his duty as such public servant
or in consequence of an act done by that person-in the
| awful discharge of his duty. The facts here are el oquent
and speak for thenselves. The Respondent had gone to the
office of his superior officer and had hit himon the head
with an ironrod. It was fortunate that the skull of Raj
Kurmmar was not fractured otherwise the offence “comitted
woul d have been the nore serious one under section 333. The
Respondent was lucky in being dealt wth leniently by the
Magi strate but these facts clearly show that his retention
in public service was undesirable. In fact, the conduct of
the Respondent was such that he nerited the penalty of
di sm ssal from governnent service and it is clear that by
i mposi ng upon himonly the penalty of conpul sory retirenent,
the disciplinary authority had in his mnd the fact that the
Magi strate had released him on probation. W accordingly
hold that clause (i) of Rule 19 of the Cvil Services Rul es
was rightly applied to the case of the Respondent.
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This Appeal, therefore, requires to be allowed and the

wit petition filed by the Respondent in the Madhya Pradesh
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Hi gh Court deserves to be di sm ssed.

CISF Matters

Cvil Appeal No. 3484 of 1982 - Union of India and
others v. Sada Nand Jha and others and Civil Appeal No. 3512
of 1982 - Union of India and others v. G P.Koushal - relate
to the nenbers of the CIS Force who were disnmissed fromthe
Force after dispensing with the disciplinary inquiry by
applying clause (b) of Rule 37 of the CISF Rules read with
clause (b) of the second proviso of Article 311(2). A
except one of them filed a wit petition in the Patna Hi gh
Court while the remaining one filed a wit petition in the
Madhya Pradesh Hi gh Court. Both the Hi gh Courts allowed the
wit petitions relying upon the decisions in Challappan's
case. Civil Appeal No. 3484 of 1982 is directed against the
j udgrment of the Patna High Court while Civil Appeal No. 3512
of 1982 is directed against the judgment of the Mdhaya
Pradesh Hi gh Court.

Before dealing with the relevant facts, we may nention
that the 'counter affidavit filed to the wit petition in
both the said H gh Courts were unsatisfactory. At the
hearing of these Appeals ~an application was made on behal f
of the Appellants for leave to file a supplenentary return
This application was granted by wus in the interest of
justice and the supplenentary Return annexed to the said
application was taken on the record. W will now briefly set
out the facts which led to the passing of the inpugned
orders. The Respondents in Civil Appeal No. 3484 of 1982 are
di sm ssed nenbers ‘of the CISF Unit at Bokaro Steel Plant of
the Bokaro Steel Limited situate at Bokaro in the State of
Bi har tenporary security guard in the CISF Unit posted at
Security Paper MII| at - Hoshangabad in the State of Madhya
Pradesh. W will first deal with the facts of Cvil Appea
No. 3484 of 1982. The nenbers of the CISF Unit at Bokaro had
formed an all-India association in Mirch 1979 and one
Sadanand Jha, Respondent No. 1, was elected as its Cenera
Secretary. Thereafter, a country wde agitation was carried
on for recognition of the said (‘association. In June 1979
sonme of the nmenbers of the said association were called upon
to nmeet the Home M nister at Del hi. A del egation of the said
association went to Delhi. Wile there they staged a
denonstration. Some of the denonstrators, including Sadanand
Jha, were arrested. What happened thereafter can best  be
rel ated by extracting paragraphs 3 to 9 of the suppl enentary
Return filed by Shri Madan Gopal, the Deputy lnspector-
General, CISF Unit of Bokaro Steel Plant,  Bokaro, pursuant
to the leave granted by this Court. These paragraphs read as
follows :
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"3. The said persons were arrested at Del hi, but
subsequently released on bail. At Bokaro /Stee
Plant, the agitation which was going on assuned
aggravated fromon and from 27th May, 1979. Qut of
1900 persons belonging to CISF Unit, Bokaro Stee
Pl ant, Bokaro about 1000 persons participated in
the processions and violent denobnstrations. The
sai d enployees indulged in agitational acts and
viol ent indiscipline. The said personnel unleashed
areign of terror inthe wunit lines and openly
incited others to disobey the |awful orders. The
sai d persons indulged in several acts of violence
and created a very serious |law & order problem and
an at nosphere of col l ective vi ol ence and
intimdation. The said agitation and the violent
activity reached a very serious proportion in the
| ast week of June, 1979 with the result that Army
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had to be called by the State Authorities on
23.6.1979. Annexed hereto and marked Annexure AFD-
| is the request fromthe Hone Conmmi ssi oner
Bi har Governnent to the Mnistry of Defence,
Government of India dated 23.6.1979 requesting for
the deployment of the Army so as to restore
normalcy in the area. The State Government had
al so depl oyed 9 Magistrates to assist the Arny
authorities as also the CRPF for restoring the
normal conditions at the Bokaro Steel Plant. A
copy of the order is enclosed herewith and market
as Annexure AFD- I

4. On 24.6.1979, on seeing the arrival of the
Arnmy, the agitators started nmking preparations
for armed resistance by putting up sand bags,
flood Iights and barricades in the CISF Lines.
They had gai ned the control of ClSF Lines and the
Oficers were not allowed to have any access to
the Lines or to other ranks of Cl SF

5. On 25.6.1979, the Arny along with 9 Magi strates
tookup positions round the CISF Lines in the
early hours and called upon the agitators to give
up charge ~of the Arnoury. Inspite of giving
repeated warnings by the authorities to give up
charge of the Arnoury, the agitators did not give
up arns, but, instead, resorted to violence. The
agitators started firing at 0320 hours at the
Arnmy. The' Arny returned the fire. The said
exchange of = fire continued for 3 hours before the
Arny could spell out-the violent retaliation of

the agitators. The said violent exchange of fire
resulted in the instant death of one Arny Major
and 2 nore Arny personnel were also killed as a
result of firing by the Cl SF personnel

6. It may also be stated that there were 22 death
in the course of the said pitched battle, which
went on for three hours between the violent armed
agitators and the Arnmy.

7. In regard to the aforesaid violent activities
and the conmi ssion of of fences, about 800
personnel were rounded up by the Arny and | ater on
arrested by the local police. It is pertinent to
mention here that at the relevant tine, about 1900
personnel were deployed in CISF Unit, Bokaro Stee

Pl ant, Bokar o. Mor e t han 1000 per sonne

partici pated in t he af oresai d agi tationa

activities. Besides the persons arrested by the
authorities concerned, a substantial  number of
agitators were at large. Mdst of themeither fled
away or went underground and | arge nunber of arnms
and anmmunitions were also wth them The search
and seizure of arms and amunition were going on
and as a result thereof wup till 1.7.1979, 65
rifles along with large quantity of anmmunitions,
11 Molotov cooktails, 20 kgs. of sul phur, 20 kgs
of glass chips and other explosives and 1048
enpties of .303 ammunition were recovered fromthe
area after the Army action. A copy of the FIR
| odged in connection with aforesaid conm ssion of
offences is annexed herewth and marked as
Annexure (AFD-111).

8. Notwithstanding the arrest of the said about
800 enpl oyees, as aforesaid, atnosphere at the
Bokaro Steel Plant continued to be vitiated due to




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 112 of 122

287

Shri
statenents
annexed to

t he

terror and collective fear and the functioning of
the CISF Unit and its administration at Bokaro had
conpl etely broken down. It was only Army which
could control the situation by its continued
presence. The Arny was withdrawn fromthe Bokaro
Steel Plant only on or about 2.7.1979, however it
may not be out of place to nention here that
al t hough the Arny was withdrawn in the early July,
1979 but at nosphere of terror and tensi on
continued for a couple of nonths. The CRPF
continued performng security duties till Nov. 79.
Besides this

Bihar MIlitary  Police took charge of armoury from
arny and continued to performsone of armed duties
of CISF as CISF Unit was not in a position to
functionnormally for a considerable tine. Even
the State aut hority  apprehended a dangerous
situationafter the Army action including threat
to lives of senior officers of ClSF

9. I'n the nmeanwhile, having regard to the violent
and disturbed situation which prevailed in the
Bokaro Steel” Plant as also the collective actions
of violence, mass terror and intimdation and
threats to supervisory and |oyal staff, it was
reasonably believed that any inquiry in accordance
with the provisions of the Rules 34, 35 and 36 of
Cl SF  Rules, 1969 or in~ accordance wth the
requi rements of Article 311(2) woul d be dangerous,
counter productive and woul d aggravate the al ready
exi sting dangerous situation. It was al so
reasonably believed that the  circunstances were
such as would make the hol'ding  of any inquiry
sel f-defeating, subversive or would result in
consequent detriment to public interest. It was in
these circunstances that the concerned authorities
forned reasonable nexus that any inquiry in
accordance with t he rul es was reasonably
i mpracticabl e and inmpugned orders were passed in
vi ew t hereof."

W& see no reason to doubt the above statenents nade by

Copal in the Supplementary Return for these
are supported by docunments which have been
the Supplementary Return. The facts set out in

paragraphs of the Supplenentary Return are

el oquent and speak for themnmselves. They are also reflected

in the
sane terns
numnber

i mpugned order. Al the inmpugned orders-are in the

apart from the nmention of the name and service
the particular nenber of the said CISF Uit

agai nst whom the order is made. By way of a specinmen we set

out bel ow

the i npugned order dated June 29, 1979, nade in

t he case of Sadanand Jha. The said order is as follows :
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"Whereas a large group of nenbers of Centra
Industrial Security Force (hereinafter referred to
as the Force) of CISF Unit, Bokaro Steel Ltd.,
Bokaro have indul ged and still continue to indul ge
in acts of insubordination and indiscipline,
dereliction of duty, absenting from PT and parade,
taki ng out processions

and raising slogans such as 'INQULAB ZI NDABAD .
"VARDI VARDI VARDI BHAI BHAI LARKE LENGE PAI PAI

"JO HAMBE TAKRAYEGE CHOOR CHOOR HO JAYEGA and
"PUNJAB KI  JEET HAMARI HAI AAB CI SF KI BARI HAI',
participating in the gherao of Supervi sory
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O ficers, participating hunger strike and ' dharna’
near the Quarter Guard and Adninistrative Building
of CISF Unit, Bokaro Steel Ltd., since 27th My
1979 in violation of the provisions of Cl SF Act,
1968 and instructions of the Superior O ficers and
in conplete disregard of their duties as menbers
of the Force;

And whereas the aforesaid group also indulged in
threats of vi ol ence, bodily harm and other acts of
intimation to Supervisory Oficers and | oyal nenbers of the
For ce;

And whereas by the aforesaid collective action, the
nmenbers of the Force have created a situation whereby the
normal functioning of the Force at the aforesaid ClISF Unit
has been rendered difficult and inpossible;

And whereas 7205199 Security Guard Sada Nand Jha as an
active participant of the aforesaid group has been extrenely
rem ss and negligent in the discharge of his duty and has
proved totally wunfit for the sanme by absenting hinself from
parade unauthorisedly and indulging in various acts of
extreme indiscipline and m's-conduct, as aforesaid;

And whereas | am satisfied that in the facts and
ci rcunmst ances, any attenpt-to hold departnental inquiry by
serving a witten charge-sheet and fol l owi ng ot her
procedures in the /manner provided in rules 35 and 36 of the
CISF Rules, 1969 will be frustrated by the collective action
on the part of the aforesaid group and hence it is not
reasonably practicable to hold such inquiry;

And whereas on a consideration of the facts and
circunmst ances of the case | amsatisfied that the penalty of
di sm ssal from service shoul d be inposed on 7205199 Security
Guard Sada Nand Jha

Now, therefore, in exercise of the powers conferred by
sub-rule (b) of the rule 37 of the CI'SF Rules, 1969 read
with clause (b) of the second proviso to clause (2) of
Article 311 of the
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Constitution, | hereby order that 7205199 Security / Quard
Sada Nand Jha be dismssed from service wth imediate
effect."

The CI'S Force has been constituted under the Cl SF Act
for the better protection and security —of industria
undert aki ngs owned by the Governnent. Under section 14 of
the Act, the Inspector-General of the CI'S Force nay on a
request in that behalf fromthe Mnaging Director of an
I ndustrial undertaking in public sector, showing the
necessity thereof, depute such nunber of supervisory
officers and nenbers of the CIS Force as the |Inspector-
General my consider necessary for the protection and
security of that industrial undertaking and any installation
attached thereto. The purpose of constituting the Cl'S Force
is set out in the Statement of Objects and Reasons to the
Bill which when enacted became the CISF Act. The said
Statement of Objects and Reasons is published in the Gazette
of India Extraordinary dated August 2, 1966, Part 11,
Section 2, at page 435, and is as follows :

"At present security arrangenents at inportant
i ndustrial undertakings in the public sector are
handled by the Wtch and Wird staff of the
Organi zati on concerned. The Watch and Ward staff
is generally engaged in guarding the entrances or
the perineter of the industrial undertaking and in
preventing entries of unaut hori zed per sons.
Unpl anned recruitnent, i nadequat e supervi si on,
training and discipline have made the existing
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wat ch and ward staff ill equipped to discharge its
responsibilities. It is considered necessary to
strengthen the security arrangenments in vita
i ndustrial undertakings. For that purpose it is
proposed to constitute a centrally recruited,
organi sed and trained Industrial Security Force.
The Force wll primarily be responsible for the
wat ch and ward of industrial undertakings owned by
the Central Governnent and may be depl oyed at the
request and cost of nmanagenents, for security
duties of i ndustrial undertakings in public
sector."”

The CI'S Force is an Arned Force and the security duties
to be perforned by the CIS Force are of vital inportance to
the industrial production of the country. The CI'S Force has
been conferred very w de powers. Under Section 11 of the
Cl SF Act, any supervisory officer or menber of the Force
may, w thout any order
290
froma Mgistrate and w thout a warrant, arrest any person
who has been concerned in or ~against whom a reasonable
suspi cion exists of his having been concerned in or who is
found taking precautions to conceal his presence under
ci rcunst ances which  afford reason to believe that he is
taking such precautions with a view to conmmtting a
cogni zabl e offence relating to the property belonging to any
i ndustrial undertaking or other installations. Sinilarly,
under section 12 for the sane purpose a supervisory officer
or nenber of the C'S Force, not bel ow the prescribed rank
has the power to search the person and bel ongings of any
person whom he has reason to believe to have conmmtted any
such offence as is referred to in section 11. Fromwhat is
stated above, it is obvious that in a Force entrusted with
such large responsibility, nmaintenance of discipline is npst
essential and this is nmade clear by section 18(1) of the
CI SF Act which provides as follows :

"18. Penalties for neglect of duty, etc.-
(1) Wthout prejudice to the provisions contained
in Section 8, every nenber of the Force who shal
be guilty of any violation - of duty or  wlful
breach or neglect of any rule or regulation or
| awful order nade by a supervisory officer, or who
shall withdraw from the duties of his office
wi t hout pernission, or who, being absent on | eave,
fails, without reasonabl e cause, to report hinself
for duty on the expiration of the |leave or who
engages hi nsel f wi t hout aut hority in any
enpl oyment other than his duty as a nenber of the
Force, or who shall be guilty of cowardice, shall
on conviction, be punished with inprisonnent for a
termwhich nay extend to six nonths."
Under section 19 of the CISF Act, the Police (Incitement to
Di saffection) Act, 1922, applies to supervisory officers and
menbers of the CIS Force as it applies to nmenmbers of a
Pol i ce Force. Under section 20, neither the Paynent of Wages
Act, 1936, nor the Industrial D sputes Act, 1947, nor the
Factories Act, 1948, nor any corresponding State Act applies
to the nmenber of the C' S Force

The facts set out in the Supplenentary Return of Shr
Mohan CGopal and in the inpugned orders show that there was a
total breakdown of discipline in the CIS Force. There was a
wilful and del i berate di sobedi ence of orders of the
supervisory officers and 'gherao’ of such officers. There
was a hunger strike, dharna,
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shouting of revellious slogans and threats of violence and
bodi |l y harmto supervisory officers and acts tending to
intimdate the supervisory officers and | oyal nenbers of the
staff. There were acts of insubordination and deliberate
negl ect and wilful violation of their duties by a very |l arge
section of the menbers of the CI'S Force stationed at Bokaro.
Al these acts virtually amounted to a nutiny and how grave
the situation was can be judge fromthe fact that the arny
had to be called out and a pitched battle took place between
the army and the nenbers of the Force. No person with any
reason or sence of responsibility can say that in such a
situation the hol di ng . of an inquiry was reasonably
practicabl e.

It was said that the inpugned orders did not set out
the particular acts done by each of the nenbers of the CS
Force in respect of whomthe dism ssal orders was made, and
these were nerely cyclostyled ~orders wth the names of
i ndi vi dual, menbers of the C S Force filled in. Here was a
case very much like a case under section 149 of the Indian
Penal Code. The acts alleged were  not of any particular
i ndi vi dual-_acting by hinself. These were acts of a large
group acting collectively with the common object of coercing
those in charge of the administration of the CIS Force and
the Government in order to obtain recognition for their
associ ation and to/concede their demands. It is not possible
ina situation such as this to particularize the acts of
each individual nenbers who participated in the conm ssion
of these acts. The 'participation of each individual nmay be
of greater or |esser degree but the acts of each individua
contributed to the creation of ~a situation in which a
security force itself becanme a security risk.

It was subnitted at the Bar that the real reason for
passing the orders inpugned in Cvil Appeal No. 1484 of 1982
was the encounter with the arnmy on June 25, 1979, and this
real reason as not nentioned in the inpugned order because
the Respondents had been arrested and were bei ng prosecuted
and, therefore, before passing the inpugned orders, the
di sciplinary authority would have. had to wait “till the
prosecutions were over. Such an allegation has not been made
in the wit petition filed in the Hgh Court. In fact, there
is no nentionin the wit petition of the help of the army
bei ng sought or of the encounter with the arny. The i nmpugned
orders nentioned the reasons why they were passed. Then
Suppl ementary Returns bears out these reasons. W have,
therefore, no hesitation in accepting what is stated in the
292
i mpugned orders. In our opinion, clause (b) of Rule 37 of
the CISF Rules and clause (b) of the second proviso to
Article 311(2) were properly applied to the cases ~of the
Respondent s.

Finally, a grievance was nmade at the Bar “that the
di sm ssed nmenbers of the C'S Force had filed departmental
appeal s and the appeal s of those who had been di scharged by
the Magistrate were allowed and these appellants were
reinstated. W do not know how far this is correct nor the
reasons for allow ng such appeals, but if what is stated is
ture, it is not fair and the renmaining appeals should be
di sposed of as early as possible.

The i nmpugned order in Cvil Appeal No. 3512 of 1982 is
in the same terns as the inpugned orders in Cvil Appeal No.
3484 of 1982. The situation at Hoshangabad was very nuch the
same as at Bokaro and in our opinion clause (b) of Rule 37
of the CISF Rules and clause (b) of the second proviso to
clause (2) of Article 311 were properly applied to the case
of the Respondent.
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Both these Appeals, therefore, require to be all owed.

Rai | way Service Matters

Cvil Appeals Nos. 3231 of 1981 and 4067 of 1983 and
all the wit petitions filed in this Court (except Wit
Petitions Nos. 1953 of 1981, 7393,1392 and 2022 of 1981) and
all Transferred Cases, that is, wit petitions filed in Hi gh
Courts and transferred to this Court, relate to railway
servants who were either dism ssed or renoved from service
by applying to their cases either clause (ii) of Rule 14 of
the Railway Servants Rules or clause (b) of the second
proviso to Article 311(2) or clause (ii) of Rule 14 read
with clause (b) of the second proviso.

We have carefully gone through the facts of each of
these cases. The majority of the railway enpl oyees who were
di smissed or renoved are alleged to have been concerned in
i nci dent which took place in all-India strikes of railway
enpl oyees. Many of ‘these enpl oyees bel onged to the all-India
| oco-running staff.

The proper running of the railway service is vital to
the country. Railway trains carry not only those going for a
hol i day but al'so those who commute to work or business. In

certain cities, for instance - Bonbay, Lakhs comute daily
by train for
293

this purpose. The 'railway trains also carry those going to
attend the funeral or obsequi el cerenonies of near and dear
ones and equally they carry narriage -parties. They carry
those who are in ‘urgent need of nedical treatnment or have
been seriously injured and not having proper medical aid in
the places where they reside, have to be rushed to the
nearest town, <city or district headquarter where such
nedical aid is available. They carry essential comodities
i ke foodgrains, oil, etc. They carry equiprent and
machinery vital for the needs of ~the country. In times of
di sturbances they carry nenbers of the Defence Forces and
the Central Reserve Police Force. In this connection, it is
pertinent to note what Shah,J., ‘as he then was, had to say
in Moti Ram Dekh’s case (at pages 795-6) about the railway
adnmi ni stration and enploynent in railway service:
" enployment in the Railways is in avitally
i mportant establishment of the Union in which the
enpl oyees are entrusted with valuable equipnent
and a large neasure of confidence has to be
reposed in themand on the due discharge of the
duties the safety of the public and the efficient
functioning of the governmental duties depend. Not
only the travelling public, but the Union and the
States have in a considerable nmeasure to depend
upon rail transport for the functioning of  the
governmental machinery and its welfare activities.
It would be possible even for one or a few
enpl oyees of t he Rai | way to par al yse
conmuni cati ons and novenent of essential supplies
| eading to disorder and confusion. The Railway
service has therefore a special responsibility in
the snooth functioning of our body politic...."

As pointed out in Kameshwar Prasad and others v. The
State of Bihar and another (at page 385) there is no
Fundanental Right to resort to a strike. Astrike is only
legal if an Act permts it and only if it is called in
conpliance with the conditions prescribed by the Act. The
definition of "public utility service" in clause (n) of
section 2 of the Industrial Disputes Act, 1947, includes and
railway service. The term"strike" is defined in clause (Q)
of section 2 of the said Act. The said clause (q) is as
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foll ows :
"strike’ neans a cessation of work by a body of
persons enpl oyed in any i ndustry acting in
conbi nati on
294
or a concerted refusal, or a refusal wunder a
conmon under st andi ng, of any nunber of persons who
are or have been so enployed to continue to work
or to accept enploynment".
Under sub-section (1) of section 22 of the said Act, no
person enployed in a public utility service can go no strike
in breach of contract wthout giving to his enployer a
notice of strike as prescribed by that section. Under
section 24 a strike is illegal if it 1is comenced or
declared in contravention of section 22. Under section 26(1)
any workman who comences, continues or otherw se acts in
furtherance of a strike which is illegal under the said Act,
commits an offence punishable with inprisonment for a term
which may extend to one nonth” or with a fine which my
extend to fifty rupees or with both. The railway strikes
were all —commenced wi thout conplying with the provisions of
section 22. These strikes were, therefore, illegal and each
of the railway servants who participated in these strikes
conmitted an offence punishable wunder section 26(1) of the
said Act.

It may be that ' the railway servants went on these
strikes with the object of forcing the Governnent to neet
their demands. Their demands were for-their private gain and
intheir private interest. In seeking to have these demands
conceded they caused untold hardship to the public and
prejudicially affected public good and public-interest and
the good and interest of the nation

It was contended that the conduct charged against al
enpl oyees was not of equal gravity. This is true for in the
case of some of the railway servants the acts alleged to
have been comitted by themwould not if commtted in norma
times, merit the penalty of dismssal or renoval from
service, but when committed in furtherance of an‘all-India
strike which has paralysed a public utility service they
cannot be viewed in the sanme |ight.

It was also contended that the punishments were
arbitrarily neted out because in some centres the railway
servants were dismssed from service while in some other
centres they were renoved fromservice. The quantum -and
extent of penalty would depend upon the ~gravity of the
situation at a particular centre and the extent to which the
al | eged acts, though not serious in thensel ves, in
conjunction with acts conmtted by others, <contributed to
the bringing about of this situation
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In the context of an all-India strike where  a very
| arge nunber of railway servants had struck work, the
railway services paralysed, loyal workers and superior

officers assaulted and intimdated, the country held to
ransom the econony of the country and public interest and
public good prejudicially affected, pronpt and inmnediate
action was called for to bring the situation to normal. In
these circunstances, it cannot be said that an inquiry was
reasonably practicabl e.

On a careful exam nation of the facts of these cases
and the inpugned orders, we find that in each of these cases
clause (ii) Rule 14 of the Railway Servants Rules or clause
(b) of the second proviso to Article 311(2) or both, as the
case my be, were properly applied. Al these natter
therefore require to be di snm ssed.
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The Madhya Pradesh Police Forces Matters

The matters which nowremain to be dealt with are Wit
Petitions Nos. 1953, 7393, 1392 and 2022 of 1981. The
Petitioners belonged either to the Madhya Pradesh District
Police Force or the Madhya Pradesh special Arned Force. The
Petitioners were dismssed by orders of the Governor of
Madhya Pradesh by applying clause (c) of the second proviso
to Article 311(2) to them Al the orders are in the sane
terns except for the sanme and designation of the concerned
policeman. One of the orders nmay be reproduced as a
speci men. That order is as foll ows:

"As the Governor of MP. Under article 311(2) C
clause 2, sub-clauses (c) of the proviso of
Constitution is satisfied, that it is not
expedient in the interest of the security of State
that in case of ~ Shri Karan Singh const. no. 602,
2nd Bn. ~“SAF the alleged charges to be told,
enquiry to -be conducted, or opportunity to show
cause is to be provide as per provisions of clause
(2) of the above article,
And, as Governor of MP. is satisfied that the
conduct, which appears from his actions or
omi ssions, i's such that it is sufficient ground
for his di'sm ssal/term nation
As such, / the Governor of MP. on the ground of
powers vested to himunder article 311(2) C read
with article
296

310 of the Constitution disnisses/term nates Shr
Karan singh. Const. no. 602, 2nd B.n. SAF, under
said power, fromthe services, which wll apply
with i mredi ate effect.

On behal f and under orders of

the CGovernor of MP.
Sd/- (Indira M shra)
Under Secretary
Govt. of MP., Honme (Police) Deptt."

We have already held that in applying clause (c) of the
second proviso the Governor of —a State acts on his
subj ective satisfaction taking into consideration facts and
factors which are not proper matters  for judicial review
However, the claimof privilege was wai ved by the Governnent
and all the materials produced at the hearing and inspection
given to the other side. These nmmterials disclose that an
i nci dent took place on January 18, 1981, at the-annual Ml a
held at Gmalior in which one nman was burnt alive. Sone
persons, including a constable from each of ~these two
Forces, were arrested. These persons were remanded into
judicial custody. On January 20, 1981, several nenbers of
these two Forces indulged in violent denpbnstrations and
rioted at the Mela ground, denanding the release of their
col | eagues. They attacked the police station at the Mla
ground, ransacked it and forced the operator to close down
the wireless set. The situation became so dangerous  that
senior district and police officers had to approach the
Judicial Magistrate at night and get the tw arrested
constabl es rel eased on bail. The incident was discussed at a
Cabi net nmeeting, a decision was taken and the advice of the
Council of Mnisters was tendered to the Governor of Madhya
Pradesh who accepted it and issued the inpugned orders. On
further scrutiny sone nanes were deleted fromthe Iist of
di sm ssed personnel and sone others included. As a result of
this, some other menbers of these Forces began carrying on
an active propaganda against the Government, visiting
Jabal pur and other places in the State of Madhya Pradesh,
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hol di ng secret neetings, distributing leaflets, and inciting
the constabulary in these places to rise against the
adnm nistration as a body in protest against the action taken
by the Governnment. On this information being received, they
too were simlarly dismssed. These facts speak for
thensel ves. The police normally oppose the grant of bail to
an accused but here we have the paradoxical situation of
sone of the highest police and district officers going at
m dnight to the Magistrate’s house to apply for bail for
297
the accused. The police are the guardians of |aw and order
They stand guard at the border between the green valleys of
| aw and order and the rough and hilly terrain of |aw essness
and public disorder. If these guards turn | aw breakers and
create violent public disorder and incite others to do the
same, we can only exclaimwth Juvenal, "Qis custodiet
i psos’ Custodes?"- - who is to guard the guards thensel ves?"
(Satires, VI, 347). These facts K |eave no doubt that the
situation’ was such that pronpt. and urgent action was
necessary and the holding of ainquiry into the conduct of
each of the Petitioners would not have been expedient in the
interest of the security of the State. Al these four
Petitions, therefore deserve to be dism ssed.
Final Orders in the Appeals and Wit Petitions
For the reasons set out above, we pass the follow ng
orders in the above matters :
(1) CGvil Appeal No. 6814 of 1983 is allowed and
the judgnent and order ~appeal ed against are
reversed and set asideand the wit petition filed
by the Respondent in the H gh Court is hereby
di sm ssed
(2) Wit Petitions Nos. 1953, 7393, 1392 and 2022 of
1981 are hereby disnissed.
(3) All the remaining Wit Petitions and all the
Transferred Cases and Civil~ Appeals Nos. 3231 of
1981 and 4067 of 1983 are dism ssed while Civi
Appeal s Nos. 3484 and 3512 of 1982 are al lowed and
the judgnents and orders appealed against are
reversed and set aside ~and the wit petitions
filed by the Respondents . in the Hgh Courts are
hereby di sm ssed. e direct t he appel | ate
authority under the Central [Industrial Security
Force Rules, 1969, to dispose of as expeditiously
as possible such appeals of the nenbers of the
Central Industrial Security Force as may still be
pending. In the case of those government servants
inthis particular group of matters who have not

filed any appeal, in view of the fact that they
were relying wupon the decision of this Court in
Chal appan’s case, we give themtine till Septenber

30, 1985, to file a departnental appeal, if so
advised, and we direct the concerned appellate
authority to condone in the exercise of its power
under the relevant service rule
298

the delay in filing the appeal and, subject to
what is stated in this Judgnent under the headi ngs
"Service Rules and the Second Provi so -
Chal | appan’ s case and "The Second Proviso - C ause
(b)", to hear the appeal on nerits.

(4) Al interimorders nmade in the above matters
are vacated but the governnent servants will not
be liable to refund any anmobunt so far paid to
t hem

(5) There wll be no order as to costs in all the
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above matters.
(6) All other natters pending in this Court in
which a question of the interpretation of the
second proviso to clause (2) of Article 311 or of
an anal ogous service rule is involved will stand
di sposed of in accordance with this Judgnent.
THAKKAR, J. A benevolent and justice-oriented decision
of a three-Judge Bench of this Court, rendered ten years
back in a group of service matters, (D.P.QO Southern Railway
v. T.R Challappan), [1976] 1 S.C R 783, is sought to be
overruled by the judgnent proposed to be delivered by ny
| ear ned Brother Madon, J, with which, the majority appear to
agree. "Chal |l appan” having held the field for such a |ong
time, it would have been appropriate if a neeting of the
Judges Constituting the Bench had been convened to seriously
del i berate and evolve a consensus as to whether or not to
overrule it. A 'give and 'take of ideas, with due respect
for the holders of the opposite point of view (in a true
denocratic spirit of tolerance), with willingness to accord
due consideration to the sane, would not have inpaired the
search for the true solution or hurt the cause of justice.
The holders of the rival view points could have, perhaps,
successful |y persuaded and converted the holders of the
opposite point of view or got thenselves persuaded and
converted to the other point of view
Br ot her Madon, /J, to whomthe judgnent was assignhed by
the | earned Chief Justice, also appears to suffer heart-ache
on the sane score, for, in his covering letter dated July 6,
1985 forwarding the first instalnent of 142 pages he says :
PR | regret to state that the draft judgnent
could not be sent to you earlier. The reason was
t hat
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as we did not have a neeting to discuss this
matter, | did not know what woul d be the view of
ny other Brothers on the large nunber of points
which fall to be determined in these cases, except
partly in the case of two of ny Brothers 'with whom
by chance | got an opportunity to discuss certain
broad aspects...... "
If only there had been a neeting in order to have a
di al ogue, there mght have been a neeting of mnds, and we
m ght have spoken in one voice. Failing which, the hol ders
of the dissenting view point could have prepared their
di ssenting opinions. That was not to be. On the other hand,
it has so transpired that, the full draft judgnent running
into 237 pages has cone to be circulated in the norning of
July 11, 1985, less than 3 hours before the deadline for
pronouncing the judgnment. There is a time-compulsion to
pronounce the judgnent, on 11th July, 1985, as the |earned
Chi ef Justice who has presided over the Constitution Bench
is due to retire on that day, and the judge-tinme invested by
the five Judges would be wasted if it 1is not pronounced
before his retirenent. The judge-time would be so wasted
because the entire exercise would have to be done afresh.
The neck-to-neck race against time and circunstances is so
keen that it is inpossible to prepare an el aborate judgnent
presenting the other point of view wthin hours and
circulate the sane ampngst all the Judges constituting the
Bench in this inmportant matter which was heard for nonths,
nonths ago. | am therefore, adopting the only course open
to ne in undertaking the present exercise.
"Chal l appan’, in ny opinion, has been rightly decided.
And there is no conpulsionto overrule it - Even if the
ot her point of view were to appear to be nore 'attractive’,
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it is neither a good nor a sufficient ground to overrule
"Chal | appan’. After all what does ’'Challappan’ do? It does
no nmore than enjoin in the context of Rule 14(1) (a) and
therefore, as a logical corollary, also in the context of
Rule 14(a) (b) of the Railway Servants (D scipline and
Appeal ) Rules, 1968, that an enpl oyee nmust at |east be heard
on the question of quantum of punishment before he is
di smssed or renoved from service wthout holding any
inquiry. The ratio of the decision is so innocuous that
there is hardly any need to overturn it. Apart from the
wei ghty reasons articulated by the three-Judge Bench, there
are some nore which can be called into aid. But while the

"WwWill” is very much there, not the 'tine’, to elaborate the
reasons to buttress ' Chall appan’ and to counter the
criticismlevelled against the thesis
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propounded therein. O to expound ny point of viewin regard
to propositions in respect of which | have reservations. |
propose to do-so later if deened necessary.

For the present, therefore, suffice it to say, | am
unabl e to  persuade nyself-to fall inline with the majority
in overruling 'Challappan’ and wunable to concur with the
consequential orders being passed in that context. | amal so

unable to associate nyself wth the exposition of lawin
regard to the true nmeaning and content of the ’pleasure
doctrine’ and its inplications and inpact.

The sphere in which | am able to agree wth the
proposed judgnent is'in regard to the matters arising out of
orders passed in exercise of powers under Article 311(2) (c)
of the Constitution of India and the orders proposed to be
passed therein.

In the result:

|
Following the law laid down-in ’Challappan’ the under
menti oned appeal s are dismissed with no order as to costs: -
G vil Appeal No. 6814 of 1983
Union of India & Anr. v. Tulsiram Pate
Cvil Appeal No. 3484 of 1982
Union of India & O's. v. Sadanand Jha & O's.
Cvil Appeal No. 3512 of 1982
Union of India & Ors. v. G P. Kousha
I

Following the law laid down in 'Challappan’, the Wit
Petitions and allied appeals and the conpanion nmatters
hereafter nentioned are allowed and the -inpugned orders
against the Petitioners are declared to be void and quashed
with no order as to costs: -

Wit Petitions Nos. 2267, 2268, 2269, 2273, 3349,
3350, 3351, 3352, 3353, 6500, 8120 of 1982 & 562
of 1983. Bishwaroop Chatterjee etc. v. ~Union of
India & Os. etc. with CGvil Appeal Nos. 3231 of
1981 and 4067 of 1983. Achinita Biswas etc. V.
Union of India & Os. etc. and other ‘allied
Transferred cases and matters arising out  of
Rai | way Service matters.
301
111

The sane orders dismissing the Wit Petitions coupled

with the sane directions as per the majority judgnment in
Wit Petition No. 1953 of 1981, 7393, 1392, 2202 of
1981 and other allied MP. Police Force matters
under Article 311 (2) (c).

N. V. K
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