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1986 SCC (4) 615 1985 SCALE (2)289
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RF 1986 SC2030 (17)
R 1989 SC1796 (3)
ACT:

A. Uban Land (Ceiling and Regul ation) Act, 1976 (Act
XXXI'I'l of 1976) -Whether constitutionally valid vis-a-vis
Articles 39(b) and (c) of the Constitution.

B. Uban Land (Ceiling and Regulation) Act, 1976 (Act
XXXI'I'l of 1976), section 2(g),-Artificial definition of
famly in section 2(f), whether offends against Article 14
of the Constitution.

C. Urban Land (Ceiling and Regul ation) Act, 1976 (Act
XXXI'I'l of 1976), section 11(6)  validity of-Wether the
maxi mum |l imt of the anmobunt of conpensation payable fixed at
Rupees two | akhs is illusory and confiscatory and therefore,
violative of Article 14 and 31(2) of the Constitution, as
amended by the Twenty-fifth Amendnent Act, 1971-Effect of
the Amendment.

D. Uban Land (Ceiling and Regul ation), Act, 1976 (Act
XXXI'I'l of 1976), section 23 validity of-The provision
subserves the objectives of Articles 39(b) and (c) and hence
protecte by Articles 31 and C, but the governing test of
di sposal of excess lands being "social good", any di sposa
in any particular case or cases which does not subserve that
purpose will be invalid.

E. Uban Land (Ceiling and Regulation) Act, 1976
section 27(1), wvalidity of-Wether offends Articles 14 and
19(1) (f).

F. Interpretation of statutes-Rule of reading down the
provision, Permssibility as a part of the judicial process.

G Constitution of India, 1950 Articles 31 and 300 -A-
Basic structure of the Constitution, thereby applicability
of -Whether right to property is a part of the basic
structure of the Constitution-State’s power of "em nent
domai n", and conditions precedent to exercise of that power,
expl ai ned.

H.  Constitution of India, 1950-Part |V-Directive
Principles of State Policy, character and cognisability by
the Courts.

863
1. Interpretation of Constitution and the approach to
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be adopted, expl ai ned.

J. Interpretation of statute-External and Interna
Ai ds, use of

LK. Words and Phrase-Concept and nmeaning of "Public
Pur pose. "

HEADNOTE

The Urban Land (Ceiling and Regul ati on) Act, 1976 (Act
XXXI'I'l of 1976) is in force in 17 States and all the Union
Territories in the country. It seeks to inpose a ceiling on
vacant lands in urban aggl omerations having a popul ati on of
two | akhs or nore and for that purpose classifies such urban
aggl omerations in various cities and towns in all the States
and Union Territories into four categories and fixes the
ceiling limt for each such category.

The primary  object and purpose of the Act, as its |ong
title 'and the Preanble show, is to provide for the

i mposi tion of a ceiling on vacant | and in ur ban
aggl onerations, for the acquisition  of such land in excess
of the ceiling limt, "to regulate the construction of

buil dings on such land for matters connected there wth,
with a view to preventing the concentration of urban land in
the hands of a few persons and specul ation and profiteering
therein and with a view to bring -about an equitable
di stribution of land in urban aggl onerations to subserve the
conmon good, presumably in furtherance of ‘the Directive
Principles of State Policy contained in Article 39(c) and
(b) respectively. The enactnent  has also been put in the
Ninth Schedule as Item 132 by the Constitution (Fortieth
Amendnent) Act, 1976; in other words, the enactnent enjoys
the benefit of protective wunbrella of both the articles,
Article 31-B and 31-C as it stood prior-to its amendnent by
the Constitution (Forty-second Amendrment) Act, 1976.

By these wit petitions the petitioners, who are
hol ders of wvacant land in the( urban agglonerations in
various States, are seeking to challenge the vires of sone
of the salient provisions of the ‘Uban Land (Ceiling and
Regul ation) Act, 1976 (XXXl Il of 1976) and since, according
to them sonme of the inmpugned provisions are pivotal and
non-severabl e, having an inpact on its entire schenme, the
whole Act is liable to be struck down as being invalid and
unconstitutional. The petitioners have, therefore, prayed
for an order quashing notices issued to them by the
concerned conpetent authorities under the Act and a mandanus
directing the respondents not to inplement the provisions
t her eof agai nst them

Di sm ssi ng the petitions and uphol di ng the
constitutional validity save and except section 27(1) by a
majority of 4:1 (A-P. Sen, J- partially dissenting on the
validity of sub-sections (1),(2), (3) and the opening  words
of sub-section (4) of section 23), the Court.

AN

HELD: Pernmjarity: (Y. V. Chandrachud, C.J., PN
Bhagwati, V.R Krishna Iyer and an. Sen. iis V. D
Tul zapurkar, J. dissenting).

864

1. The Urban Land (Ceiling and Regul ation) Act, 1976 is
constitutionally valid save and except section 27(1) in so
far a it inposes a restriction on transfer of any urban of
urbanisable land with a building or of a portion of such
buil ding. which is within the ceiling area. [877 E-F]

Per Chandrachud. C. J. and P.N. Bhagwati, J.

1. The Urban Land (Ceiling and Regul ation) Act. 1976 is
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valid. The vice from which a provision here or a provision
there of the inmpugned Act may be shown to suffer will not
justify the conclusion that the Act is not intended to or
does not, by its schene; in fact inplenent or achieve the
purposes of clauses (b) and (c) of Article 39 of the
Constitution.[878 C DO

2. The definition of "famly" in section, 2(f) of the
Act, which in relation to a person neans the individual, the
wi fe or husband, as the case may be, of such individual and
their unmarried mnor children, will not necessarily lead to
concentration of wealth in the hands of a few persons or
famlies. Such is not the intendnent, nor the drive, nor the
direct and inevitable consequences of the definition of
"fam ly", [873 D E]

3. Section 11(6) of ‘the Uban Land (Ceiling and
Regul ation) Act, 1976 whi ch provi des that the anmpunt payable
under sub-section (1) or sub-section (5) of section 11
shall, in. no case, exceed two |l akhs of rupees is valid. The
amount 't hus payable, is not illusory and the provision is
not confi'scatory ~Rupees two - lakhs'is not |like a farthing
even if the excess land may be a fortune.

[879 F]

4. Section 23 of the Urban Land (Ceiling and
Regul ation) Act is valid and does not. suffer from any
constitutional infirmty. Sub-section (4) of section 23 is
the prepondering provisio governing the disposal of excess
vacant |and acquired under the Act. Though it is "subject to
the provisions of 'sub-section (1) (2), and (3)", the
provisions of sub-section (1) are enabling and not
conpul sive and those of sub-sections (2) and (3) are
incidental to the provisions of sub-section (1). The
di sposal of excess vacant |ands nust  therefore be made
strictly in accordance with the nandate of sub-section (4)
of section 23, subject to this, -that in a given case such
land may be allotted to any person, for any purpose relating

to, or in connection wth any "industry" or the other
pur poses nmentioned in sub-section((1), provided that by such
allotment, a comon good will be subserved. The governing

test of disposal of excess |and being "social ~ good", any
di sposal in any particular case or cases which does not
subserve that purpose will be liable, to be struck down as
being contrary to the schenme and intendnment of the Act. The
preanbl e to the Act ought to resolve interpretational doubts
arising out of the defective drafting of section 23. "Conmobn
Good", being the witing on the wall, any disposal which
does not serve that purpose will be outside the scope of the
Act and, therefore, lacking in conpetence in diverse senses.
Private property cannot under the Constitution be acquired
or allotted for private purposes though an enabling power
like that contained in sub-section (1) of section 23
865
may be exercised in cases where the comopn good dictates the
di stribution of excess vacant land to an industry, as
defined in clause (b) of the Explanation to Section 23.
[878' G H, 879 A-E

5. Sub-section (I) of section 27 of the Act is invalid
insofar as it inposes a restriction on transfer of any
urbani sable land with a building or a portion only of such
buil ding, which is within the ceiling area. Such property
will therefore be transferable wthout the constraints
nentioned in sub-section (1) of Section 27 of the Act.
Not hi ng usefully can be added to the Judgment delivered by
Krishna lyer, J and the reasons given therein are fully
agreed to. [879 G H|

Per Krishna lyer, J. (Concurring)
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1. The legislation on the Ceiling and Regulation of
urban lands is constitutionally valid, though section 27(1)
is partially invalid. The legislation is obviously a nmeasure
for inhibiting concentration of urban lands in the hands of
a few persons and for equitable distribution of such land to
subserve the comon good. Article 39(b) and (c) of the
Constitution are directly attracted and the full est
exploitation of the material resources of the comunity
undoubtedly requires distribution of wurban land geared to
the conmon good.

[ 880 E-F]

2, Famly as defined in section 2(f) of the Act accords
with the current life style in wurban conditions and is
neither artificial nor arbitrary nor violative of Article
14. And the courts, in these days of famly planning and
self-reliance of the adult cannot condem as arbitrary, by a
process of judicial ratiocination, the |egislative provision
that a famly shall be defined as the parents plus their
m nor children. [886 B-(C

3.1 The paynent, fixed under section 11(6) of the Act
of a sumof Rs: two | akhs whatever be the total value of the
property in the market is not so fictitious and flimsy as to
be a farthing. Thereare no absolutes in law as in |ife and
the conpul sions of @ social realities mnust unquestionably
enter the judicial 'verdict. [881 G H

3.2 The various anendnents to Article 31 culmnating in
the present provision which provides for the paynment of the
"anmpunt" disclose ‘a determ ned approach by ‘Parliament in
exercise of its constituent power to ensure that ful
conpensation or even fair conmpensation cannot be cl ai ned as
fundanental right by the private owner ~and that  short of

paying a "farthing for a fortune” the question of
conpensation is out of bounds for the court to investigate.
[881 D F]

3.3 Having regard to the human condition of 'alarge
percent age of pavenment dwellers and slum dwellers in our
urban areas and proletarian mserables in our rura
vast nesses, any one who gets Rs. 2 Ilakhs can’ well be
regarded as having got sonething substantial to go by. In a
soci ety where half of humanity lives below the breadline, to
regard Rs. 2 lakhs as a farthing is farewell to poignant
facts and difficult to accept. Therefore, section 11(6) is
i nvul nerabl e and does not contravene Article 31(2) the
paynment stipulated is reasonable, neither a nere nockery or
discrimnatory. [884 E-F]

866

4. The whole story of the legislation,  the |I|ong
gestation of pre-legislative consi deration, the brooding
presence of Article 39(b) and (c) and the enphasis in
Section 23(4) on compbn good as the guiding factor for
di stribution point to public purpose, national devel opnent
and social justice as the cornerstone of the policy of
di stribution. Any transgression of Article 39(b) and (c) is
beyond the scope of Section 23(1) and disposal of  land
thereunder nust subserve the common good and not the
reverse. This Ilimtation on the wide words of section 23(1)
isa mtter of semantics and reading down the judicia
process. To sustain a law by interpretation is the rule. To
be trigger-happy in shooting at sight every suspect lawis
judicial legicide. Courts can and nust interpret words and
read their nmeanings so that public good is pronmpted and

power m suse is interdicted. The wi de definition of
"industry" or the use of general words |ike "any person" and
"any purpose" cannot free the whole clause from the

inarticulate major premse that only a public purpose to
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subserve the comobmon good and filing the bill of Article
39(b) and (c) will be perm ssible. The touchstone is public
purpose, community good and like criteria. If the power is
used for favouring a private industrialist or for nepotistic
reasons the oblique act wll neet with its judicia

Water|l oo. To presune as probable graft, nepotism patronage,
political clout. friendly pressure or corrupt purpose is
i mper m ssible. The law will be good, he power will be
i npeccable but if the particular act of allotnment is nala
fide or beyond the statutory and constitutional paraneters
such exercise will be a casualty in court and will be struck
down. The power of judicial review to strike at excess or
mala fides is always there for vigilant exercise. Hence,
even the crude drafting of section 23(4) by the unwanted
"subject to" wll not whittle down the power, why the
obligation, to distributevacant I|and, not according to
personal , political or official-fancy but strictly geared to
the good set down in Article 39(b) and (c).
[887 D-H, 888A; 889D

5. . Section 27(1) of the Act, is invalid, partially.
[880 A

6.1 The question of basic structure being breached
cannot arise when examining the vires of an ordinary
| egi sl ation as di sti ngui shed from  a Constitutiona

amendnment. Nor, indeed, can every breach of equality spel
disaster as a lethal’ violation of the basic structure.
Peri pheral inequality is i nvitable when | arge-scal e

equal i zati on processes are put into action. Wuat is a
betrayal of the basic feature is not a mere violation of
Article 14 but a shocking, unconscionable ~or unscrupul ous
travesty of the quintessence of equal justice. If a
| egislation does go that far it shakes the denocratic
foundation and nust suffer the death penalty. But to permt
the Bharti ghost to haunt the corridors of the  court
brandi shing fatal wits for every feature of inequality is
judicial paralysation of parlianentary function. Nor can the
constitutional fascination for the basic structure /doctrine
be made a Trojan horse to penetrate the entire | egislative
canp fighting for a new social order and to overpower the
battle for abolition of basic poverty by the basic structure
"msslle.

[889 E-H, 890A]

6.2 Right to property is not part of the basic
structure even his right to develop is not the basic
structure of India for ever. The whole adventure of the
Constitution is to rempove poverty and in that process renove
concentration of
867
property, not for a return, but for alnost free, if the
justice of the situation commended itself to the |egislation
to take it that way.

Kesavanda Bharati v. State of Kerala [1972] Supp. SCR
p. | referred to.

6.3 Part 1V which seeks to build a Social Justice
Society, is basic to our constitutional order. The Directive
Principles of State Policy being paramunt in character and
fundanental in the country’'s governance, distributive
justice, envisaged in Article 39(b) and (c) has a key role
in the developnental process of the Socialist Republic that
I ndi a has adopted. [888 C, 880 G

Per Tul zapurkar, J. (dissenting)

1. The wurban Land (Ceiling and Regul ation) Act, 1976,
though purporting to do so, does not, in fact, further the
directive principles in Article 39(b) and (c). The neasure
was, undoubtedly, taken in hand with a view to achi eve the
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unexceptional objectives underlying Article 39(b) and (c)
and supported by several State Legislatures as per their
resol utions passed under Article 252(1) with a [|audable
object nanely, to clothe the Parliament with |egislative
conpetence to enact a law for the inmposition of ceiling on
urban i mmovabl e property for the country as a whole, but the
enacted provisions mnmisfire and produce the opposite results
and al so danmge or destroy the essential features or basic
structure of the Constitution. Section 2(f) in relationto
prescription of ceiling area permts unwarranted and
unjustified concentration of wealth instead of preventing
the same and is in teeth of the objective under Article
39(c): Simlarly section 23 produces results contrary to the
obj ectives under Article 39(b) Therefore, the inpugned Act
is outside the protective unbrella of Article 31-C. Further
sections 2(f) 23 and 11(6) which puts a maximumlimt on the
guantum of the anpbunt _payable in respect of excess vacant
| and acquired froma  holder irrespective of the extent of
area held by himthese three provisions flagrantly violate
those aspects of Articles 14 and 31 which constitute the
essential -and —basic features of the Constitution and hence
the protective wunbrella of Article 31-B is not available to
the i mpugned Act inasmuch™ as the Fortieth Constitution
Amendnent Act, 1976 to the extent to which it inserts the
Act in the Ninth Schedule is beyond the constituent power of
the Parlianent. Section 23 which authorises conpulsory
acqui sition of property for private purposes-is in breach of
the doctrine of enminent domain and since it flagrantly
violates Article 31(1l) is ultravires and unconstitutional
Simlarly section 27 being severable is partially ultra
vires and unconstitutional, being beyond theanmbit of the
Act and also violative of Article 14 - of t he
Constitution.[916 H, 917A-D

The |l egislative conpetence of the Parlianment ' bring
still there, a well dr aft ed enact nent wi t hin t he
constitutional limtations of the  subject would be the
proper renedy.[198 G H

Union of India v. Valluri Basaviah Chowdhry, [1979] 3
SCR 802 referred to.

2.1 The artificial definition of " Famly" given in
section 2(f) of(t) of Act, when considered in relation to
the prescriptions of the ceiling area under
868
section 4(1) is clearly violative of and strikes at the root
of the equality clause contained in Article 14 of the
Constitution. This artificial definition together with the
doubl e standard adopted for fixing the ceiling area runs
through and forns the basis of chapter I1l of the Act and
the discrimnatory result or inequalities produced thereby
are bound to have an inpact on the schene of that chapter
and, therefore, along with it the whole chapter - 1Ill nust
fall being violative of Article 14. [898 C F]

2.2 The classification made between mnor children and
maj or children belonging to a famly is not based on any
intelligible differentia having no nexus to the object
sought to be achieved by the Act, which is to acquire excess
vacant land after leaving the ceiling area to the famly. It
has not been shown that so called nuclear famlies alleged
by in vogue have replaced normal famlies which include
maj or sons or joint Hindu famlies in urban areas. [898 B-(

Kari mbi | Kunhi koman v. State of Kerala [1962] Supp. 1
SCR 829; A P. Krishnasani Naidu v. State of Madras [1964] 7
S.R 82 foll owed.

2.3 Apart fromthe discrimnatory result which the
artificial definition of famly in section 2(f) produces,
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the adoption of the artificial definition of "famly" and
doubl e standard for fixing ceiling area one for a famly
with minor children and another for a famly wth ngjor
children and conpletely ignoring the concept of Joint Hindu
Famly in relation to prescription of ceiling area clearly
lead to results which run counter to the directive
principl es cont ai ned in Article 39 (c) of the
Constitution.[899 E-F]

3.1 Section 11(6) of the Act, which puts the maxi nmum
l[imt of Rupees Two | akhs on the amount payable to a hol der
of excess vacant |and acquired under the Act irrespective of
the extent of such excess vacant |land held by himis not
nerely violative of Articles 14 and 32(2) of the
Constitution, but woul d - be a piece of confiscatory
| egi sl ati on, because vacant |land in excess of that portion
which at the prescribed rates is worth Rupees Two | akhs
stands confiscated to  the State wi thout any paynent
what sover . [911 C D

3.2 The ~enactments involving |arge schenes of socia
engi neering li ke abolition of Zanmindars, agrarian reforms
nati onal i sation of undertakings and busi nesses and the |ike,
where avowedly the benefit of the comunity or public at
large is the sole consideration are distinguishable fromthe
i nstant case, where "industry" has been expressly defined to
i ncl ude business, /trade or profession in private sector and
where power has been coffered upon the State Governnent to
all ot properties acquired under the enactnent to individua
busi nessman, trader 'or professional to enable himto carry
on his private business, trade or profession, that is to
say, where the legislation is a fraud on State's power of
em nent domain, such a provision of putting a maximum/limt
on conpensation payable in respect of the acquired property

irrespective of its extent wll have to  be regarded as
confiscatory in nature. [911E 912 A-(
869

However, section 11 (6) i's clearly a severable
provision, and, therefore, ultra vires and unconstitutional.
[ 913A]

State of Kerala v. The Gnalior Rayon Silk Mg.Co. Ltd.
[1974] | SCR 671 distingui shed.

4.1 Section 23 of the Act which authorises conmpul sory
acquisition of property for private purposes flagrantly
violates those aspects of Article 31 which constitute the
essential or basic features of the Constitution and -is,

therefore, wultra vires and unconstitutional. Further

i ndi spensably, it is the nost vital, integral and non-
severable part of the entire schene of urban ceiling as
without it the schene will nerely remain a schene for unjust
and illegal enrichment of the State, and therefore, the
whol e of chapter 1l in which it occurs, nust fall with it.
[ 906 A-B]

4.2 Article 31 of the Constitution has nore than one
facet: it undoubtedly confers wupon individuals (including
non citizens) and corporate bodies a fundamental right to
property and incorporates in our Constitution the concept of
State’'s power of eminent domain i.e. power of conpulsory
acqui sition of private property and prescribes t wo
condi tions precedent to the exercise of that power, nanely,
(i) such acquisition cannot be except for a public purpose
and (ii) it must be on paynent of conpensation (now termed
amount") to the claimant having interest in the property.
But these two conditions precedent are sine qua non for the
exercise of the State’'s power of emnent domain and,
represent those aspects of the right to property under
Article 31 which constitute the essential or basic features
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of our Constitution and for that matter these woul d be so of
any denocratic constitution and, therefore, any | aw
aut horising expropriation of private property in breach of
anyone of those conditions woul d damage or destroy the basic
structure of our Constitution. [903 H, 904A, B-E]

H H Kesavananda Bharati v. Union of India & Os.
[1973] Supp. SCR 1 referred to.

State of Bihar v. Kaneshwar Singh, [1952] SCR 889 relied

on.

4.3 It is extrenely doubt ful whether conpul sory
acquisition of all the excess vacant land in all urban
aggl omer ati ons throughout the country for a bald, indefinite
and unspecified obj ective like "industry" sinpliciter

wi thout any attenpt at dovetailing it by having a proper
schene for industrial developnent wll constitute a valid
public purpose for the exercise of the power of em nent
domai n" [905 C DO

4.4 The adoption of a wde definition of a wde
definition of ~industry so as to include any business, trade
or profession in private sector not only nmakes a nockery of
“public purpose", but also, in the context of eminent donain

is clearly suicidal. What s wrse is that under the
priorities |laid down such private
870

purposes are to be catered to first and then cones the
di sposal or distribution thereof to subserve combn good,
which clearly snacks of depriving Peter of “his property to
give it to Paul and, therefore, ~clearly anbunts to an
invalid exercise of State' s power of "em nent domain". [905
F, G H, 906 A]

4.5 Besides, the wide definition of "industry" and the
priorities for disposal or distribution of ~“excess vacant
land laid down in sub-sections (1) “to (5) have adverse
i mpact on the directive principle contained in Article 39(b)
in as nuch as private purposes receive precedence over
common good. The enactnent which contains such provisions
that produce contra results cannot be said to he in
furtherance of the directive principle of Article 39(b) and
cannot receive the benefit of the protective unbrella of
Article 31-C. [906 C-D, GH]

4.6 1t is well settled that it is only when there is
anmbiguity in the text of any provision in the enactnent that
the preanble could be |looked into. Here, there is no
anbi guity whatsoever in section 23(1) and (4). Far from
there being any anbiguity there is express provision in
section 23(1) and (4) indicating the prioritiesin the
matter of disposal or distribution of excess vacant |and, in
face of which, the Preanble cannot control, guide, or direct
the disposal or distribution in any other nanner.. [907 A-(C

4.7 No rules franmed under section 46(1), which enpowers
the Central Government to nmake rules for carrying out the
provisions of the Act, and the disposal or distribution of
excess vacant land can override the express provisions of
section 23. Here, no rules have so far been framed. 907 C-D

4.8 No reliance can be made on the "Conpendi um  of
CGui del i nes" issued by the Central Governnent in the Mnistry
of Wbrks and Housing under the Act either. No doubt, the
recomendati ons made by the 9th Conference of State
M ni sters of Housing and Urban Devel opment seek to furnish
i mproved guidelines but in the process reverse the
priorities given in section 23 in the matter of disposal or
di stribution of excess vacant |and. Hence, the priorities
given in section 23 and as have been sunmarised in para 3 of
the Note nmust prevail over the priorities indicated in the
guidelines contained in para 4 of the Note and the latter
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are of no avail. [907 F-G H, 908 A-B]

4.9 Section 23 by no stretch deals with the objective
of Article 39(c) at all but only deals with the objective
underlying the directive principle of Article 39(b) and its
provisions clearly run counter to that objective and as such
the enactment which contains such provisions nust forfeit
the benefit of the protective unbrella of Article 31-C. [908
C D

4.10 The definition of "industry" in section 23 cannot
be read down by the Court so as to confine the sane to
industries is public sector or co-operative sector or the
i ke where benefit to comunity or public at |arge would be
the sole consideration, so that allotment of excess vacant
| and acquired under the ' Act to private entrepreneurs for
private purposes which runs counter to the
871
doctrine of emnent domain would be conpletely eschewed,
because Parlianment has for the purpose of section (i.e. for
purposes of disposal or distribution of such excess vacant
| and) deliberately and in express terns adopted a very wide
definition which includes wthin its scope not nerely
trading or manufacturing activity but also any business or
profession in private sector and readi ng down the definition
woul d be doing violence to the Parlianent’s intention stated
in express ternms. [908 G H, 909A]

4.11 Nor can sub-section (1) of section 23 of the Act
be read as containing nerely an enabling provision; the
schene of sub-sections (1) to (4) read together clearly
shows that the disposal of excess vacant land is first to be
done under sub-section (1) and disposal under sub-section
(4) conmes thereafter. The openi ng words of sub-section (4),
"subj ect to sub-sections (1), (2) and (3)" cannot be read as
constituting a non obstante «clause giving an overriding
effect to sub-section (4) nor can sub-section (4) be read as
if the opening words were absent. By indulging in such
interpretative acrobatics, the Court cannot reach the
opposite result thanis warranted by the plain text of the
provision. Further, to say that every disposal of excess
vacant |land under sub-section (1) must be for 'commpbn good
isto read into that sub-section sonething which is not
there; it amounts to rewiting that sub-section, which
cannot be done, the preanbl e not wi t hstandi ng. Such
interpretations require the restructuring of the “entire
section-a function legitimately falling within the donain of
| egi sl ature. Myreover, sub-sections (1), (2), (3) and (4) of
section 23 are integral parts of the whole schenme dealing
with the disposal of excess vacant |and acquired under the
Act and as such cannot be severed from one another.. The
attenpt to salvage section 23, either wholly or.in part, by
seeking to free it fromthe tw vices, nanely (i) the
adoption of the wide definition of "industry" and (ii) the
priorities mentioned therein governing the disposal of
excess vacant |and acquired under the Act, must, therefore.
fail. [909 C G

5.1 Though the authorisation was for inposition  of
ceiling on whominmovable property Parlianent deliberately
kept out built up properties fromthe purview of the Act and
the Act seeks to inpose ceiling only on vacant |land in urban
aggl omerations; that being so any restriction on transfer of
built up properties or part thereof (including flats
therein) standing on urban land falling within the
perm ssible ceiling area woul d be outside the purview of the
Act. [915 E-F]

5.2 Such a provision, as in Section 27 of the Act woul d
not be incidental or ancillary to the ceiling contenpl ated
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by the Act and would not fall within the phrase "for matters
connected therewith" occurring in the Preanble and the | ong
title of the Act, for the words "matters connected
therewi th" occurring in the concerned phrase nust be
correlated to what precedes the phrase, nanely, "an Act to
provide for ceiling on vacant |and in urban aggl omerati ons,
for the acquisition of such land in excess of the ceiling
l[imt, to regulate the construction of buildings on such
 and", and therefore, the words "matters connect ed
therewi th" nust nean matters in relation to the ceiling
i nposed by the Act. A reference to objectives under Article
39(b) (c)

872

(for the achievenent of which the enactnent is allegedly
taken in hand) in the Preanble or long title cannot enlarge
the anbit or scope of the Act. Any restriction inposed on
built-up properties falling within the perm ssible ceiling
area left with the holder would, therefore, be outside the
anbit and scope of the Act. [914 G H, 915A]

5.3 In" the absence of any guidelines for the exercise
of the power and in the absence of any standards havi ng been
| aid down by the Legislature for achieving the objectives of
preventi on of concentration, speculation and profiteering in
urban land and urban property, it cannot be said that there
three broad objectives recited in the Preanble could
ef fectively or adequately guide the exercise of power by the
conpetent authority in the matter of granting or refusing to
grant the perm ssion under section 27 and is bound to
produce arbitrary or discrimnatory results. Further, the
provision for appeal - under section 33 the Appellate
Authority and a revision under section 34 to the State
CGovernment  woul d not be of nuch avail to preventing
arbitrariness in the matter of granting of refusing to grant
the perm ssion. Section 27 which does not adequately contro
the arbitrary exercise of the power to grant or refuse the
perm ssion sought, is clearly violative of Article 14 of the
Constitution and as such the requirenment of permssion
contained therein is ultra vires and unconstitutional
[915 G H, 916A- B]

Per A.P. Sen, J. (concurring)

1.1 Sub-sections (2) and (3) of  Section 23 and the
openi ng words subject to the provisions of sub-sections (1),
(2) and (3) "in section 23(4) of the Urban Land (Ceiling and
Regul ation) Act, 1976 are ultra vires of the Parlianent and
these provisions are not protected under ~Article 31-B and
31-C of the Constitution. Sub-section (1) of section 27 of
the Act is invalid in so for as it inposes a restriction of
transfer of urban property for a period of ten years from
the comrencenent of the Act, in relation to vacant land or
buil ding thereon, wthin the ceiling limts. The renmining
provisions of the Act, including sub-section (4) of section
23 being in conformty with Part IV of the Constitution and
Article 31(2) are valid and constitutional. The Act is in
furtherance of the directive principles under Article 39(b)
and (c) and has the protection of both Article 31-B and 31-
C. [946 B-F]

1.2 To strike down the whole Act woul d be agai nst the
national interest. Unless it becones clear beyond reasonabl e
doubt that the legislation in question transgresses the
[imts of the organic |law of the Constitution, it mnust be
allowed to stand as the true expression of the nationa
will. Here, the invalidity of the provisions of sub-sections
(1) to (3) of section 23 and the opening words "subject to
the provisions of sub-sections (1), (2) and (3)" in section
23(4) cannot affect the validity of the Act as a whole, in
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as much as the said provisions are not inextricably bound up
with the renmining provisions of the Act. Further, the
| egi sl ature would have enacted what survives wthout
enacting the part that is ultra vires. The Act still remains
the Act as it was passed i.e. an Act for inposition of
ceiling on urban land [935 D-E, 9.6 A-B]

Attorney-General for Alberinv. Attorney General for
Canada [1947] AC-505 at 518 quoted with approval.

873

1.3 1In deternmining the effect of law upon the
i ndividual"s right to property, the Court nust take judicia
notice of the fact of vast inequalities in the existing
di stribution of property in the Country. The Court’s concern
lies not nerely wth applying the preexisting sets of
theories, concepts, principles and criteria with a viewto
deternmining what thelaw is on a particular point. The
proper approach should be to view the principles with the
realisation that the ultimate foundation of the Constitution
finds its ultimate roots in the authority of the people.
And, constitutional questions should not be deter- mned
froma doctrinaire approach, but wviewed from experience
derived from the life -and experience or actual working of
the community, whichtakes  into account energence of new
facts of the comunity’ s social and economc life affecting
property rights of the individual, whenever, anong there,
the wvalidity of a law prescribing preference or
discrimination is | in question wunderthe "equal protection"
guarantee. [936 B-E]

2. The artificial definition of famly in section 2 (f)
of the Act is wvalid. As a result of the artificia
definition of "famly" in section 2(f), a Joint Hondu famly
is excluded fromthe purview of section 2 of the Act, but
such a total exclusion of Joint H ndu Fam ly does not render
the Act void and wunconstitutional as violative of Article
14. Parlianment deliberately excluded a joint family fromthe
purview of the section as it was beset with difficulties in
inmposing a ceiling. The Act applies to Hi ndus, Mhamedans
and Christians alike. By the exclusion of a Joint / Hi ndu
Fam |y the nmenbers of a Joint Hindu famly, whether governed
by the Mtakshara school or the Dayabhaga school were
brought at par with others. Therefore, there is nothing
wong in the exclusion. [937E-H, 938A, CE]

3.1 The contention that the anount fixed by sub-section
(6) of section (1) of the inpugned Act is totally arbitrary
and illusory since there is no nexus between the value of
the property and the anmount fixed and, therefore, the
maxi mum armount fixed under sub-section (6) makes the Act
confiscatory in total abrogation of the fundanental right
guaranteed under Article 31(2) cannot be accepted. [938 F-A]

3.2 The Constitution (Twenty-fifth Anmendnment) Act,
1971, has placed the natter of adequacy of conpensation
beyond the pale of controversy by substituting the word "
amount” for the word "compensation" in Article 31(2) and
made the adequacy of the anobunt payable for acquisition or
requisition of the property nonjusticiable. Wien the Court
has no power to question the adequacy of the anpbunt under
Article 31(2), it cannot be said, that the amount detern ned
according to the principles laid down in sub-section (1)
subject to the maxi mum fixed under sub-section (6) thereof
is illusory nmerely because of inadequacy. The legislature in
its wisdom has laid down the principles and fixed a ceiling
on the nmaxi mum anount payabl e and considers that Rupees Two
Lakhs is a fair and just reconbines. That is a legislative
judgment and the Court has no power to question it. [938 G
939 FG 942 E-F, G
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H H Kesavananda Bharati v. State of Kerala [1973]
Supp. SCR P.l1; RC  Cooper v. Union of India [1970] 3 SCR
531; State of Kerala v. OGnalior Rayan
874
Silk Manufacturing Co. [1974] 1 SCR 671; State of Karnataka
v. Ranganatha Reddy [1978] 1 SCR 641 foll owed.

4.1 Sub-sections (1), (2) and (3) of section 23 and the
opening words "subject to the provisions of sub-sections
(1), (2) and (3) in sub-section (4) of section 23 are ultra
vires of the Parlianment [935 B-(

4.2 Apart fromthe five pillars or the Constitution
nanely, Sovereign Denobcratic Republic, Equality of status
and opportunity, Secularism Ctizen s right to worship and
the Rule of Ilaw, the concept of social and economc
justice-to build a welfare State-, is equally a part of the
basic structure or~ the foundation upon which the
Constitution rests. The provisions of sections 23(1), (2)
and (3) and the opening words in sections 23(4) are the very
antithesis of ~the idea of a welfare State based on socia
and economc justice. Since these provisions perm t
acqui sition of property under the Act for private
purposes, they offend against the Directive Principles of
State Policy of Article 39 (b) and (c) and are also
violative of Article 31(2) and therefore, not protected
under Article 31-B, [934 G H 935 A-B]

Indira Nehru Gandhi v. Raj Narain,  [1976] 2SCR 347
relied on

H H. Kesavananda Bharyti v. State of 'Kerala [1973]
Supp. SCR p.1 expl ai ned.

4.3 It is extrenely doubtful whether " compul sory
acquisition of all the excess vacant land in all urban
aggl oneration throughout the country for a bold, indefinite
and unspecified objective like ' _industry", sinpliciter

would be a valid exercise of the power of eminent donmain
[ 928H 929A]

4.4 Athough the impugned Act is enacted wth a
| audabl e object to subserve the comon good, in furtherance
of the Directive Principles of State Policy under Article
39(b) and (c), in terns of sub-sections (1), (2) and (3) of
section 23 it would be permissible to acquire vacant ' land in
urban aggl omerations and divert it for private purposes, the
whol e enphasi s being on industrialisation. The openi ng words
in section 23 (4) "subject to the provisions of sub section
(1), (2) and (3)" nmke the provisions of section 23(4)
subservient to section 23(1), which nake it lawful for the
allottee that is the industrialist to hold such 1land in
exceess of the ceiling Iimt. [928 D F]

4.5 The provisions of sub-section(1), (2) and (5) of
section 23 cannot be read in the light of the Preanble of
the Act or the Directive Principles under Article 39(b) and
(c). [929 B-C]

When the | anguage of the section is clear and explicit,
its meaning cannot be controlled by the Preanmble. It is not
for the Court to restructure the section. The restructuring
of a statute is obviously a legislative function. The natter
is essentially of political expediency and as such it is the
concern of the statenments and, the therefore, the domain of
the legislature and not the judiciary. [929 C E]
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The use of the words "subject to the provisions of sub-
sections (1), (2) and (3)" in section 23(4) takes away the
conpul sion on the State Government to adhere to the
Directive Principles wunder Article 39 (b) and (c) in nmaking
allotment of the vacant |ands in an urban aggol ormereration
acqui red under the Act. The words "-subject to the
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provi sions of sub-sections (1), (2) and (3)" in section
23(4), appearing in the context neans " in addition to if
anything is left over after the allotment under section
23(1)"[929 F-Qd

A legislation built on the foundation of Article 39(b)
and (c) permtting acquisition of private property nust be
for a Public purpose. that is to subserve the commpn good
Sub-sections (1), (2) and (3) of section 23 of the Act
negate that principle. Furthernmore, Article 31(2) consists
of three prerequisites, nanely, (i) the property shall be
acquired by or under a valid law, (ii) it shall be acquired
only for a public purpose, and (iii) the person whose
property has been acquired shall be given an anount in lieu
thereof. The definition of 'industry ' in Explanation (b) to
section 23(1) is w de enough to include any business, trade
or vocation carried on for private grain. There cannot be
"m xed purpose of public and private to substain under
| egislation Article 39(b) and (c) The vice lies in section
23(1) and the Explanation (b) thereto, which on a conbined
readi ng, frustrate the he very object of the legislation
[930 A-C]

4.6 The concept of "public purpose" necessarily inplies
that it should be alaw for the acquisition or requisition
of property in the interest of the general public, and the
purpose of such a/lawdirectly and vitally subserves public
interest. If Inreality the object of the acquisition under
the Act is to set up industries in the private sector as is
permi ssible fromthe provisions of section 23(1) of the Act,
not hing prevents the State fromtaking recourse to section
40 of the Land Acquisition Act, 1894, for which there nust
be quid pro quo that is, payment of conpensation according
to the market val ue
[930 F-Q

4.7 The qguidelines issued by the Governnent of India,
Mnistry of Wrks and Housing clarifying the intent and
purpose of the provisions of the Act cannot supersede or
alter any of the provisions of (the Act or the rules made
thereunder. The Cuidelines cannot  alter the "priorities"
laid in the sections. The guidelines are nothing but in the
nature of Executive Instructions and cannot obviously
control the plain nmeaning of the section. [930 G H, 932E]

VWere the |anguage of the Act is clear and explicit,
the Courts nust give effect to it, whatever may be the
consequences for in that case the words of the statute speak
the intention of the legislature. Therefore, the courts
cannot be called upon the interpret the provisions of
section 23 of the Act in the light of the Cuidelines issued
by the Government of India, Mnistry of Wrks and Housi ng.
932 E-F]

4.8 The provisions of sub-sections (1), (2) and (3) of
section 23 and the opening words "subject to the provisions
of sub-sections (1), (2) and (3) in section 23(4) | which
makes the setting up of industries the dom nent object for
876
the acquisition of vacant |and in urban aggl onerations under
the Act are not in keeping with Part IV of the Constitution
and, therefore, not protected under Article 31-C. [932 G H]

4.9 A legislation which directly runs counter to the
Directive Principles of State Policy enshrined in Article
39(b) and (c) cannot by the mere inclusion in the Nnth
Schedul e receive immunity under Article 31-B. The Directive
Principles are not nere homlies. Though these Directives
are not cognizable by the Courts and if the Governnent of
the day fails to carry out these objects no court can make
the Government ensure them, yet these principles have been
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decl ared to be fundanental to the governance of the country.
In short, the Directives enphasise, in anplification of the
Preanble, that the goal of the Indian policy is not |aissez
faire, but a welfare State, where the State has a positive
duty to ensure to its citizens social and econom c justice
and dignity of the individual. It would serve as an
"Instrunent of Instructions"” upon all future governnents,
irrespective of their party creeds. 933A-B, E-F]

5.1 The provisions of sub-section ( 1) of section 27 of
the Act is invalid inso far as it seek to affect a
citizen's right to dispose of his urban property in an urban
aggl omeration within the ceiling limts. [946 B-(

5.2 The right to acquire, hold and di spose of property
guaranteed to a citizen under Article 19(1)(f) carries with
it the right not to hold any property. As such a, citizen
cannot be conpelled to own property against his will [945 G

H

There is no justification at all for the freezing of
transactions by way of sale, nortgage, gift or |ease of
vacant land or building for a period exceeding ten years or
otherwi se for —a period of ten years from the date of the
conmencement of the Act, even though such vacant |and with
or without building thereon falls within the ceiling limts.
[ 945 E-F]

If vacant |and owned by a person falls wthin the
ceiling limts for an urban aggloneration he is outside the
purview of section 3 of the Act. That™ being so, such a
person is not governed by any of the provisions of the Act.
[ 946A]

Excel Wear v. Union of India and Os. [1979] 1 SCR 1009
relied on.

JUDGVENT:
ORIG NAL JURI SDICTION: Wit Petition No. 350/ of 1977
etc.
Under Article 32 of the Constitution of India:
S.K Jain and S.S. Khanduja for the Petitioners.
R N. Poddar and Ms. A. Subhashini for the Respondents.
The foll owi ng Judgnments were delivered
877

CHANDRACHUD, C.J.: A large group of persons holding
vacant lands in different wurban agglonerations in the
country had filed wit petitions in this Court, challenging
the validity of some of the key provisions of the Urban Land
(Ceiling and Regulation) Act, 33 of 1976. Those wit
petitions were disposed of on Novenber 13, (1980 by a

Constitution Bench consi sting of Kri shna lyer J.,
Tal zapurkar J., A P.Sen J., and the two of us. Each of our
three |earned Brethren delivered a full judgnent. W

delivered a short judgnent and stated that fuller reasons
will follow later.

We had discussed with one another the several points
arising in the wit petitions. But, we were running against
time, not an unusual predicanent, since Krishna lyer J. was
due to retire on Novenber 15, 1980, Tul zarpurkar J. differed
fromall of us, holding that the inmpugned Act 1is not
protected under Article 31-C or under Article 31-B since, it
did not further the Directive principles contained in
clauses (b) and (c) of Article 39 of the Constitution. The
| earned Judge held further that since Chapter Il of the
Act, conprising the substratum of the very schene of the Act
was invalid the entire Act had to be struck down as
unconstitutional. A P. Sen J. agreed with us on all the
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poi nts except that according to him subsections (1), (2)
and (3) of section 23 and the openi ng words of section 23(4)
of the Act are unconstitutional, not being protected by
Articles 31-B and 31-C of the Constitution. Krishna Iyer J.
concurred with us in holding that the entire Act is valid
save and except section 27(1), insofar as that section
i nposes restrictions on the transfer of any wurban or
urbanisable land with a building or a portion of such
buil ding, which is within the ceiling area. W took the view
that the inpugned Act was intended to and did in fact
i mpl enent or achieve the purpose of clauses (b) and (c) of
Article 39 and that, the vice fromwhich a few provisions of
the Act could be shown to suffer, would not justify a
contrary concl usion.

W are free to confess that if the full text of the
j udgrment  of Krishna |yer J. were available to us
sufficiently in advance” we would not have delivered a
separate order stating that fuller reasons wll follow
|ater. The judgment had to be pronounced on Novenber 13,
1980 since, Krishna lyer J. was due to retire two days
later. As- we have stated earlier, —-all of us had together
di scussed the various points arising in these cases and we
knew t he concl usi ons to which we had respectively cone. But,
it is not possible to express agreenment with the |ine of
reasoni ng of a judgnment, wi thout exam ning
878
the judgnent carefully. That opportunity becane available to
us latter. W have 'gone through Krishna lyer J.’s judgnent
closely and find that there is nothing that we can usefully
add to it.

The only further order which we propose to pass nowis
say that we agree fully with the reasons given by Krishna
lyer J. in his judgnment reported in 1981(1) S.C. C 166.

CHANDRACHUD, C.J. W have perused the judgment prepared
by Brother Tul zapurkar with care but, with respect, we are
unable to agree with himthat the U ban Land (Ceiling and
Regul ation) Act 33 of 1976, does not further the Directive
Principles of State Policy in clauses (b) and (c) of Article
39 of the Constitution. The vice fromwhich a provision here
or a provision there of the inmpugned Act nmay be shown to
suffer will not justify the conclusion that the Act is not
intended to or does not, by its schene, in fact inplenment or
achi eve the purposes of clauses (b) and (c) of Article 39.

The definition of "family’ in section 2(f), which in

relation to a person neans the individual, the wfe or
husband, as the case nay be, of such individual, and their
unmarried mnor children, wll not necessarily lead to

concentration of wealth in the hands of a few person or
famlies. Such is not the intendnent, nor the drive, nor the
direct and i nevitable consequence of t he af oresai d
definition of 'famly’.

Section 23 of the Act is in our opinion valid and does
not suffer fromany constitutional infirmty. The definition

of the word 'industry’ in clause (b) of the Explanation to
that section is undoubtedly wunduly wide since it includes
"any busi ness, pr of essi on, trade, undert aki ng or
manuf acture". |f sub-section (1) of section 23 were to stand

al one, no doubt could have arisen that the UWhban Land
Ceiling Act is a facade of a social welfare |egislation and
that its true, though concealed, purpose is to benefit
favoured private individuals or associations of individuals.
But the preponderating provision governing the disposal of
excess vacant land acquired under the Act is the one
contained in sub-section (4) of section 23 whereby, al

vacant |ands deemed to have been acquired by the State
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Government under the Act "shall be disposed of...to subserve
the common good". The provisions of sub-section (4) are
"subject to the provisions of sub-sections (1), (2) and (3)
"but the provisions of sub-section (1)

879

are enabling and not conpulsive and those of sub-sections
(2) and (3) are incidental to the provisions of sub-section
(1). The disposal of excess vacant |ands nust therefore be
made strictly in accordance with the mandate of sub-section
(4) of section 23, subject to this, that in a given case
such land may be allotted to any person; for any purpose
relating to, or in connection with, any 'industry’ or for
the other purposes nentioned in sub-section (1), provided
that by such allotnent, ~ comon good will be subserved. The
governing test of disposal of excess land being ’socia
good’, any disposal in any particular case or cases which
does not subserve that ~purpose will be liable to be struck
down as* being contrary to the, scheme and intendment of he
Act. The Preanbl e to the Act ought to resol ve
i nterpretational doubts arising out of the defective
drafting of section 23, It shows +that the Act was passed
with the object of preventing concentration of urban land in
the hands of a few persons and with a view to bringi ng about
an equitable distribution of |land in urban agglonerations to
subserve the common good. ' Cormbn good’ being the witing on
the wall, any disposal which does not serve that purpose
will be outside the scope of the Act and therefore | acking
in conpetence in diverse senses. Private property cannot
under our Constitution be acquired or allotted for private
pur poses though an enabling power |like that contained in
sub-section (1) of section 23 nmay be exercised in cases
where the common good dictates the distribution of excess
vacant land to an industry, as defined in-clause (b) of the
Expl anation to section 23.

Section 11(6) which provides that the anount payable
under sub-section (1) or sub-section (5) of section 11
shall, in no case, exceed two lakhs of rupees is valid. The
amount thus payable is not illusory and the provision is not
confiscatory. Rupees two lakhs 1is not like a farthing even
if the excess |land may be a fortune.

Finally, we are of the opinion that subsection (1) of
section 27 of the Act is invalid in as far as it inposes a
restriction on transfer of any urban or urbanisable |and
with a building or a portion only of such building, whichis
within the ceiling area. Such property wll therefore be
transferable w thout the constraints nentioned in sub-
section (1) of section 27 of the Act.

The Wit Petitions are accordingly disnm ssed except for
the restricted striking down of section 27(1) of the Act.
There will be no order as to costs
880

Full er reasons will follow latter.

KRI SHAN | YER, J. | agree with the | earned Chief Justice
both regarding the constitutionality of the |egislation and
regarding the partial invalidation of S. 27 (1).

Nevertheless, | consider it necessary to strike a few
enphatic notes of concordance having special regard to the
di scordance of nmy learned brother Tul zapurkar, J. | have

carefully perused the judgment of Tul zapurkar, J, but nust
express ny deferential disagreement because on a few
fundanental s there is sharp divergence between us.

| proceed to turn the focus only on three issues,
nanely, the alleged artificiality of "famly' as defined in
s. 2 (f) of the Wban Land (Ceiling and Regul ation) Act,
1976 (for short, the Act), the invalidity of s. 23 of the
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Act as discrimnatory and, therefore, unconstitutional and
the invalidity of s. 11 (6) of the Act on the score that the
conpensation offered is illusory and, therefore, violative
of Art. 31 (2) of the Constitution.

The legislation, as its title indicates, is obviously a
measure for inhibiting concentration of urban lands in the
hands of a few persons and fore quitetable distribution of
such land to subserve the conmobn good. Article 39 (b) and
(c) of the Constitution are directly attracted and there is
no doubt that the fullest exploitation of the nateria
resources of the community undoubtedly requires distribution
of urban Iland geared to the conmon good. It is also a
notorious fact that concentration of urban land in private
hands is an effective forbiddance of the maxi mum use of such
land for industrial purposes-at a critical juncture when the
nation is fighting for survival through industrialisation.
It needs no argunment to conclude that the objective of the
legislation as set out in the long title and in the
statutory schenme is inplenmentation of Part 1V of the
Constitution. The Directive principles of State policy being
paramount -in —character and fundanental in the country’'s
governance, distributive justice envisaged in Art. 39 (b)
and (c) has key role in the devel opnental process of the
soci al i st Republic that I'ndia has adopted. The conclusion is
inevitable that 1is a broad neasure of State policy, ceiling
on and regulation of' urban | and ownership is an inperative
of economic independence and is, therefore, on the nationa
agenda of pl anned ' devel opnent. I'ndeed, ‘there was no
controversy on this question before us. One of the points
whi ch has been argued and has found approval with ny |earned
br ot her
881
Tul zapur kar, J., turns on the gross i nadequacy of
conpensation fixed wunder s. 11 (6) of the Act. There is a
specific case before us that urban land worth a few crores
will fall a prey to acquisition under this Act, but thanks
tos. 11 (6), "the ampunt" payable in return to the owner
shall not exceed Rs. 2 |akhs. This, it is contended, is an
illusory conpensation in reckless 'disregard of ~ the market
value of the property acquired. | —amunable to agree with
this subm ssion.

The taki ng over of |arge congl onerations of vacant 1and
is a national necessity if Art. 39 is a constitutional
reality. "Law can never be higher than the econom ¢ order
and the cultural devel opnent of society brought to pass by
that economic order." (Marx). Therefore, if Art. 38 of the
Constitution which speaks of a social order informed by
economc justice, is to materialise, law must respond
effectively and rise to the needs of the transformation
i nvi sioned by the founding fathers. But it is contended that
any legislation which violates Art. 31 (2) or Art. 19 (1)
(f) (both of them have since been deleted by the 44th
Amendnent to the Constitution although on the rel evant date
they were part of part IIl1) nust fail notw thstanding the
fact that Arts. 31B and 31 C shield the legislation in
guestion. It is said that the Act is vulnerable for the
reason that right to property arnoured by the above two
Articles is inviolable unless the taking is for a public
purpose in contrast to a private industry and the payment in
return, even if not an equivalent, is be fair enough so as
not to be castigated as illusory. The various amendnents to
Art. 31 culminating in the present provision which provides
for the paynent of an "anount" disclose a deterni ned
approach by parliament in exercise of its constituent power
to ensure that full conpensation or even fair conpensation
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cannot be clained as a fundanental right by the private
owner and that short of paying a 'farthing for a fortune
the question of conpensation is out of bounds for the court
to investigate.

The question is whether in the 1light of Kesavananda
Bharati (especially the observations of Chandrachud, J), a
sumof Rs. 2 lakhs ins. 11 (6) is a farthing for a fortune.
| repudiate the proposition that paynent of a sumof Rs. 2
| akhs, whatever the total value of the property in the
market may be is so fictitious and flimsy as to be a
farthing. There are no absolutes inlawas in life and the
conpul sions of social realities must unquestionably enter
the judicial verdict.
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What is the dinmension of Indian penury? Wat is the basis of
our constitutional order? VWat is the goal of the Republic?
VWhat is the nmeaning of the egalitarian ethos of our society?
VWhat do we nmean by "We, the people of India"? Unless these
profound 'roots of  our social constitutional order are
probed, we ~can never reach an effective answer to |ega
formal issues. The roots and fruits of our National Charter
depend on a clear grasp of the constitutional fundamentals.
In this context, it is inmportant to remenber what, right at
the beginning even-as the proceedings of the constituent
Assenbly were cul m'nating, Nehru had warned:

If we cannot solve this problem soon, all our
paper constitutions wil | becone usel ess and
purposel ess. I'f . India goes down, all wll go down; if
India thrives, ‘all will thrive; and if India lives, al
will live.

He had repeated w th enphasis:

The first task of this Assenbly is to free India
through a new constitution, to feed the starving people
and to clothe the naked masses, .and to give  every
Indian the fullest opportunity to develop hinself
according to his capacity.

I ndeed, the tryst with destiny that India nmde 'when it
became free found expression in a historic speech by the
then Prine M nister, Jawahar Lal Nehru:

The service of India mneans the service of the
mllions who suffer. It neans the ending of poverty and
i gnorance and disease and inequality of opportunity.
The anbition of the greatest nan of our generation has
been to w pe every tear from every eye. That nay be
beyond us, but as long as there are tears and
suffering, so long our work will not be over.

We nust notice the Indian human condition. "Indian
poverty, to many who have an acquaintance with poverty in
simlar societies is unique", wites Segal in his book The
Crisis of India: "It is unique in its depths, which seens
i ncapabl e of supporting life at all; unique in its bl atancy,
for it is everywhere, in city and village, and conceal ed
among chi meys or trees, not isolated |like an epidemc in an
883
i naccessi ble slum but everywhere, on the novenent of one’s
feet, always some where in the circle of one’s sight; unique
inits sheer magnitude for in India the poor are not to be
nunbered in hundreds of thousands, but in hundreds of
mllions; unique in the quality of its subm ssion, which
registers a kind of glazed pride.”" |In this context we nmay
also read what Rajen Babu stated as a framer of the
Constitution:

To all we give the assurance that it will be our
endeavour to end poverty and squalor and its comnpani ons
hunger and disease, to a abolish distinctions and




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 19 of 61

expl oitation and to ensure decent conditions of living.

We nay have to renmenber that a gal axy of Constitution-nakers

like Sardar Patel and B. Pant and Raj agopal achari, not to

speak of Jawahar Lal Nehru, where doubtful about the court

bei ng given the power to pronounce upon the question of

conpensati on when the State acquired property. Indeed, it is

revealing to read the debates in condensed form given by
Ganville Austin:

Sardar Patel closed the debate with a speech that

sounded Ilike a requiem for |land-lords....Wat did

"public use’ nmean he wondered. Pant then said: Suppose

the governnent acquires =zam ndari rights and then

abolishes them O what if the Governnment takes over

Connaught Place (the central shopping and office area

of New Delhi) and then redistributes the buildings to

the tenants? The first stage is acquisition. Does that

cone under this clause? To Ayyar’'s answer of

"Certainly’, Pant” replied that he opposed the wording

if it nmeans that the government would not be free to

determne the conpensation it  would have to pay. |If
this clause covers “all ~cases of acquisition said
Raj agopal achari, then the question of the justness of
conpensation will- go to the courts ’'with the result
that governnent functioning wll be par al ysed’

Pani kkar suggested that they should take out the ’'just’
so that it would not be justiciable. Pant replied that
if this covered acquisition for social purposes, 'then
| submit paynent of conpensation should not even be
conpul sory’. Patel concluded the di scussion.

884
"If the word "just' is kept,’” he said, "we cone to the
conclusion that every case wll go to the Federa
Court.’ Therefore "just" is dropped ........ The

Assenbly greeted the comittee’ s actions favourably.
W need not go into the details except to state that even
Gandhiji took the view that anything |ike compensation could
possibly not be given when property was taken from the
property owners by the State for comunity benefit. |
nmention this only to drive home the point that right to
property is not part of the basic structure of the
Constitution even as right to poverty is not -the basic
structure of India for ever. The whole adventure of “the
Constitution is to renpve poverty and in that process renove
concentration of property, not for a return, but for al npst
free, if the justice of the situation commended it self to
the legislation to take it that way. O course, it nmay be a
deception to say that an "amount" is paid if nothing is paid
except a tittle. So what we have to consider is/ whether the
amount of Rs. 2 lakhs is so utterly deceptive and totally
nomnal as to be discarded as a farthing wth contenpt.
Having regard to the human condition of a |arge percentage
of pavenent dwellers and slumdewllers in our urban areas
and proletarian mserables in our rural vastnesses, any one
who gets Rs. 2 lakhs can well be regarded as having got
sonet hing substantial to go by. In a society where half of
humanity lives below the breadline, to regard Rs. 2 | akhs as

a farthing is farewell to poignant facts and difficult to
accept. In ny view, with the greatest respect for ny |earned
brother, I amunable to assent to the viewthat s. 11 (6)

contravenes Art. 31 (2) because the Paynment stipulated is a
nere nockery.

To put a ceiling on the naximum anount payabl e when
property is taken is reasonable and does not spel
discrimnation unless the nmaxinum itself is a hoax, being
trivial. In a Constitution which creates a Socialist
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Republic egalite is the rule of |I|ife and where gross
i nequalities nmar the economc order, a neasur e of
equal i zation is but one strategy of pronoting equality and
has to be viewed as part of the dynamics of social justice.
I ndeed, even in the Incone Tax Act, at a certain stage,
alnost all the incone is taken away by a steep rate of tax
| eaving next to nothing to the incone earner. W have to be
pragmati ¢ and show enpathy with the val ues
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of the Constitution. Chief Justice Earl Warren's statemnent
is apposite as a rem nder to our judicial conscience:

Qur judges are not nonks or scientists, but
participants in the living streamof our national life,
steering the | aw between the dangers of rigidity on the
one hand and of form essness on the other. Qur system
faces no theoretical dilemma but a single continuous
problem how to apply to ever-changing conditions the
never-changi ng princi ples of freedom

| have no hesitation in holding s. 11(6) as invul nerable.
"Fam |y’ as defined in-s.2(f) has been held invalid by

ny |earned brot her Tul zapur kar, J, as an arbitrary,
artificial creation of the statute inconsistent wth the
natural unit prevalent in the country. Here again. | rmnust

enphasi se that lawis never static and must respond to the
chal | enges of change:
The law is not an end in itself, nor does it

provide ends. It is preeminently a neans to serve what
we think is right ..... Law is here to serve! To serve
what ? To serve, insofar as law can properly do so
within limts that 1 ~have already stressed, the

realization of nan's ends, ultimate and nediate, Law

cannot stand aside fromthe social changes around it.
It is possible that in the last century the prevalent
concept of family was of a certain pattern. Indeed, in the
di versity of Indian social structure the concept of ’'famly’
has varied fromregion to region and even fromcommnity to
conmunity and we cannot postulate any paranmeters/in this
behal f. Mreover, fission, not fusion, is the nodern trend
and wherever mght have been the situation in I'ndian rura
[ife in the 1950s there is no doubt that nuclear fanilies
are becom ng the vogue in the |late 1970s and 1980s of I ndian
urban life. In the Wstern countries the famly unit
consists of the parents and their minor children and the
West has invaded the East in life-style
886
atleast in our cities. Watever may be the pastoral life of
old or the idyllic picture we may cherish the social facts
tell a different tale in contenporary India of the cities.
There is hardly space for a unclear famly to live in urban
conditions and to think of large joint famlies as the
natural unit is to resurrect by gone ways of life-and turn
the blind eye to the rapid growmh of the snmall family of man
and wife-’we two and we shall have two’ is the desideratum
and social factum In these days of famly planning and
self-reliance of the adult we cannot condemn as arbitrary,
by a process of judicial ratiocination, the |egislative
provision that a famly shall be defined as the parents plus
their minor children. I, therefore, hold that 'famly' as
defined in s. 2(f) of the Act accords wth the current
lifestyle in wurban conditions and is neither artificial nor
arbitrary nor violative of Act 14. It is noteworthy that
nmany agrarion |egislations have been upheld by this court in
a spate of recent cases where the definition of "famly' is
substantially the same.

| may permt nyself a few observations on s. 23 of the
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Act and the grounds of invalidation relied on by the
chal | engers. The section has been |oosely or anbivalently
drafted and runs thus:

23. Disposal of vacant |and acquired under the Act.

(1) It shall be conmpetent for the State CGovernnent
to allot, by order, in excess of the ceiling limt any
vacant land which is deened to have been acquired by
the State Government under this Act or is acquired by
the State CGovernnent under any other |law to any person
for any purpose relating to, or in connection with, any
i ndustry or for providing residential accommopdati on of
such type as may be approved by the State CGovernnent to
the enpl oyees of any industry and it shall be lawfu
for such person to hold such land in excess of the
ceiling limt.

Expl anati on- For the purposes of this section,

(a) where” any lland wth a building has been
acquired by the State CGovernnent under any ot her
| aw and such building has been subsequently
denol i shed by the State Governnment, than, such
|l and shall be deenmed to be vacant |and acquired
under such ot her |aw
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(b) "industry” nmeans any busi ness,

prof essi on, trade, undertaking or manufacture.

(4) Subject to the provisions of sub-sections (1),

(2) and (3), all vacant |lands ~deemed to have been

acquired by the State CGovernnent under this Act shal

be di sposed of by the State Governnent to subserve the
conmon good on such terns and conditionsas the State

CGovernment may deem fit to inpose.

Certain basics nust be remenbered as i deol ogical tools
of legal interpretation. The purpose of the enactnent,
garnered from the Preanble, isto set a ceiling on vacant
urban land, to take over the excess and to distribute it on
a certain basis of priority. (The whole story of the
| egi sl ati on, t he | ong gestation of pre-legislative
consi deration, the brooding presence of Art. 39(b) and (c)
and the enphasis in s. 23(4) on comon good-as the guiding
factor for distribution point to public purpose, national
devel opnent and social justice as the cornerstone of the
policy of distribution. It 1is not and never can be
conpul sory taking fromsone private owners to favour by
transfer other private owners. The prevalent pathology of
corrupt use of public power cannot be assumed by the court
| est the same charge be levelled against its echelons. The
wi de definition of 'industry’ or the use of general words
like "any person’ and 'any purpose’ cannot free the whole
clause from the inarticulate mmjor prenise that only a
public purpose to subserve the comon good and filling the
bill of Art. 39(b) and (c) wll be pernmissible. Even a
private industry nmay be for a national need and may serve
common good. Even a mnmedical clinic, legal aid bureau,
engi neering consultant’s office, private anbulance garage,
pharmaci st’s shop or even a funeral hone nay be a public
utility. Professions for the people, trade at the service of
the community and industry in the strategic sector of the
nation’s development rmay well be in private hands in the
transitional stage of our pluralist economy undergoing a
fabian transformation. Wy should lands allotted to such
private industries or professionals be condemmed? The
touchstone is public purpose, comunity good and |ike
criteria. If the power is used for favouring a private
i ndustrialist or for nepotistic reasons the oblique act wll
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neet with its judicial Waterloo. To presune as probable
graft, nepotism patronage, political cloth,
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friendly pressure or corrupt purpose is inmpermssible. The
law will be good, the power wll be inpeccable but if the

particular act of allotment is mala fide or beyond the
statutory and constitutional parameters such exercise wll
be a casualty in court and wll be struck dowmn. W nust
interpret wide words used in a statute by readi ng them down
to fit into the constitutional mould. The confusion between
the power and its oblique exercise is an intellectua
fallacy we nust guard agai nst. Fanciful possibilities, freak
exercise and speculative aberrations are not realistic
enough for constitutional  invalidation. The |egislature
cannot be stultified by the suspicious inprovidence or worse
of the Executive.

| wholly agree with the ~perspective of ny |I|earned
brother Sen, J. that ~Part IV which seeks to build a Socia
Justice Society, is basic to our constitutional order. Any
transgression of ~Art. 39(b) ~and (c) is beyond the scope of
s. 23(1) -and disposal of 1and thereunder must subserve the
conmon good and not the reverse. This limtation on the wide
words of s. 23(1) isa matter of semantics and readi ng down
nmeani ngs  of words w th | oose | exical anpl i tude is
perm ssible as part of the judicial process. To sustain a
law by interpretationis the rule. To be trigger-happy in
shooting at sight every suspect law is judicial |egicide.
Courts can and must \interpret words and read their meani ngs
so that public good is pronoted and power msuse is
interdicted. As Lord Denning said: "A judge should not be a
servant of the words used. He shoul d not be a nmere mechanic
in the power-house of senmantics". May Lord  Denning live
l ong, and his shadow never grow | ess.”

The power of judicial reviewto stricke at excess or
mal a fides is always there for vigilant exercise untramel ed
by the narrow precedents of Victorian vintage. Prof. HWR
Wade's note of judicial activism in his recent Hamyn
Lectures, will set the sights right:

Brai nwashed though British |awers are in’ their
prof essi onal infancy by the dogma of legislative
sovereignty, they ought to excuse rather than criticise
the logical contortions and evasions to which Judges
nmust resort in their struggle to preserve their powers.
| do not see how
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they can fairly be accused, to borrow words used by
Lord Devlin, of nmoving too far fromtheir base. They
woul d be much nore open to criticismif they remai ned
content with the wetchedly narrow base to which'they
confined thenselves 30 years ago, when they took
clauses of the "if the mnister is satisfied" type at
face value. For judicial control, particularly over
di scretionary power, is a constitutional fundanental.
In their self-defensive canpaign the judges have al nost
given us a constitution, establishing a kind  of
entrenched provision to the effect that even Parlianent
cannot deprive themof their proper function. They may
be di scovering a deeper <constitutional |ogic than the
crude absolute of statutory omi potence.

| have no doubt even the crude drafting of s. 23 (4) by
the unwanted ’'subject to’ wll not whittle down the power,
why the obligation, to distribute vacant |and, not according
to personal, political or official fancy but strictly geared
to the good set down in Art. 39 (b) and (c)

The question of basic structure being breached cannot
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arise when we examne vires of an ordinary |egislation as
di stingui shed from a constitutional anmendnent. Kesavananda
Bharati cannot be the |ast refuge of the proprietariat when
being legislation takes away their 'excess’ for societa

weal . Nor, indeed, can every breach of equality spel

di saster as a lethal violation of the basic structure.
Peri pheral inequality is inevitable when | arge-scal e
equal i sation processes are but into action. |If all the

judges of the Suprene Court in solenm session sit and
deliberate for half a year to produce a legislation for

reducing glaring economc inequality their genius will |et
them down if the essay is to avoid even periphera
inequalities Every large cause clains sonme nmartyr, as
soci ol ogists will know. Therefore, what is a betrayal of the

basic feature is not a mere violation if Art. 14 but a
shocki ng, unconsci enabl e or unscrupul ous travesty of the
qui nt essence of equal justice. {f a |egislation does go that
far it ~shakes the denocratic foundation and nust suffer the
death penalty.” But to permt the Bharati ghost to haunt the
corridors of the court brandishing fatal wits for every
feature of
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inequality is judicial _paralysation of parliamentary
function. Nor can the constitutional fascination for the
basic structure doctrine be nmade a Trojen horse to
penetrated he entire legislative camp fighting for a new
social order and to overpower the battle for abolition of
basi ¢ poverty by the ’'basic structure’ nissile. Wiich is
nore basic? FEradication of die-hard, deadly  and pervasive
penury degrading all human rights or uphol ding of the |ega

| uxury of per f ect symetry and absol ute equal ity
attractively presented to preserve the status quo ante? To
use the Constitution to defeat the Constitution cannot find
favour whit the judiciary | have no doubt that the strategy
of using the mssile of 'equality’ to preserve die-hard,
dreadful societal inequality is a stratagem which nmust be
given short shrift by this court. The inperatives of
equality and devel opnent are inpatient for inplenentation
and judicial scapegoats nust never be offered so that those
responsi ble for stalling economic transformation with a
social justice slant nay be identified and exposed of. Part
IVis a basic goal of the nation and now that the court
upholds the wurban ceiling law, a social audit of the
Executive's inplenmentation a year or two later will bring to
light the gaping gap between verbal valour of the statute
book and the executive slunber of |awin-action. The court
is not the anti-hero in the tragedy of |and reformurban and
agrari an.

After all, in a rapidly changing society running on the
rails of the rule of Jlaw and operated according to
constitutional paradignms, the proprietariat is “bound to
suffer but the country cannot defer the transformation
because, then, hunger will know no |law. This is the root of
the matter. And then comes the irony of continual litigative
Cl anour and the periodic chorus for property.

Dosn't thou 'ear ny ’'erse’'s, as they canters
awaay? Proputty, proputty, proputty-than’s what | 'ears

'em saay.

And hol ders and hoarders of wealth may pensively reflect:
Few rich nen own their own property. The property
owns them
891

| have not had the leisurely advantage of ny |earned
brothers’ full judgnents save sone discussions but nmy
impending retirement inmpels a hurried recording of nmny
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reasons for subscribing to the order passed just now
"Tomorrow to fresh woods and pastures new , but to-day nust
be fulfilled before tonorrow arrives, and so, | deliver this
judgrment as is ny duty to do,

TULZAPURKAR, J. By t hese Wit petitions t he
petitioners, who are holders of vacant land in the urban
aggl omerations in various States, are seeking to challenge
the vires of sone of the salient provisions of the U ban
Land (Ceiling and Regulation) Act, 1976 (33 of 1976) and
since, according to them sone of the inpugned provisions
are pivotal and non-severable, having an inpact on its
entire scheme, the whole Act is liable to be struck down as
being invalid and unconstitutional. The petitioners have,
therefore, prayed for an order quashing notices issued to
them by the concerned conmpetent authorities under the Act
and a nandanus directing the respondents not to inplenent
the provisions thereof against them

The i npugned enactment  has its genesis in the
resol uti ons passed by el even sponsoring States wunder Art.
252 (1) ‘of 'the Constitution. The State Legislatures of
Andhra Pardesh, CGuj ar at, Har yana, H machal Pr adesh,
Kar nat aka, Maharashtra, Orissa, Punjab, Tripura, Uttar
Pradesh and West Bengal considered it desirable to have an
uni form | egi sl ati on-enacted by Parliament for the inposition
of ceiling on urban property for the country as a whol e and
as required by the first part of Art. 252 (1) of the
Constitution passed a resolution to that effect. Parlianent
accordingly enacted 'the Urban Land (Ceiling and Regul ati on)

Act, 1976. It received the assent of the President on
February 17, 1976 and, in the first instance, it come into
force on that day in all the Union Territories and the 11

States which had passed the requisite resolution under the
first part of Art. 252 (1). Subsequently, the Act was
adopted, by passing resolutions under the second part of
Art. 252 (1) by the State Legislatures of Rajasthan on March
9, 1976, Manipur on March 12, 1976, ‘Assam on March 25, 1976,
Bi har on April 1, 1976, Meghalaya on April 7, 1976 and
Madhya Pradesh on Septenber 9, 1976. Thus, the enactnent is
in force in 17 States and all the Union Territories 'in the
country. It seeks to inpose ceiling on vacant lands in urban
aggl onerati ons having a population of two |akhs or nmore and
for that purpose classifies such urban agglonerations in

various cities and towns in all the State and Union
Territories into four categories
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and fixes the ceiling limt for each of the categories thus:
Ceiling limt on vacant land is fixed at 500 sq. metres for
the urban aggl onerations of the netropolitan areas of Del hi,
Bonbay, Calcutta and Madras having a popul ation exceeding
ten lakhs falling under category 'A', at 1,000 sq. netres
for urban agglonerations with a popul ation of ten‘lakhs and
above, excluding the four metropolitan areas, falling under
category 'B, at 1,500 sqg. nmetres for urban aggl onerations
with a popul ation between three |akhs and ten | akhs falling
under category 'C and at 2,000 sgq. netres for urban agglo
nerations with a population between two |akhs and three
| akhs falling wunder <category 'C: vide s.4 read wth
Schedule | of the Act. The said Schedule does not nention
the urban aggl omerati ons having a popul ati on of one | akh and
above but if a particular State which passed a resolution
under Art. 252 (1) (first wpart) or if a State which
subsequently adopts the Act by passing a resolution under
Art. 252 (1) (second part) wants to extend the Act to such
areas, it could do so by a Notification under s. 2 (n) (A
(ii) or s. 2 (n) (B), as the case may be, after obtaining
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the previous approval of the Central Governnent. Chapter
I1l, being the main Chapter, conprising ss. 3 to 24, deals
principally with inmposition and limts of ceiling on vacant
l and, acquisition and vesting in the State Governnent of
vacant land in excess of the ceiling limts, paynent to be
made to the holders for such acquisition, disposal of excess
vacant | and SO acquired and exenptions from the
applicability of this Chapter. Chapter |V conprising ss. 25
to 30 deals with regulation of transfer and the use of urban
property; while Chapter V which includes ss. 31 to 47, deals
wi th appeals, revisions, offences and punishnents and ot her
m scel | aneous matters.

The primary object ‘and purpose of the Act, as its |long
title and the Preanble show, is to provide for the

i mposition of a ceiling on vacant | and in ur ban
aggl omerations, for the acquisition of such land in excess
of the ceiling limt, "to regulate the construction of

bui I dings on such land and for matters connected therew th,
with a view to preventing the concentration of urban land in
the hands of a few persons and specul ati on and profiteering
therein and with a view to bring about an equitable
di stribution of land in urbanagglonmerations to subserve the
conmmon good, presumably in furtherance of the Directive
Principles of State policy contained in Art. 39 (c) and (b)
respectively. The /enactnment has also been but in the Ninth
Schedul e as ltem /132 by the Constitution (Fortieth
Amendnent) Act, 1976, in other words, the enactnent enjoys
the benefit of protective unbrella
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of both the articles, Art. 31B and 31C as it stood prior to
its anendnent by the Constitution (Forty-second Arendnent)
Act, 1976.

Dealing with these two articles, nanely, Arts. 31B and
31C and the protective wunbrella provided by them in the
context of the decision in Kesavananda Bharati’s case this
Court in Waman Rao and others v. Union of India & others,
has by its order passed on May 9, (1980, held thus:

"I n Kesavananda Bharati  deci ded on April, 24, 1973
it was held by the nmgjority ‘that Parliament has no
power to amend the Constitution so as to danage or
destroy its basic structure. W hold that al
amendnents to the Constitution which were nmade before
April 24, 1973 and by which the 9th Scheduleto the
Constitution was anended from tine to time by the
i nclusion of various Acts and Regul ations therein, are
valid and constitutional. Anmendnent s to t he
Constitution made on or after April 24, 1973 by which
the 9th Schedule to Constitution was anmended fromtine
to tine by the i nclusi on of various Acts and
Regul ations therein, are open to challenge on the
ground that they, or any one or nore of them are
beyond the constituent power of the parlianment since
they damage the basic or essential features of the
Constitution or its basic structure. We do not
pronounce upon the wvalidity of such subsequent
constitutional anmendnents except to say that if any Act
or Regulation included in the 9th Schedule by a
constitutional amendment rmade after April 24, 1973 is
saved by Article 31C as it stood prior to its amendnent
by the 42nd Anendnent, the challenge to the validity of
the rel evant Constitutional Anendment by which that Act
or Regulation is but in the 9th Schedule, on the ground
that the Anendnment damages or destroys a basic or
essential feature of the Constitution or its basic
structure as reflected in Articles 14, 19 or 31, wll
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becane oti ose.
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Article 31C of the Constitution, as it stood prior

to its anendnent by section 4 of the Constitution (42nd

Amendnment) Act, 1976, is valid to the extent to which

its constitutionality was uphel d in kesavonanda

Bharati. Article 31C, as it stood prior to the

Constitution (42nd Anendnent) Act does not danmmge any

of the basic or essential features of the Constitution

or its basic structure.™
Since the inmpugned Act has been put in the N nth Schedul e by
the Constitution (Fortieth Anendnent) Act, 1976 i. e. after
April 24, 1973, the said Constitutional Amendnent woul d be
open to challenge on the ground that the sane is beyond the
constituent power of the Parlianent if it danages the
essential features or basic structure of the Constitution
but at the same tinme the inmpugned Act has, apparently,
received the protective unbrella of Art. 31Cas it stood
prior to /its anmendnment by 42nd Anmendment Act inasmuch as it
seenms to ' _have been enacted in furtherance of the Directive
Principles contained in Art. 39 (b) and (c) with the result
that in order to succeed in their challenge the petitioners
will have to cross two hurdles. In the first place they wll
have to establish that the Act is outside the pale of the
protective unbrella of ‘Art. 31C which they can do by show ng
that though purporting to do so, it does not, in fact,
further any of the said Directive Principles. A scrutiny of
the Directive Principles contained in Art. 39 (b) and (c)
clearly shows that the basic postulate underlying the forner
obviously is that diffusion of ownership and control of the
material resources of the comunity is always in public
interest and hence the State is directed to ensure such
distribution (equitable) there of as best  to subserve the
conmon good, while the postulate wunderlying the Jlatter
obviously is that concentration of wealth as well as neans
of production in the hands of fewis detrimental to common
interest and hence the State is( directed to ensure such
econom ¢ system to operate whi ch prevents such
concentration. It would, therefore, be clear that if by the
i mpugned enact nent the aforesaid obj ectives of these
Directive Principles are not furthered or if the provisions
of the enactnment run counter to these objectives the Act
woul d | ose the benefit of the protective unbrella of Art. 31
C. Secondly, after crossing this hurdle, the petitioners
will have to show further that the 40th - Anendnent Act by
whi ch the inmpugned Act was included in the N nth Schedule
was beyond the constituent power of the Parlianent since it
has damaged the basic structure or the
895
essential features of the Constitution as reflected in Arts.
14, 19 and 31, which of course, they will be able to do by
showi ng that the inpugned Act itself flagrantly violates
aspects of Arts. 14, 19 and 31 which constitute the basic
structure or the essential features of the Constitution

It may be stated that Counsel for the petitioners
principally attacked four provisions of the inpugned Act (a)
artificial definition of 'famly givenin s. 2 (f) in
relation to the prescription of ceiling area, (b) provision
contained s. 11 relating to amounts payable in respect of
excess vacant land acquired by the State (c) provision
containedins. 23 relating to disposal of excess vacant |and
acquired by the State and (d) prohibition or restriction on
transfer of a building or a part thereof or a flat therein
though unconcerned with excess vacant | and, wi t hout
perm ssion, as being flagrantly violative of those aspects
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of the petitioners’ fundamental rights under Arts. 14, 19
and 31 as constitute the essential features or basic
structure of the Constitution. Counsel for the petitioners
also contended that sone of the aforesaid inpugned
provi sions which are pivotal and have an inpact on the
entire scheme of the Act, in fact, run counter to the
Directive Principles of Art. 39 (b) and (c) and, there fore,
but the entire Act outside the pale of the protective
unbrella of Art. 31C of the Constitution. Counsel
therefore, urged that both the 40th Amendment to the extent
it inserted the inpugned Act in the Ninth Schedul e and the
i mpugned Act deserve to be struck down.

On the other hand, the learned Attorney Genera
appearing on behalf of the Union of India and counsel for
the concerned States of Rajasthan, Andhra Pradesh, Uttar
Pradesh and for the concerned conpetent authorities under
the Act, refuted the contenti.ons urged on behalf of the
petitioners. It ~was denied that any provision of the Act
runs counter to the Directive Principles of Art. 39 (b) and
(c) of ~the Constitution. It was pointed out that the
i mpugned Act having been put in the Nnth Schedule and
havi ng been enacted in further of the Directive Principles
of the State policy contained in Art. 39 (b) and (c) of the
Constitution was protected both wunder Art. 31B and 31C of
the Constitution. /It was disputed that any provision of the
Act violated the petitioners’ fundamental rights under Arts.
14, 19 and 31 and, it was contended that even if there was
any such violation, the Act and its provisions could not be
896
chal | enged by the petitioners on that ground because of the
protective unbrella of Art. 31B and 31C of the Constitution
and, therefore, the petitions were liable to be dism ssed.

| shall first deal wth those inpugned provisions of
the Act, which according to the -petitioners, not rmerely
violate their fundanmental rights but also have an adverse
i mpact on the protective unbrellaafforded by Art. 31C of
the Constitution. In this behalf counsel for the petitioners
referred to two provisions, nanely. s. 2(f) which gives an
artificial definition of "famly’ in relation to
prescription of ceiling area and s.. 23 which contains
provision relating to disposal of  excess vacant |and
acquitted by the State.

Re: s. 2(f) in relation to prescription of ceiling

ar ea.

It is by s. 3 of the Act that the ceiling on vacant
land in any urban agglomeration is inposed. That ~ section
runs thus:

"3. Except as otherwise provided in this Act, on
and from the commencenent in this Act, on person shal
be entitled to hold any vacant I|and in excess of the
ceiling limt inthe territories to which “this Act
appl i es under sub-section (2) of section 1."

The ceiling limts referred to in the above section, as
stated earlier, have been fixed at 500 sq. netres, 1,000 sq.
netres, 1,500 sqg. netres and 2,000 sq. netres for vacant
lands in urban agglonerations falling in categories A B,C
and D respectively under s. 4(1). Section 2(i) defines
"person’ as including an individual, a famly, a firm a
conpany, or not association or body of individuals, whether
i ncorporated or not; while s. 2(f) defines "famly’ thus:

"Famly", in relation to a person neans the
i ndividual, the wife or husband, as the case may be, of
such individual and their unmarried mnor children."

And the Explanation to this clause states that "m nor" means
a person who has not conpleted his or her age of eighteen
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years. There is no doubt that the aforesaid definition of
"famly' is an artificial one inasmuch as is evcludes from
its scope najor children two
897
are normally included in the concept of a famly; it further
conpletely ignores the normal Joint H ndu Famly. Counse
for the petitioners pointed out that iif this artificia
definition of 'famly' is considered in the context of
ceiling limts prescri bed under s. 4(1) it produces
discrimnatory results because of adoption of double
standard for fixing the ceiling limt-one for the artificia
famly as defined and another for a normal famly which
i ncludes major childrenor for Joint H ndu Fanm |y governed
by Mtakshara Law obtaining in several parts of the country.
For instance, in an -urban aggloneration falling under
category 'A where the ceiling limt is prescribed at 500
sq. netres, a fam ly of a father, nother and say three mnor
sons (being in all five) together will be entitled to retain
for itself only 500 sq. netres of vacant |and whereas a
famly of. a father and four mmjor sons (being in all five)
will be entitled to retain for itself 2,500 sq. nmetres of
vacant land (500 sq. nmetres for father as a person and 500
sq. netres each for four sons as persons). Counsel urged
that such discrimnation or inequality arises from the
classification nmade bet ween m nor children and nmjor
children belonging to a famly but such classification is
not based on any ' intelligible differentia having any nexus
to the object sought to be achieved by the Act, which is to
acqui re excess vacant | and after leaving the ceiling area to
a famly and as such the same is clearly violative of Art.
14 of the Constitution.  Counsel strongly relied upon two
decisions of this Court in this behalf, nanely, decisions in
Kari mbi | Kunhi koman v. State of Kerala and A P. Krishnasam
Naidu etc. v. State of Madras, where on sinmilar ground the
whol e of Chapter 1l of Kerala Agrarian Relations Act, 1961
and the whole of Chapter Il of the Madras Land  Reforns
(Fixation of Ceiling on Land) Act, 1961, respectively were
struck down by this Court inasnuch as the artificia
definition of fanmly together wth adoption of ‘double
standard for fixing ceiling limt formed the basis of the
concerned Chapter in each Act. | find considerable force in
counsel s contenti on.

| may point out that when the agricultural ceiling
matters were argued before wus counsel for the petitioners
therein had raised a sinmlar contention in the context of
the artificial definition of ’'famly and the adoption of
doubl e standard for fixing ceiling linmts obtaining in the
several concerned Acts and in support of such contention
counsel had placed reliance on the aforesaid two decisions
of this
898
Court but we rejected the contention on the ground that
anple material had been produced before the Court justifying
the adoption of artificial definition of "famly’ and double
standard for fixing the ceiling limts in those Acts.
Production of such justifying material distinguished the
agricultural ceiling matters before us from the said two
decisions relied wupon by counsel but in the instant case no
mat eri al what soever has been placed before the Court by the
respondents justifying the adoption of the artificia
definition of 'famly in s. 2(f) and double standard of
fixation of <ceiling in the inpugned Act. It has not been
shown that the so-called nuclear famlies allegedly in vogue
have replaced normal families which include najor sons or
joint Hndu famlies in urban areas. Besides, if the object
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of the inpugned Act is to acquire excess vacant land in
urban aggl onerations after |eaving permssible ceiling area
toa famly the classification nade between minor children
and major children belonging to a famly has no nexus
what soever to that object. In ny view, therefore, the
artificial definition of 'famly givenin s. 2(f) when
considered in relation to the prescription of the ceiling
area under s. 4(1) is clearly violative of and strikes at
the root of the equality clause contained in Art. 14 of the
Constitution. It cannot be disputed that this artificia
definition together wth the double standard adopted for
fixing the ceiling area runs though and forns the basis of
Chapter 11l of the Act and the discrimnatory results or
i nequal ities produced thereby are bound to have an inpact on
the schenme of that Chapter and, therefore, along with it the
whol e Chapter 11l must fall as being violative of Art. 14.
There is yet one nore aspect which needs consideration
in connection with- this adoption of the artificia
definition of ~'famly’ given ins.2 (f) and the double
standard ' for fixing ceiling area. Apart from the
di scrimnatory results which it~ produces the question is
what is its inpact in the context of the directive principle
contained in Art. 39 (c) of the Constitution? As stated
earlier the postul ate underlying the said directive
principle in that concentration of wealth in the hands of
fewis deterinental to common interest and as such the State
shoul d ensure such economic system which- prevents such
concentration and ‘the Act has been put on the Statute book
professedly to achieve that objective. But, by adopting the

artificial definition of "famly ins. 2(f) and having
doubl e standard for fixing ceiling limt a contrary result
is obtained inasmuch as the Act actually pernmts an
unwarranted and unjustified concentration of
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weal th (urban vacant |and) ‘in the hands of a famly having
major sons in it as conpared to the famly having mnor
children. In the illustration given above a famly of a
father with four major sons is allowed to retain with itself
2,500 sq. netres of vacant land while a fam |y of a'father
not her and three mnor sons is permitted to retain only 500
sq. netres. The position becones nore glaring if I take the
illustration of a Joint Hndu Famly consisting of five
brothers, each having five mmjor sons, as, in sucha case
the said Joint Hndu Famly will be entitled to retain
15,000 sq. netres of vacant |and as agai nst 500 sq. netres
pernmitted to be retained by the artificial famly. It cannot
be said that large joint Hindu fam lies are unknown in urban
aggl omerations in various cities and towns of the country
and instances nore glaring than the preceding illustration
could be multiplied. In other words, by adopting the
artificial definition of 'famly’ and double standard for
fixing the ceiling area the Act enables unwarranted and
unjustified concentration of wealth in the hands of few
rather than preventing the same and this certainly would be
in teeth of and not in furtherance of the directive
principle of Art. 39(c); in fact, it is a negation of that
principle. It is not possible to take the viewthat the
Parliament out of inadvertance ignored joint H ndu Family or
forgot the possible concentration of vacant land in the
hands of nmajor nmenbers of Jlarge joint Hndu famlies,
because in another context the concept of Joint H ndu Famly
was present to the nmind of the draftsnan as is clear froms

4(7) of the Act. In ny view, therefore, the adoption of the
artificial definition of 'famly’ and double standard for
fixing ceiling area one for a fanmily with m nor children and
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another for a famly wth mgjor children and conpletely
ignoring the concept of Joint Hndu Famly in relation to
prescription of <ceiling area clearly lead to results which
run counter to the directive principle contained in Art.
39(c) of the Constitution. The Act which contains such
provision being in teeth of that directive principle nust
fall outside the pale of protective unbrella of Art. 31C.

Re: s.23 relating to disposal of excess vacant |and
acqui red under the Act.

It may be stated that under s.6 every person hol ding
vacant | and in excess of the ceiling limt at the
commencenment of the Act is required to file wthin the
period prescribed a statenent before the conpetent authority
having jurisdiction giving full particulars there of
890
and al so specifying the vacant land within the ceiling limt
which he desires to retain. Sections 8 and 9 provide for
preparation of _draft statement ‘as regards vacant |and held
in excess of the ceiling limt, —holding of an inquiry in
that behalf and preparation of final statenment and service
thereof on_ the concerned person by the conpetent authority,
Section 10 provides for acquisition of excess vacant |and by
the concerned State Governnent and determ nation of clains
of all persons interested in such excess vacant-land and
under sub-s.(3) it is provided that upon the publication of
a notification in that behal f such excess vacant |and as may

be specified therein shall be deened to have been acquired
by the State Governnent and the sane shall vest absolutely
inthe State Governnment free from all encunbrances wth

effect from the date specifiedin the notification. Then
cones s.23 which deals with-disposal of such excess vacant
| and acquired by the State Governnment under the Act. It runs
as follows:

"23.(1) It shall be conpetent for the State
Covernment to allot, by order, in excess of the ceiling
l[imt, any vacant |land, which is deened to have been
acquired by the State Governnent under this act or is
acquired by the State Governnent under any other |aw,
to any person for any purpose relating to, ‘or in
connection wth, any industry or for provi di ng
residential accomodation of such type as may  be
approved by the State Governnent to the enpl oyees of
any industry and it shall be |awful for such person to
hol d such land in excess of the ceiling limt.

Expl anati on, - For the purposes of this section,-

(a) Were any land with a building has been acquired
by the State CGovernment under any. other |aw and
such building has been subsequently denolished by
State CGovernment, then, such | and shall be deened
to be vacant |and acquired under such other |aw

(b) "Industry" means any business, profession, trade,
undert aki ng or nmanufacture.

(c) In making an order of allotnent under sub-section
(1), the State Gover nnment may i mpose such
condi tions
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as may be specified therein including a condition
as to the period wthin which the industry shal
be put in operation or, as the case nay be, the
resi dential accommodation shall be provided for:
Provided that if, on a representation made in
this behalf by the allottee, the State Governnent
is satisfied that the allottee could not put the
industry in operation, or provide the residentia
accommmodation, within the period specified in the
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order of allotnent, for any good and sufficient

reason, the State Governnment may extend such

period to such further period or periods as it nmay
deemfit.

(3) Where any condition inmposed in an order of
allotment is not conplied with by the allottee, the
State Governnent shall, after giving an opportunity to
the allottee to be heard in the matter, cancel the
allotment with effect from the date of the non-
conpliance of such condition and the land allotted
shall revest in the State CGovernment free from al
encunbr ances.

(4) Subject to the provisions of sub-sections (1),
(2) and (3), all vacant |lands deened to have been
acquired by the State Governnent under this Act shal
be di sposed of by the State Government to subserve the
common good on such terns and conditions as the State
Government may deem fit to inpose.

(5)  Notwi'thstanding ~anything contained in sub
sections (1) to (4), where the State GCovernment is
satisfiedthat it is necessary to retain or reserve any
vacant |land, deenmed to have been acquired by that
CGovernment under -~ this Act, for the benefit of the
public, it shall be conpetent for the State Governnent
to retain or reserve such land for the sane."

Five or six aspects or peculiar features energe clearly from
the provisions contained in s. 23 in-the -context of the
entire Act. In the first place unlike agrarian ceiling which
deals with |and as nmeans of production, urban ceiling under
the i mpugned Act deals with vacant
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land in wurban agglonerations not as a neans of production
but as a part of the holder’s wealth or capital ' asset.
Secondl y, unlike agrarian ceiling which has the objective of
di stributing surplus agricultural [|and straightway anong
| andl ess persons, under the inmpugned Act excess vacant | and
in urban agglonerations is acquired by and vests’ in the
State to be disposed of as indicated in the section; clearly
a legislation in exercise of the State s power of em nent
domain (i.e. power of conpulsory acquisition of private
property). Thirdly, such excess vacant |and thus acquired is
to be disposed of by the State CGovernnent “"for any purpose
relating to or connected wth industry or for providing
resi dential accomrpdation to the enpl oyees of any lndustry".
Fourthly, under «cl. (b) of the Explanation, 'industry' has
been very wi dely defined for the purposes of this section to

mean any busi ness, profession, trade, undertaking or
manuf acture; the word "any' «clearly suggests that business,
prof ession, trade, undertaking or manufacture even in

private sector is included. Fithly. sub-s. (1) confers
absol ute power and discretion on the State Governnent to
allot any anount of such excess vacant |land to any person
for any industry. Reading the fourth and fifth aspects
together, it is clear that it is open to the State
Government to allot any extent of such excess vacant land to
any professional person, say a | awer a nedical practitioner
or even an astrologer for the purpose of carrying on his
private profession. Sixthly, the section contenplates
utilisation of such excess vacant land by the State
Government in three ways: (a) allotnment for industry (b)
allotment to subserve the comon good and (c) retention or
reservation for the benefit of the public, but, the
priorities in the matter of disposal or distribution of such
excess vacant | and have been peculiarly fixed in the section
these priorities, as indicated in sub-ss. (1) and (4),
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are:=(i) allotnment for the purpose of an industry, nanely
any busi ness, profession, undertaking trade or nmanufacture,
(ii) allotnent for the purpose of construction of houses for
the enpl oyees of an industry specified initem (i) above and
(iii) disposal to subserve the comon good which would
i nclude allotnent of vacant |and for governmental purpose or
| ocal authorities or for institutions etc. In other words,
it is after the disposal of such excess vacant land for
items (i) and (ii) above that the balance thereof can be
di sposed of "to subserve the conmon good" which neans
private purposes have precedence over public purposes, and
this is clear from the fact that disposal under sub-s. (4)
is "subject to" the prior disposal under sub-s. (1) for
purposes of industry. In fact, disposal of excess vacant
land for subserving the commn good is last in the
priorities Sub. s (5) undoubtedly has an
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overriding effect over sub-ss. (1) to (4) but that provision
deal s not ~ with disposal or distribution of excess vacant
land but “with retention and reservation of such vacant |and
by State Governnent for the benefit of the public Iike
soci al housing and provision for basic arenities etc.

Having regard to the ~aforesaid peculiar features that
energe from a consideration of the provisions contained in
s. 23, counsel for the petitioners contended that the
acquisition of excess vacant |and in -urban aggl onerations
cannot be said for a public purpose at all and hence the
ehactnment which is primarily for conpul sory acquisition of
private property runs counter to-a valid exercise of the
State’s power of 'eminent domain’. He pointed out that no
schenme for any industrial devel opnent for any urban
aggl oneration has been indicated in the Act, nor any such
schene seens to have been prepared by any State Gover nnent
or even by the Union Governnent  before undertaking the
| egi sl ative measure in hand and no definite public purpose
of industrialisation wth any. plan or blue print with set
specifications or standards seens to have been wi'thin the
contenpl ation of the sponsoring States or the /Union
Government; at any rate no material in that behalf has been
pl aced on record before the Court and, therefore, according
to counsel, compul sory acquisition of all excess vacant | and
in all urban aggl onerations throughout the Union Territories
and the 17 States of the country for achieving a  bald,
i ndefinite and wunspecified objective of an 'industry would
not be a valid exercise of the power of-enmnent domain
Alternatively, counsel contended that even if it were
assuned for the purpose of argument that a bald, indefinite
and unspecified objective of "industry’ is a public purpose,
when that concept of ’industry’ is widely defined so as to
i ncl ude any business, trade or profession in private sector,
the purpose sheds its character as a real public purpose,
whi ch position is further conmponded by the priorities laid
down in the section and the acquisition becomes acquisition
for private purpose amounting to an invalid exercise of the
States’s power of enminent domain. Counsel, therefore, urged
that s. 23 flagrantly violates Art. 31 (2) and is,
therefore, ultra vires and unconstitutional and since it is
a pivotal provision having an inpact on the entire Ceiling
schene and at the sane a non-severable provision fromthe
rest of the provisions contained in that chapter, the whole
of Chapter IIl nust fall with it.

Article 31 of the Constitution has nore than one facet,
it undoubtedly confers wupon individuals (including non-
citizens) and
904
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corporate bodies a fundanental right to property but because
of conflict of views in Keshavanada Bharati’'s case (supra)
it my be debatable whether that right forns part of basic
structure or not, but that apart, Art. 31 incorporates in
our Constitution the concept of State’s power of eninent
domain i. e. power of compulsory acquisition of private
property and prescribes two conditions precedent to the
exercise of the power, nanely, (i) such acquisition cannot
be except for a public purpose and (ii) it nmust be on
payment of conpensation (now terned ’'amount’) to the
claimant having interest in the property. |In Kameshwar
Singh’s case this position has been clarifie where Mahajan

J., after referring to 'sone authoritative books has sumred
up the definition of the  concept in one sentence thus
"Authority is uni versal in support of the anplified
definition of 'em nent donmin’ as the power of the sovereign
to take property for public use w thout the owner’s consent

upon making just conpensation,"  The requirenment of just
conpensation ~under the latter <condition is diluted to
paynment  of ~non-illusory anpunt under the 25th Anendnent of

the Constitution and subsequent decisions of this Court. But
it is well settled that these two conditions precedent are
sine qua non for the exercise of the State’'s power of
em nent domain’ and, in-ny view, represent those aspects of
the right to property under Art. 31 which constitute the
essential or basic features of our Constitution and for that
matter these woul d be so of any denocratic constitution and,
therefore, any law ‘authorising expropriation of private
property in breach of any one of those conditions would
damage or destroy the basic structure of our constitution.

It is extrenely doubtful whether a bald, indefinite and

unspeci fied objective like "industry' ~sinpliciter - wthout
any attenpt at dovetailing it by having a proper schene for
i ndustrial devel opnent will constitute a valid public

purpose for the exercise of the power of 'em nent domain’
It is because of the absence of any definite scheme for
i ndustrial developnent wth plans or blue prints /with set
specifications or standards for any of t he ur ban
aggl omerations that w de power has been conferred on the
State Governnent under sub-s. (1) in- vague terns to allot
any extent of such excess vacant |and to any person for any
industry. I amconscious that in Kameshwar  Singh's case
(supra) this Court speaking through Mahajan, J., observed
that "the phrase 'public purpose’ has to be
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construed according to the spirit of timesin which the
particular |egislation is enacted" and held that so

construed, acquisition of estates for the | purpose of
preventing the concentration of huge blocks of land in the
hands of a few individuals and to do away with
internediaries was for a public purpose. But that case dealt
with three statutes (the Bihar Land Reforms Act, 1950, the
M P. Abolition of proprietory Rights Act, 1950 and the U
P. Zam ndari Abolition and Land Reforns Act, 1950), the
common ai m of which, generally speaking, was to abolish
zam ndaries and other proprietory estates and tenures in the
three States, so as to elimnate the internediaries by neans
of conpul sory acquisition of their rights and interests and
to bring the raiyats and other occupants of |lands in those
areas into direct relation with the CGovernment and
therefore, that case is distinguishable and its ratio would
not apply to the instant case where the purpose of
acqui sition of excess vacant (urban) land is a bald
objective like ’'industry' sinmpliciter, surely different
considerations would apply. In ny view it is extrenely
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doubt ful whether conpulsory acquisition of all the excess
vacant land in all wurban agglonerations throughout the
country for a bald, indefinite and unspecified objective

like "industry sinpliciter would be a valid exercise of the
power of 'em nent domain’. However, it is not necessary for
me to decide this |arger question inasmuch as in ny viewthe
alternative subm ssion of counsel for the petitioners
clinches the issue in this case. Assuning that a bald
obj ective of "industry’ sinpliciter part akes of t he
character of a public purpose, what Parliament intended by
the said objective has been expressly clarified by cl. (b)
of the Explanation where ’industry’ has been very wdely
defined so as to include any business, trade or profession
in private sector which nakes a nockery of such public
purpose. Whatever be the nerits or denerits of a wde
definition of 'industry’ for the purposes of industrial-cum
| abour relations, ~adoption of ~such wide definition of the
concept” in the context of ‘emnent domain is clearly
sui cidal. 'By adopting such definition for the purposes of s.
23 the  State CGovernnent has been enpowered under sub-s. (1)
to allot —any extent of such excess vacant land to any

busi nessman, trader or professional nman like a |awer,
doctor and astrologer to enable himto carry on his private
busi ness, trade or profession. In other words, acquisition

of excess vacant l'and in urban aggl oneration would clearly
be for private purposes and what is worse i's that under the
priorities |laid down such private purposes are to be catered
to first and then cones the disposal or distribution thereof
to subserve common good. This clearly smacks of depriving
peter of his property to give it to Pau
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and, therefore, clearly amounts to an invalid exercise of
State’'s power of 'eminent donmain . Section 23, which thus
aut hori ses compul sory acquisitions of property for private
purposes flagrantly violates those aspects of Art. 31 which
constitute the essential or basic features of the

Constitution and is, t herefore, ultra vires and
unconstitutional. Further, indisputably it 1is ‘the nost
vital, integral and non-severable part of the entire scheme
of urban ceiling as without it the schene will nerely remain
a scheme for unjust and illegal enrichnent of the State and,
therefore, the whole of Chapter IIl, inwiich it occurs,

must fall with it.

Apart fromthe unconstitutionality of s.23 as indicated
above, it is clear that the w de definition of "industry’
and the priorities for disposal or distribution of excess
vacant land laid dowmn therein have adverse inpact on the
directive principle contained in Art.39(b). Inl the first
pl ace i nst ead of confining the objective of
industrialisation to public sector or cooperative sector and
the like where benefit to comunity or public at |arge would
be the sole consideration, the concept is widely defined to
i ncl ude any business, trade or profession in private sector
whi ch enables the disposal or distribution of excess vacant
land for private purposes and sub-s. (1) authorises the State
CGovernment to allot any extent of such land to individuals
or bodies for private purposes. Secondly, the priorities in
the matter of disposal or distribution of the excess vacant
| and under sub-sections (1) and (4) are as indicated above,
whi ch show that disposal or distribution of excess vacant
land for subserving the common good comes last in the
priorities. | have already indicated that the postulate
underlying the directive principle of Art. 39(b) is that
di f fusi on of ownership and control of the material resources
of the community is always in the public interest and,
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therefore, the State is directed to ensure such distribution
(equitable) thereof as best to subserve the common good but
the priorities prescribed in sub-ss. (1) and (4) of s.23 in
regard to distribution of nmaterial resource produce contrary
results or results in the opposite direction inasnuch as
private purposes receive precedence over common good. The
enact ment which contai ns such provisions that produce contra
results cannot be said to be in furtherance of the directive
principle of Art. 39(b) and cannot receive the benefit of
the protective unbrella of Art. 31C

Counsel for the respondents, however, relied upon three
aspects to counter-act the aforesaid result flowing fromthe
priorities
907
given ins. 23(1) and (4). It was urged that the disposal of
excess vacant |and acquired by the State under the Act will
be guided by the Preanble which says that enactnment was put
on the ~Statute Book with a view to bringing about the
equi tabl e di stribution of land in urban agglonmerations to
subserve the comon good. In the first place, it is well
settled that it is only when there is sone anbiguity in test
of any provision in the enactment that the preanble could be
| ooked at and here there is no anbiguity whatsoever in
s.23(1) and (4). Secondly, far from there being any
anbiguity there is express provisionin s.23(1) and (4)
indicating the priorities in the nmatter of disposal or
distribution of excess vacant land, in face of which, the
preanbl e cannot control, guide or direct the disposal or
distribution in any other manner. Next, reliance was placed
on s. 46(1) which empowers the  Central CGovernnment to make
rules for carrying out the provisions of the Act and the
di sposal or distribution of excess vacant land could be
prescribed by rules. It may, however be stated that no rules
under s.46 have so far been franed by the Central Government
and, in any event, no rules framed thereunder can over-ride
the express provisions of s.23. Lastly, reliance was pl aced
on certain guidelines issued by the Central Governnent in
its Mnistry of Wrks and Housi ng under the Act and at page
83 of the "Conpendium of Guidelines" (a Govt. of India
publication dated February 22, 1977) a note containing
guidelines on wutilization of excess vacant |and acquired
under the Act is published. Paragraphs 3 and 4 of the said
Note deal wth the topic of priorities. In para 3 the
di sposal or distribution of excess vacant |and as per the
priorities in s. 23 has been set out (which arethe sanme as
gi ven above) while para 4 sets out the priorities in
accordance wth the recomendations made by the 9th
Conf erence of State Mnisters of Housi ng and Urban
Devel opnent held at Calcutta on the 17th, 18th and / 19th
Decenber, 1976, whi ch consi der ed the matter ~and the
priorities indicated are: (i) Retention/reservation for the

"benefit of the Public’ 1ike social housing, provision of
basic anenities, etc. (ii) Disposal ’'to subserve ' comon
good’ which may include allotnent of vacant |and for
Government purposes, |local authorities, institutions’ etc.

(iii) Allotment for the purpose of construction of houses
for the enployees of industries specified initem (iv) A
below (v) Allotnent for the purpose of industry, viz., any
busi ness, profession trade, undertaking of non-polluting
manuf acture; cottage and small scal e and wherever possible
ancillary industry; manufacture. It wll appear clear that
the recomendations nade by the 9th Conference of State
M ni sters of Housing and Urban Devel opnment seek to furnish
908

i mproved guidelines but in the process reverse the
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priorities given in the section in the matter of disposal or
distribution of excess vacant land. It is obvious that the
priorities given ins. 23 and as have been summarised in

para 3 of the Note must prevail over the priorities
indicated in the guidelines contained in para 4 of the Note
and the latter are of no avail. It is thus clear that the

priorities as givenin s. 23(1) and (4) in the matter of
di sposal or distribution of excess vacant |and acquired
under the Act run counter to and in a sense operate to
negate the directive principle of Art.39(b).

It was then faintly argued by counsel for the
respondents that the lawin order to receive the protection
of Art. 31C need not fulfil the objectives of both Art.
39(b) and (c) and even if it fulfils the objective under
Art. 39(c) and not under Art. 39(b) it will be protected by
Art. 31C. But here s. 23 by no stretch deals wth the
objective of Art. 39(c) at all but only deals wth the
obj ective underlying the directive principle of Art. 39(b)
and its provisions as discussed above clearly run counter to
that objective and as such the enactnment which contains such
provisions nust forfeit the benefit of the protective
unbrella of Art. 31C

Faced wth the situation that the constitutiona
invalidity of s. 23 was likely to have adverse repercussion
not only on Chapter Ill in which it occurs but also on the
entire Act, counsel for the respondents made a valiant
effort to salvage the said section by indulging in
interpretative acrobatics with a viewto relieve it fromthe
two vices attaching to it, nanely, (i) the adoption of the
wi de definition of 'industry’ - in cl. (b) of the Explanation
whi ch makes a nockery of the Public purpose indicated by the
bal d objective like "industry' sinpliciter ~and (ii) the
priorities nentioned therein governing the disposal or
di stribution of excess vacant |and acquired under the Act.
It was suggested that the definition of 'industry should be
read down by the court so as to confine the sane to
industries in public sector or co-operative sector or the
like where benefit to comunity or public at |arge would be
the sole consideration, so that allotment of excess vacant
l and acquired under the Act to private entrepreneurs for
private purposes which runs counter to the doctrine  of
em nent domain woul d be conpl etely eschewed. It is
impossible to read down the definition in the ~nmanner
suggest ed because parlianent has for the purposes of the
section (i.e. for purposes of disposal or distribution
909
of such excess vacant |and) deliberately and in express
ternms adopted a vary wde definition which includes wthin
its scope not nerely trading or manufacturing activity but
al so any business or profession in private sector and
readi ng down the definition as suggested would “be ' doing
violence to the Parliament’s intention stated in ‘express
terns. It was then submitted that sub-s. (1) of s. 23 should
be construed as an enabling provision which nmerely pernits
the State Governnent to allot excess vacant land for the
purposes of industry, while the real obligation in the
matter of disposal of excess vacant |and arises under sub-s.
(4) which speaks of disposal of such land "to subserve the
common good"; in other words, the disposal under sub-s. (4)
shoul d over-ride the disposal under sub-s. (1); at any rate
the "common good" spoken of in sub-s. (4) should perneate
the di sposal under sub-s. (1). It is inpossible to read sub-
s. (1) of s.23 as containing nmerely an enabling provision
the schene of sub-ss. (1) and (4) read together clearly
shows that the disposal of the excess vacant land is first
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to be done under sub-s.(1) and disposal under sub-s.(4)
cones thereafter. The openi ng words of sub-s.(4) "subject to
sub-ss. (1), (2) and (3)" cannot be read as constituting a
non obstante clause giving an over-riding effect to sub-s.
(4) nor can sub-s.(4) be read as if the opening words were
absent. By indulging in such interpretative acrobatics the
Court cannot reach the opposite result than is warranted by
the plain text of the provision. Further, to say that every
di sposal of excess vacant |and under sub-s. (1) must be for
"conmon good" is to read into that sub-section sonething
which is not there; it anmbunts to re-witing that sub-
section, which cannot be done, the Preanbl e notw thstanding.
It is the conferral of such wunrestricted power (not its
oblique exercise) that is being attacked and hence the
submission to read into sub-s.(1) this kind of limtation

These subnissions requirethe re-structuring of the entire
section a functionlegitimtely falling within the domain of
the Legislature.~ Mreover, sub-ss. (1), (2), (3) and (4) of
s.23 are ‘integral parts of one whole schenme dealing with
di sposal ‘of "excess vacant | and acquired under the Act and as
such cannot be severed fromone another. The attenpt to
sal vage s.23, either wholly ~or in part, by seeking to free
it fromthe two vices nust, therefore, fail.

The next provision - challenged by the petitioners as
being violative of their fundanmental rights is s. 11 (6)
which puts the maximum linmt of Rs.. two |akhs on
conpensation (called ’'amount’) payable to the holder of
excess vacant land irrespective of the extent of such excess
vacant |and. For the purpose of determ ning the
910
guantum of conpensation s. 11 (1) divides vacant land in
ur ban aggl onerations into two categories -(i) vacant |and
fromwhich income is derived and (ii) vacant |and from which
no incone is derived and in regard tothe former category
cl, (a) of sub-s. (1) fixes the quantum payable at an anount
equal to eight and one third times the net average annua
i ncome actually derived fromsuch |land during the period of
five consecutive years imediately preceding the date of
publication of the notification issued under s.” 10 (1) and

the net average annual incone is to be calculated in the
manner and in accordance wth the principles set out in
Schedule I, while in respect of the latter category, cl

(b) of sub-s. (1) fixes the quantum payable at an anount
calculated at a rate not exceeding-(i) Rs. 10 per sq. netre
in the case of vacant |and situated in urban aggl onerations
falling with categories A and B and(ii) Rs.5 per sq. netre
in the case of vacant |and situated in urban agglomerations
falling within categories C and D. In other (words, for
vacant land vyielding incone the nethod of capitalisation of
the incone for certain nunber of years is adopted while for
vacant |and yielding no income maxi mumrates of conpensation
for A and B categories at Rs. 10 per sqg. nmetre and for C and
D categories at Rs 5 per sq. metre have been fixed.
Conpensation (called "anpbunt’) once determ ned is payable to
the holder under s. 14 (2) in a certain manner, nanely, 25 %
there of will be paidin cash and the balance 75% in
negoti abl e bonds redeenable after expiry of 20 vyears
carrying interest at 5% per annum Section 11 (6) which puts

the maximum limt of two lakhs on the quantum payable in
respect of excess vacant |and acquired under the Act runs
t hus:

"11 (6)-Notwi thstandi ng anythi ng contained in sub-
section (1) or sub-section (5) the ampunt payabl e under
either of the said sub-sections shall, in no case,
exceed two | akhs of rupees.”
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Counsel for the petitioners contended that s. 11 (6)
which puts the maximumlimt of Rs. two | akhs on the anount
payable to a clainmant irrespective of the extent of the
excess vacant land acquired under the Act is not only
arbitrary but also results in illusory paynent and viol ates
Arts. 14 and 31 (2) respectively. Counsel pointed out that a
person hol ding excess vacant |and which at the prescribed
rates is of the value of Rs. two | akhs and a person hol di ng
such excess vacant |land which even at the sane prescribed
rates
911
is of the value of Rs. two crores are treated alike, that is
to say, both will get conpensation (termed 'anount’) of Rs.
two lakhs only and is this sense prescribing alint of
maxi mum of Rs. two lakhs is clearly arbitrary and viol ates
Art. 14. Sinmilarly, for a person who holds excess vacant
 and which even at the prescribed rates it of the value of
Rs. two crores a paynent of Rs. two |akhs only (i.e. 1/100th
of the!value at the prescribed rates) nust, by any standard,
be regarded as illusory and, therefore, the fixation of
maxi mum limt —at Rs. twolakhs under s. 11(6) irrespective
of the extent of excess vacant land held by a person
violates Art. 31(2) of the Constitution. | find considerable
force in both the subm ssions of counsel for the
petitioners. In fact, in ny view, this provision which puts
the maximum limt of Rs. two | akhs on the anmpbunt payable to
a hol der of excess vacant Iland acquired -under the Act
irrespective of the extent of such excess vacant |and held
by him is not nerely violative of Arts. 14 and 31(2) of the
Constitution in the manner indicated above, but would be a
pi ece of confiscatory legislation, because vacant. land in
excess of that portion which at the prescribed rates is
worth Rs. two |akhs stands confiscated to the State wi thout
any paynent whatsoever. | do not -~ suggest that a provision
putting a maxinmumlinmt upon conpensation payable to the
owner or holder irrespective of the extent of the property
acqui red whenever or wherever is found in any enactnment has

to be regarded as a confiscatory provision. | am aware that
in enactnents involving |arge schenmes of social engineering
like abolition of Zam ndar is, agrarian ref orns,

nati onal i sati on of undertaki ngs and busi nesses and the |ike,
such a provision mght be justifiably made. In State of
Kerala v. The Gaalior Rayon Silk Mg. Co. Ltd., this Court
upheld the wvalidity of Kerala Private Forest (Vesting and
Assi gnnent) Act, 1971 where under private forest |ands held
on janman right were acquired wthout paynment ~ of any
conpensation on the ground that such acquisition was for
i mpl ementing a schene of agrarian reform by assigning |ands
on registry or by way of |ease to poorer sections of the
rural agricultural popul ation, the enactnent being protected
under Art. 31A (1) of the Constitution. Again the Coal M nes
(Nationalisation Act, 1973 whereunder the right, title and
interest of the owners in relation to their coal 'nines
specified in the schedule to the Act stood transferred to
and becane vested absolutely in the Central Govt. free from
encunbrances in exchange of paynent of fixed anounts
specified in that schedul e was upheld by this Court.

912

But such cases involving large schemes of socia

engi neeri ng where avowedly the benefit of the community or
public at | ar ge is the sol e consi deration are
di stingui shable from the instant case, where 'industry’ has
been expressly defined to include business, trade or
profession in private sector and where power has been
conferred upon the State Governnent to allot properties




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 39 of 61

acquired under the enactnent to individual businessnman

trader or professional to enable himto carry on his private
busi ness, trade or profession, that is to say, where the
legislation is a fraud on State’s power of em nent domain

such a provision of putting a maxinumlimt on conpensation
payable in respect of the acquired property irrespective of
its extent will have to be regarded as confiscatory in
nat ure.

An instance in point is available on the record of
these wit petitions. In wit petition No. 350 of 1977 the
petitioner who happens to be the ex-Ruler of the forner Kota
State has averred in paragraphs 17 and 20 of the petition
that the urban vacant | and owned and possessed by himin the
city of Kota adneasures 918. 26 acres and that the Assistant
Director, Lands and Buildings Tax, Kota in his assessnent
order dated 20.12. 1976 had valued the sane at market rate
of Rs. 15.12 per -sq. netre at Rs 3,98,05021.84 (say about
Rs. four crores) and-inclusive of other itens of properties
the total = value was put down at Rs. 4.12 crores and these
avernents _are substantially adnitted in the counter-
affidavit filed by S. Mhadeva |yer on behalf of the Union
of India where in para 9 he has stated thus:

“"In reply to para 20 of the wit petition | submit
that the total assessment of the entire property cones
to Rs. 4.56 crores.”

In other words, in the case of this petitioner the fact that
he owns wurban vacant |and of the value of about Rs. four
crores in the city ‘of Kota stands admitted. Now, under s.
11(6) for all this  urban vacant land worth nearly Rs. four
crores the petitioner will get only rupees two |akhs, it
works out to a princely sum of eight annas for  property
worth Rs. 100, which would clearly be-an illusory paynent.
In fact, all his vacant land, in excess of that portion
which is worth Rs. two | akhs at the prescribed rates, shal
stand conficated w thout any  payment- whatsoever. Such a
glaring instance, avai l abl e on the record of these
petitions, brings out in bold relief how flagrantly 's. 11(6)
913

violates Arts. 14 and 31(2) of the Constitution; it
hi ghlights the aspect that such acquisition-takes place in
breach of the other condition precedent attaching to the
power of em nent domain nanely, payment —of non-illusory
conpensation. However, s. 11(6) is <clearly a severable
provision, and that alone is |liable to be struck down as
being ultra vires and unconstitutional

The next provision challenged by the petitioners is s.
27 occurring in Chapter IV to the extent to which it inposes
restriction on transfer of an urban land with building or a
flat therein though unconcerned or unconnected w th the
excess vacant land as unconstitutional being beyond the
| egi slative authorisation as also violative of petitioners’
fundanental rights wunder Arts 14 and 19(1) (f). Section 27,
as its marginal note indicates, deals wth the subject of
prohi bition of transfer of wurban property and sub-s. (1)
t hereof runs thus:

"27. (1) Notwithstanding any thing contained in
any other law for the tine being in force, but subject
to the provisions of sub-section (3) of section 5 and
sub-section (4) of section 10, no person shall transfer
by way of sale, nortgage, gift, Ilease for a period
exceeding ten years, or otherw se, any urban or
urbanisable land with a building (whether constructed
before or after the comrencenent of this Act) or a
portion only of such building for a period of ten years
of such comencenent or fromthe date on which the
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building is constructed, whichever is later, except
with the previ ous pernission in witing of the

conpetent authority."”

Inter alia, the aforesaid provision is clearly applicable to
a building or a portion of such building which would include
a flat therein standing on any urban or wurbanisable |and
falling within the permissible ceiling area which a hol der
of a vacant land is entitled to retain wth hinself and
under this provision any transfer of such property by way of
sale, nortage, gift or lease for ten years or otherwise, is
prohi bited for the period of ten years fromthe comrencenent
of the Act except with the previous permssion in witing of
the conpetent authority. Under sub-s. (2) if the holder of
such property falling within the pernmissible ceiling area is
desirous of effecting atransfer of the type indicated above
has to apply in witing for  pernission fromthe conpetent
aut hority and under sub-s.(3) the
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conpetent ‘aut hority has been —authorised after making such
inquiry.as it deens fit to grant the permssion or refuse
the sane, but-a refusal has to be  acconpanied by witten
reasons, copy whereof is to be furnished to the hol der. Sub-
s. (4) provides that if within sixty days of the receipt of
the application refusal is not communi cated, the perm ssion
shall be deenmed to have been granted by the conpetent
aut hority.

Counsel for the petitioners nade two -submissions in
regard to aforesaid restriction as nmade ‘applicable to
transfers of built-up properties-that fall within the linmts
of ceiling area permtted to be retained by a holder
Firstly, such restriction would be outside the |egislative
aut horisation conferred upon the Parlianment as well as
beyond the anbit and scope of the Act which has assiduously
kept built-up properties outside the pale of inposition of
ceiling. Secondly, such restriction requiring permssion
fromthe conpetent authority is arbitrary and violative of
Art.14 in as nuch as the power to(grant the perm ssion or to
refuse it is unguided and untrameled which is ‘bound to
produce arbitrary results. In my view both the subni'ssions
have substance in them

It cannot be disputed that though the authorisation was
for inposition of <ceiling on wurban imovable property
Parlianment deliberately Kkept out built-up properties from
the purview of the Act and the Act seeks to inpose ceiling
only on vacant land in urban aggl onerations; that being so
any restriction on transfer of built-up properties or parts
thereof (including flats therein) standing on urban |and
falling within the perm ssible ceiling area woul d be outsi de
the purview of the Act. It was urged for the respondents
that such a provision would be incidental or ancillary to
the ceiling contenplated by the Act and would fall within
the phrase "for matters connected therewith" occurring in
the Preanble and the long title of the Act. It is not
possible to accept the contention, for, the words "matters
connected therewith" occurring in the concerned phrase nust
be co-related to what precedes that phrase, nanely, "an Act

to provide for ceiling on vacant | and in ur ban
aggl omerations, for the acquisition of such land in excess
of the ceiling limt, to regulate the construction of

bui | di ngs on such | and" (enphasis supplied) and, therefore,
the words "matters connected therewith" must nean matters in
relation to the ceiling inposed by the Act. A reference to
objective under Art. 39(b) and (c) (for the achi evenent of
which the enactnent is allegedly taken in hand) in the
Preanmbl e or long title cannot enl arge
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the anbit or scope of the Act. Any restriction inposed on
built-up properties falling within the perm ssible ceiling
area left wth the holder would, therefore, be outside the
anmbit and scope of the Act.

The next question is whether the restriction which
requires the holder of such property to seek perm ssion of
the conpetent authority before effecting any transfer
thereof by way of sale, nortgage or gift, etc. is violative
of Art. 14 of the Constitution. The contention is that the
requirenent in the absence of any guidelines governing the
exerci se of the power on the part of the conpetent authority
in the matter of granting or refusing to grant the
perm ssion is highly arbitrary, productive of discrimnatory
results and, therefore, violates the equality clause of Art.
14. Counsel for the respondents fairly conceded that the
section itself does not~ contain any guidelines but urged
t hat t he obj ectives of “preventing concentration
specul ation and profiteering in wurban |and" recited in the
Preanmbl e " woul d afford the requisite guidance for the
exerci se of the power to grant the perm ssion sought or to
refuse the sane. Firstly, which of the three objectives
mentioned in the Preanbl e shoul d gui de the exercise of power
by the conpetent authority in any given case is not clear
and in any case no/standard has been laid down for achieving
the objectives of preventing concentration, specul ation, and
profiteering in wurban |and or urban property and in the
absence of any standard being |l aid down by the Legislature-a
purely legislative function, it~ will be difficult to hold
that these broad objectives recited in the Preanble could
ef fectively or adequately guide the exercise of power by the
conpetent authority in the matter of granting or refusing to
grant the permission and in the absence of guidelines the
exercise of the power is bound to produce arbitrary or
discrimnatory results. It was also said that against the
order passed by the conpetent authority wunder s. 27 an
appeal to the Appellate Authority has been provided for
under s. 33 and revision lies to the State Government under
s. 34 and in view of such provision for appeal and revision
the exercise of the power or discretion vested in the
conpetent authority cannot be regarded as unfettered  or
arbitrary. Here again | feel that in the absence of ~ any
guidelines for the exercise of the power and in the absence
of any standards having been laid down by the Legislature
for achieving the objectives of prevention of concentration,
specul ation and profiteering in wurban ‘land and urban
property, the provision for appeal and revision would not be
of much avail to preventing arbitrariness in the matter of
granting or refusing to
916
grant the permission. Section 27 which does not adequately
control the arbitrary exercise of the power to grant or

refuse the perm ssion sought, is clearly violative of Art.
14 of the Constitution and as such the requirenent  of
perm ssion contained therein will have to be struck down as

being ultra vires and unconstitution.

In the result, in view of the aforesaid discussion.
woul d Iike to indicate ny conclusions thus:

(1). The inpugned Act, though purporting to do so, does
not, in fact, further the directive principles in Art. 39
(b) and (c). Section 2(f) in relation to prescription of
ceiling area, as shown above, permts unwarranted and
unjustified concentration of wealth instead of preventing
the sane and is in teeth of the objective under Art. 39(c);
simlarly, s. 23, as discussed above, produces results
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contrary to the objective under Art. 39(b). Therefore, the
i mpugned Act is outside the pale of the protective unbrella
of Art. 31C.

(2) Section 2(f) which contains the artificia
definition of ’'famly in relation to the prescription of
ceiling area, s. 23 whi ch deals with disposal or
di stribution of excess vacant |and acquired under the Act as
per priorities laid down therein and s. 11(6) which puts a
maximum linmit on the quantum of the anount payable in
respect of excess vacant Iland acquired from a holder
irrespective of the extent of area held by himthese three
provisions flagrantly violate those aspects of Arts. 14 and
31 which constitute the essential and basic features of our
Constitution and hence the protective unbrella of Art. 31B
is not available to the inmpugned Act inasnuch as the 40th
Constitution Amendnment Act 1976 to the extent to which it
inserts the inpugned Act-in the N nth Schedule is beyond the
consti tuent power of the Parliament as the said Amendi ng Act
has the effect of damagi ng or destroying the basic structure
of the Constitution.

(3). The —artificial definition-of 'famly’ given in s.
2(f) in relation to prescription of ceiling area under s.
4(1) is clearly violative “of Art. 14 and as such is ultra
vires and unconstitutional. Simlarly, s. 23 which authories
conpul sory acquisition  of property for private purposes is
in breach of the doctrine of emnent domain and since it
flagrantly violates Art. 31(2) i'sultra vires and
unconstituti onal

(4). Since s. 2(f) together with adoption of double
standard for fixing ceiling area runs through and forns

basis of the whole Chapter Il and since's. 23 is a vital,
I ntegral and non-severabl e part
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of the entire scheme of urban ceiling  envisaged by the
Chapter 111, the whole of Chapter IIl has to fall along with

those two provisions and as. such that Chapter is also
declared to be ultra vires and unconstitutional. Further, it
cannot be disputed that Chapter [Il conprises the substratum
of the entire scheme of urban ceiling contenplated by the
enactment incorporating its main provisions while the other
Chapters deal wth arcillary or incidental matters which
fromthe decorative frills of the main fabric. If the
substratumis found to be diseased, invalid and badin | aw
the entire Act has to go and is accordingly struck down as
voi d and unconstitutional

(5). Section 11(6), a severable provision, being
violative of petitioners’ fundamental right under Art. 31 is
declared to be ultra vires and unconstitutional.

(6). Section 27, being severable, is also declared
ultra vires and unconstitutional to the extent indicated
above as being beyond the anbit of the Act and violative of
Art. 14 of the Constitution

Before parting with the matter | would like to refer to
the manner in which this inmportant and conplicated neasure
cane to be enacted. It cannot be doubted that the 11
sponsoring State Legislatures passed their resol utions under
Art. 252(1) with a [laudable object, nanely to clothe the
Parliament with |egislative conpetence to enact a law for
the inposition of ceiling on urban immvable property for
the country as a whole Though initially a nodel bill based
on the recomendations made by the W rking Goup in its
Report dated July 25, 1970 had been prepared where ceiling
was proposed to be inposed on urban property on the basis of
nonetary value, Parliament later on realized that the
i mpl enentation of that proposal was beset wth severa
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practical difficulties indicated in the Approach Paper
prepared by a Study Goup, and, therefore, it was though
that ceiling in respect of built-up properties should be
brought about through some fiscal and other neasures and
ceiling on vacant land in urban aggl onerations on the |lines
of the inpugned Act should be undertaken. In other words,
State wise deep consideration and consultation for over five

years had preceded the preparation of the draft Bill and
this Court in V.B. Chowdhari’s (1)
918

case has wupheld the |egislative conmpetence of Parlianment to
enact such a nmeasure as a first step towards eventua
i mposition of ceiling on inmovable properties of every other
description. However, after the introduction of the Bill on
the floor of the house on January 28, 1976, the enactnent as
drafted in its present form seems to have been rushed
through the attenuated Parliament during the Emergency in
| ess than seven hours on February 2, 1976. The Lok Sabha

debates clearly show (a) that the Bill was noved and taken
up for consideration at 11.17 hours on that day, (b) that a
notion noved by a nmenber that the Bil'l be circulated for the

purpose of eliciting opinion~ thereon by My 15, 1976 was
negatived, (c) that another notion supported by quite a few
menbers that the Bill be referred to a Select Conmttee with
a viewto inmprove the sanme by renoving defects, deficiencies
and omissions therein wth instructions to the Select
Conmittee to report by April 1, 1976, was also negatived,
(d) that though over 150 anmendments had been noved (sone of
whi ch were received by the nenbers on the very day as
speeches were in progress), —an-earnest request to postpone

the second reading of the Bill to the following day to
enable the nenbers to consider those ~anendments (many of
which were neither fornal nor _clarificatory but of

substance) was also turned down, and (e) that the origina
time schedul e of six hours fixed by the Speaker for the Bil

was adhered to and the entire process (including genera
di scussion, clause by clause reading, consideration of the
several anendnments and the third reading) was completed in
undue haste by 18.01 hours. In Rajya Sabha also a request to
refer the Bill to a Select Conmittee went unheeded and the
entire process was conpleted in one day, February 5, 1976.
The result is that it has, in the absence of adequate study
or discussion about the inplications of various provisions
thereof, turned out to be an ill-conceived and ill-drafted
neasure. The neasure was, undoubtedly, taken in-hand with a
vi ew to achi eve the unexceptional objectives underlying Art.
39(b) and (c), but as shown above, the enacted provisions
m sfire and produce the opposite results and al so damage or
destroy the essential features or basic structure of the
Constitution and hence duty-bound | am constrained to strike

down this i mpugned pi ece of purported soci-oeconomi ¢
| egi slation. The legislative conpetence of the Parlianent
being still there a wel | -drafted enactnent wthin the
constitutional limtations on the subject would be the

proper remnedy.

| would, therefore, allow the petitions and direct
i ssuance of the appropriate wits sought.
919
SEN J. These wit petitions under Article 32 of the
Constitution seek to challenge the constitutional validity
of the Uban Land (Ceiling and Regulation) Act, 1976 on
various grounds. The Act has been placed as item No. 132 in
the NNnth Schedule by the Constitution (Fortieth Arendnent)
Act, 1976. Questions involved are of far-reaching inportance
affecting the national interest.
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The history of the legislation is well-known. The State
Legi sl atures of eleven States, nanely, all the Houses of the
Legi slatures of the States of Andhra Pradesh, Gujarat,
Haryana, Hi machal Pradesh, Karnataka, Maharashtra, Oissa
Punj ab, Tripura, Uttar Pradesh and West Bengal considered it
desirable to have a uni form |egislation enacted by
Parlianment for the inposition of a ceiling on urban property
inthe country as a whole and in conpliance with clause (1)
of Article 252 of the Constitution passed a resolution to
that effect. Parlianment accordingly enacted the Urban Land
(Ceiling and Regul ation) Act, 1976. In the first instance,
the Act, <came into force on the date of its introduction in
the Lok Sabha that is, January 28, 1976 and covered Union
Territories and the eleven States which had al ready passed
the requisite Resol ution under Article 252(1) of the
Constitution. Subsequently, the Act was adopted, after
passing resolutions under Article 252(1) of the Constitution
by the ~State of Assam on March 25, 1976, and those of Bi har
on April /1, 1976, ~Madhya Pradesh on Septenber 9, 1976,
Mani pur - on ~March 12, 1976, Meghalaya on April 7, 1976 and
Raj ast han-on March 9, 1976. Thus, ~the Act is in force in
seventeen States and all the Union Territories in the
country.

The legislative conpetence of Parlianent to enact the
Urban Land (Ceiling and Regulation) Act, 1976 having been
upheld by this Court’ in Union of India etc- v. Valluri
Basavai ah Chaudhary, (1) there remains the question of its
constitutional validity.

Schedul e | to. the Act - lists out ~ all St at es,
i rrespective of whether or not they have passed a resol ution
under Art. 252(1) authorizing the Parlianment to enact a | aw
imposing a ceiling on wurban inmovabl e property,  and the
urban aggl onerations in them having a population of two |ace
or nore. The ceiling limt of vacant

920

| and of metropolitan areas of Delhi, Bonbay, Calcutta and
Madras having a popul ati on exceeding ten |lacs falling under
category 'A" is 500 sq. netres, urban agglonerations with a
popul ation of ten lacs and above, excluding the four
netropolitan areas falling under category 'B" is 1000 sq.

nmeters agglonerations wth a popul ation between three |acs
and ten lacs falling under category 'C is 1500 sq. netres
and urban agglonerations with a popul ati on between two | acs
and three lacs falling under category 'D is 2000 -sq.
netres. The schedul e does not menti.on t he ur ban
aggl omer ati ons having a popul ati on of one |ac and above; but
if a particular state which passed a resol utionunder Art.
252(1), or if a State which subsequently adopts the Act,
wants to extend the Act to such areas, it could do so by a
notification under s.2(n) (B) or s.2 (n) (A (ii), as the
case may be, after obtaining the previous approval of the
Central Governnent.

The primary object and the purpose of the Urban Land
(Ceiling and Regul ation) Act, 1976, 'the Act’ as the long
title and the preanble show, is to provide for the

i mposition of a ceiling on vacant | and in ur ban
aggl omerations, for the acquisition of such land in excess
of the ceiling limt, to regulate the construction of

bui I dings on such land and for matters connected therew th,
with a viewto preventing the concentration of urban land in
the hands of a few persons and specul ati on and profiteering
therein, and with a viewto bringing about an equitable
di stribution of land in urban agglonerations to subserve the
comon good, in furtherance of the Directive Principles of
State Policy under Art. 39(b) and (c).
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The Statenent, of objects and Reasons acconpanying the
Bill reads as foll ows:

"There has been a demand for inmposing a ceiling on
urban property also, especially after the inposition of

a ceiling on agricultural | ands by t he State

CGovernments. Wth the growth of popul ation and

i ncreasi ng urbani sation, a need for orderly devel opnent

of urban areas has also been felt. It is, therefore,

consi dered necessary to take neasures for exercising
social control over the scarce resource of urban |and
with a viewto ensuring its equitable distribution
anmongst the wvarious sections of society and also
avoi di ng specul ative transactions relating to land in
urban aggl onerations. Wth a view to ensuring

921

uniformity in approach Government of India addressed

the State Covernnents in this regard, eleven States

have so far passed resolutions wunder Art. 252(1) of
the Constitution enpowering Parliament to undertake
| egi'slationin this behalf."

The Act consists of five Chapters. Chapter | contains
the short title and the extant clause and Chapter |11
contains section 2, which is the definition section. Chapter
1l deals with "Ceiling on vacant Land Chapter |V deals with
"Regul ation of transfer and use of urban |and’ and Chapter V
contai ns m scel | aneous provi sions,

There can be no doubt that thelegislative intent and
object of the inmpugned Act was to secure the socialisation
of vacant land in ‘urban agglonerations with a view to
preventing the concentration of ‘urban |andsin the hands of
a few persons, speculation and profiteering therein, and
with a viewto bringing about an equitable distribution of
land in urban agglonerations to subserve to conmon good, in
furtherance of the Directive Principles of State Policy
under Art. 39 (b) and (c). The Act mminly provides for the
fol | ow ng:

(i) imposition of a ceiling on both ownership and
possessi on of vacant land in urban aggl onerations
unders. 3, the ceiling being on a graded’ basis
according to the classification of the wurban
aggl onmer ati ons under s. 4;

(ii) acquisition of the excess vacant land by the State
Government under s.10(3), with powers to dispose
of the vacant land with the object to subserve the
conmon good under s.23;

(iii) paynment of an ampunt for the acquisition of the
excess land in cash and in bonds under s. 14(2),
according to the principles laid dowm in s.11(l)
subj ect to the maxi num specified in s.11(6 )

(iv) granting exenptions in respect of vacant ' land in
certain cases under ss.20 and 21

(v) regulating the transfer of vacant |land within the
ceiling limts under s.26;

922

(vi) regulating the transfer of urban or wurbanisable
land wi th any buildi ng (whether constructed before
or after the conmencenent of the Act, for a period
of ten years from the comencenment of the Act or
the construction of the building whichever s
| at er under s.27;

(vii) restricting the plinth area for the construction
of future residential buildings under s.29; and

(viii) other procedural and miscellaneous matters.

The Act is thus intended to achieve the follow ng

objectives: (lI) to prevent the concentration of urban
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property in the hands of a few persons and specul ati on and
profiteering therein; (2) to bring about socialisation of
urban land in urban agglonerations to subserve the comon
good to ensure its equitable distribution, (3) to discourage
construction of luxury housing leading to conspicuous
consunpti on of scarce building materials. and (4) to secure
orderly urbanisation. Thus the dom nant object and purpose
of the legislation is to bring about socialisation of urban
I and.

In order to appreciate the rival contentions, it is
necessary to set out the relevant provisions: Section 3
which is all inportant for the purpose of these wit
petitions, provides:

"3. Except as otherwise provided in this Act, on
and from the commrencenent of this Act, no person shal
be entitled to hold -any vacant Iand in excess of the
ceiling limt in the territories to which this Act
applies under sub-section (2) of section 1."

Section 4 divides the wurban agglonerations into four
broad categories, categories A, B, C and D, and fixes the
ceiling limts varying from five hundred sqg. nmetres in
Category A to two thousand sq. metres in Category D thereof.
The word ' person’ is defined in s.2(i) as:

"2(i) "person" -includes an individual, a famly, a
firm a conpany, or an association or body of
i ndi vidual s, whether incorporated or not."

923
The definition of the word 'famly ~in s.2(f) isin the
foll owi ng ternmns:

"2(f) "famly" in relation to a person, neans the
i ndividual, the w fe or husband, as the case may be, of
such individual and their unmarried mnor children."

In order that the burden of conpensation, that 'is, the
amount payabl e for such excess vacant lands by the
Governnment, may not be high, the Act incorporates a specific
provi sion, namely, sub-section (1) of s.11 which fixes the
amount broadly on the follow ng basis: (1) eight and one-
third of the annual net inconme fromthe |and during the | ast
five years or where such annual income is not being derived,
at rates not exceeding Rs. 10 per sq. netre or Rs. 5 per sq.
nmetre in Categories A and B, and C and D urban
aggl omerations respectively, and classifying the areainto
different zones. There is also a ceiling on the _maxinmm
amount payable in any single case placed by subsection (6)
of s.11. Sub-section (1) s.27 provides for the freezing of
all transfers of urban land with or wthout a building or
portion of a building in all agglonerations for a period of
ten years fromthe date of the comencenent of the Act or
fromthe date on which the building is constructed.

The constitutional validity of the Act which has been
placed in the Ninth Schedule by the Fortieth Anendnent, is
chal l enged principally on the ground that, firstly, it is
violative of the fundamental rights guaranteed under Arts
14, (19(1)(f) and 31(2), since it seeks to alter the "basic
structure" of the Constitution as formulated by this Court
in Hs Holiness Kesavananda Bharti v. State of Kerala and;
therefore, has not the protective unbrella of Art.31B, and
secondly that it is a lawin negation of, and in furtherance
of the Directive Principles of State Policy under Art.39(b)
and (c) and is, therefore, not protected under Art.31C

In Vaman Rao & O's. v. Union of India Os. this Court
by its order, in the context of the decision in Kesavananda
Bharati’'s case, has laid down.

"Amendnments to the Constitution nmade on or after
April 24, 1973 by which the 9th schedule to the
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Constitution was anended from tine to time by the

i ncl usi on of
924

various Acts and Regulations therein, are open to

chal l enge on the ground that they, or any one or nore

of them are beyond the constituent power of the

Parlianment since they damage the basic or essentia

features of the Constitution or its basic structure. W

do not pronounce upon the validity of such subsequent

amendnments except to say that if any Act or Regul ation
included in the 9th Schedule by a constitutiona
amendment made after April 24, 1973 is saved by Article
31.Cas it stood prior to its anmendnent by the 42nd

Amendnent, the challenge to the wvalidity of the

rel evant Constitutional = Anendrment by which that Act or

Regul ation is put in- the 9th Schedule, on the ground

that the Anmendment damages or destroys a basic or

essential feature of the ' Constitution or its basic
structure as reflected in Articles 14, 19 or 31, wll
becone oti ose.

Article 31-C of the Constitution, as it stood
prior to its amendnent by Section 4 of the Constitution
(42nd Anendrent) ~ Act, 1976, is valid to the extent to
which its constitutionality was upheld in Kesavananda
Bharati Article 31-C, as it stood prior to the
Constitution (42nd Anendnent) Act ~ does not danmmge any
of the basic or essential features of the Constitution
or its basic structure.”

The validity of the inpugned Act is challenged on four
grounds Nanely the inclusion of an artificial definition of
"famly' in s.2 (f) resultsin total exclusion of a joint
H ndu famly fromthe purview of the Act and also in
adopti on of double standard between'a famly wth ngjor
sons, each of whom is a separate unit- by hinmself, ' and a
famly with mnor children, which constitutes a famly unit
for fixing a ceiling and thus s.3 of the inpugned Act
of fends against the equal protection clause in Art. 14, as
persons simlarly situate are differentially treated w thout
any rational basis; (2) the inpugned Act is inconsistent
with, takes away and abridges the fundanental right
guaranteed under Art. 31 (2) inasnuch as the fixation of the
maxi mum anount payabl e under sub-s. (6) of Sec 11, makes the
Act confiscatory or at any rate, the anmount  payable
illusory; (3) sub-section (1) of s. 27 of
925
he Act freezing all transfers by way of 'sale, nortgage,
gift, lease for a period exceeding ten years or otherw se,
of any wurban or urbanisable land w th a building (whether
constructed before or after the commencenent of the Act), or
a portion of such building, for a period of ten years from
such comrencenent or fromthe date on which the building is
constructed, whichever is later, except with the previous
permssion in witing of the conpetent authority,  even
though such vacant land in an urban aggloneration is wthin
the ceiling limts, is an unreasonable restriction onthe
fundanental right to property guaranteed under Art. 19 (1);
and (4) the "priorities’ laid down in s.23 of the inmpugned
Act are not in keeping with part IV of the Constitution and,
therefore, liable to be struck down. It is urged upon these
grounds that the inmpugned Act is flagrantly violative of
those aspects of the petitioners’ fundanmental rights under
Arts. 14, 19 and 31 as «constitute the basic structure or
framework of the Constitution, and therefore, it 1is not
protected under Art. 31B or 31C

Land in wurban areas is a vital physical recourse
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capabl e of generating and sustaining economc and socia
activities. It should be properly utilised by the comunity
for social good. But the attraction of urban areas has |ed
to profiteering and racketeering in land in these areas.
There is also ms-application of this scarce resource of
urban | and for undesi rabl e pur poses. Ther ef or e, a
conprehensive policy of effective control of |land covering
its use. distribution anmongst the various sections of the
society and individuals and for different social purposes,
and its disposal by owners subject to their sharing the
profits with the community at |arge, has been evol ved. The
Act has been designed to benefit the weaker sections of the
conmunity. It also grants exenptions in favour of public
institutions and co-operative housing. The inposition of
ceiling on land and plinth area of future dwelling units,
and regul ation of transfer of urban property under the Act,
seeks to achieve the objective of social control over the
physi cal resources of land. A unique feature of the Act is
that it covers _seventeen States and all the Union
Territories and provides for aggregation of holdings in
urban agglonerations in the different States where the | aw
is applicable for purposes of «ceiling limts. In other
wor ds, persons holding vacant [|ands or vacant and other
built-up property with dwelling units therein in different
urban aggl onerati ons throughout the country will have to
nake a choice of retaining only one piece of vacant |and
within the ceiling limt and surrender excess vacant |ands
el se-where.
926
Since the Act applies to firns, conpanies, and undert akings,
future construction of _industrial or comercial prenises
requiring large areas cannot take place in the notified
urban aggl onerati ons wi thout obtaining the requisite |and
fromthe Government. This enabl es Governnent to regul ate and
canal i se the | ocation of industries and thus serve the broad
policy approach in dispersal of economc activity. Hoarding
of land by industrialists based on prospects for expansion
in the distant future, is thus sought to be avoi ded.

The fundanental issue is: Whether s. 23 of the inpugned
Act inpairs the basic structure or framework of the
Constitution being violative of Art. 39 (b) and (¢) and Art,
31 (2) of the Constitution and is, therefore, not protected
under Arts. 31-B and 31-C.

The i npugned Act is designed as a law for the

i mposition of a ceiling on vacant l.and in ur ban
aggl omerations, for the acquisition of such land in excess
of the ceiling limt to regulate the construction of

bui l dings on such land and for matters connected therew th,
with a view to preventing the concentration of urban land in
the hands of a few persons, and specul ation and profiteering
therein, and with a viewto bringing about an “equitable
di stribution of land in urban agglonmerations to subserve the
common good, in furtherance of the Directive Principles
under Art. 39 (b) and (c). The constitutional validity of s.
23 of the Act depends on whether in truth and substance
these objectives have been translated into action. Section
23 of the Act reads:

"23. (1) It shall be conpetent for the State
Covernment to allot, by order, in excess of the ceiling
l[imt any vacant |land which is deenmed to have been
acquired by the State Governnent under this Act or is
acquired by the state Governnent under any other |aw,
to any person for any purpose relating to, or in
connection wth, any industry or for provi di ng
residential accomodation of such type as may be
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approved by the State Governnent to the enployees of

any industry and it shall be |awful for such person to

hol d such land in excess of the ceiling limt.

Expl anati on. - For the purpose of this section,-

927

(a) where any land with a building has been
acquired by the State Governnent under any other |aw
and such building has been subsequently denolished by
the State Governnent, then, such land shall be deened
to be vacant |and acquired under such other |aw,

(b) "industry" means any business, profession,
trade, undertaking or manufacture.

(2) In nmaking an order of allotnment under sub-
section (1), the State Governnent nmay inmpose such
conditions as nay be specified therein including a
condition as to the -period within which the industry
shall be put-in operation or, as the case may be the
resi dentialacconmmodati on shall be provided for:

Provided that if, on a representation made in this
behal f by the allottee, the State GCovernnent is
satisfied that the allottee could not put the industry
in operation, or provide-the residential accomodation
within the period specified in the order of allotnent,
for any good and sufficient Treason, the State
Government may extend such period ‘to such further
period or periods as it may deemfit.

(3) Wiere any condition imposed in an order of
allotment is '‘not conplied wth by the allottee, the
State CGovernnent - shall, after giving an opportunity to
the allottee to be heard in the matter, cancel the
allotment with effect from the date of ‘the non-
conpliance of such condition and the land allotted
shall revest in the State Governnent” free from al
encunbr ances.

Subj ect to the provisions of sub-sections (1), (2)
and (3), all vacant |ands deened to have been acquired
by the State Governnent under this Act shall be
di sposed of by the State Governnent to subserve the
conmon good on such terns and conditions as the State
Government may deem fit to inpose.
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(5) Notwi thstanding anything contained in sub-
sections (1) to (4), where the State Governnent is
satisfied that it is necessary to retain or reserve any
vacant |land, deened to have been acquired by  that
Government under this Act, for the ‘benefit ~of the
public, it shall be conpetent for the State Government
to retain or reserve such land for the sane.”

The submission is that though the inmpugned Act is
designed as a law for the inposition of a ceiling on vacant
land in urban agglonerations, to subserve the common good,
in furtherance of the Directive principles under Art. 39 (b)
and (c), the dominant object of the inmpugned Act for the
acqui sition of wvacant |and in urban aggl onerations under s.
23 of the Act, was to facilitate the setting up of
industries in the private sector and, therefore, the Act was
not in furtherance of part IV of the Constitution and void
being violative of Art. 31 (2). It was urged that s. 23 of
the inpugned Act nmust, therefore, be struck down as
unconstitutional, it being not in keeping wth part |V of
the Constitution was not protected under Art. 31C and that
it cannot also have the protective unbrella of Art. 31B as
it seeks to alter the basic structure of the Constitution

Al'though the inpugned Act is enacted with a |audable
object, to subserve the conmon good, in furtherance of the
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Directive Principles of state policy under Art, 39 (b) and
(c), it appears fromthe terns of sub-ss.(1), (2) and (3) of
s. 23 that it would be pernmissible to acquire vacant land in
urban aggl omerations and divert it for private purpose. The
whol e enphasis is on industrialisaton. The opening words in
s. 33 (4) "subject to the provisions of sub-sections (1),
(2) and (3)" mmke the provisions of s. 23 (4) subservient to
s. 23 (1) which enables the Governnent to allot vacant |and
in an urban aggloneration to any person for any purpose
relating to, or in connection with, any industry or for
providing residential accommopdation of such type as may be
approved by the state GCovernnent to the enployees of any
industry. It further makes it lawful for the allottee that
is, the industrialist, to hold such land in excess of the
ceiling limt. The definition of the word ’'industry’ in
Expl anation (b) to s. 23 (1) is wde enough to include any
busi ness, profession, trade, undertaking or manufacture, and
necessarily includes the private sector. The proviso to s.
23 (2) fortifies that construction of mne. It is
i nconmpr ehensi bl e t hat vacant | ands in al | ur ban
aggl omer ati onst hroughout the country shoul d be acquired for
t he
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purpose of setting up industries. Mre so, that it should
perm ssible to allow setting up of industries for private
gain. There is no material placed before us showing that the
CGovernment has prepared any blue print for industrialisation
of all the urban ‘agglomerations in “India in the public
sector.

In fact, faced wth this difficulty, the |earned
Attorney GCeneral attenpted to justify the provisions
contained in s.23 by submitting that the opening words in s.
23(4) "subject to the provisions of sub-sections (1), (2)
and (3)" nust, in the context of the preanble and the
Directive Principles wunder Art ~39(b) and (c), be construed
to nean "notwi thstandi ng anything to the contrary contai ned
in subsections (1), (2) and (3)" According to him the
"brooding spirit’, of the Preanble perneates through the
entire section, and, therefore-the provisions of s.23 of the
Act should be read in the light of the preanble. The
contention cannot be accepted. Wen the |anguage of the
section is clear and explicit, its meaning cannot be
controlled by the preanble. It is not for the Court to re-
structure the section. The re-structuring of a statute is
obviously a legislative function. The matter is essentially
of political expediency, and as such it is the concern of
the statesmen and, therefore, the domain of the legislature
and not the judiciary.

It was, however, urged that s.23(1) of the Act is only
an enabling provision, and the real power was under s.23(4),
and if there is anmbiguity in the language of s 23, it was
possible to read the section in the light of the preanble
and the Directive Principles under Art. 39(b) and (c) and as
such s.23(1) is subject to s.23(4). The use of the words
"subj ect to the provisions of sub-sections (1), (2) and (3)"
in s.23(4) takes away the conpul sion on the State Governnent
to adhere to the Directive Principles under Art. 39(b) and
(c) in making allotnent of the vacant lands in an urban
aggl omeration acquired under the Act. The words "subject to
the provisions of subsections (1), (2) and (3)" in s.23(4),
appearing in the context of s.23(1) neans 'in addition to;
if anything is left over after the allotnment under s.23(1).
| cannot, therefore, read the provisions of sub-ss.(1l), (2)
and (3) s.23 of in the light of the preanble or the
Directive Principles under Art. 39(b) and (c). By no rule of
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construction can the operation of sub-s(1l) of s.23 of the
Act be controlled by the operation of sub-s.(4).
930

A legislation built on the foundation of Art. 39(b) and
(c) permtting acquisition of private property must be for a
public purpose, that is, to subserve the conmn good. In ny
view, sub-ss. (1), (2) and (3) of s.23 of the Act negate
that principle. Furthernore, Art. 31(2) consists of three
pre-requisites nanely (i) the property shall be acquired by
or under a valid law, (ii) it shall be acquired only for a
public purpose, and (iii) the person whose property has been
acquired shall be given an ambunt in lieu thereof. The
definition of’ industry  in Explanation (b) to s. 23(1) is
wi de enough to include any business, trade or vocation
carried on for private gain. There cannot be 'm xed purpose
of public and private to-sustain a legislation under Art.
39(b) and (c). Thevice lies in.s. 23(1) and the Explanation
(b) thereto, which on-a comnbined reading, frustrate the very
obj ect of 'the 1egislation.

e is left with the feeling that sub-ss. (1), (2) and
(3) of s. .23 of the inpugned Act are nmeant to pronote the
i nterests of the business community and further professiona
interests. Wiile setting up of an industry in the private
sector may, at tinmes, be for the public good, there cannot
be acquisition of private property for private gain
Acqui sition can only be for a public purpose’ . That is to
say, a purpose, an object or aim in which the genera
interest of the community as opposed to the particular
i nterest of the “individual, is directly and vitally
concerned. The concept.  of “"public purpose’ necessarily
inplies that it should be a law for the acquisition or
requisition of property in the interest of the genera
public, and the purpose of such a law directly and vitally
subserves public interest. If inrTeality the object of the
acqui sition under the Act is to set up industries in the
private sector as is pernissible fromthe provisions of s.
23(1) of the Act, nothing prevents the State fromtaking
recourse to s. 40 of the Land Acquisition Act, 1894, for
which there nust be quid pro quo, that is, -paynment of
conpensation according to the market val ue.

Qur attention was drawn to the Guidelines issued by the
CGovernment  of India, Mnistry of Works and Housi ng
clarifying the intent and purpose of the provisions of the
Act. It may be stated here that these Guidelines cannot
supersede or alter any of the provisions of the Act or the
rul es made thereunder. The Cuidelines issued under s. 23 are
in these terms:

931

"Section 23 of the Uban Land (Ceiling and
Regul ation) Act, 1976, governs, inter alia, disposal of
vacant land acquired under the Act. In brief, this
Section enables the State GCGovernnent to allot any
vacant land for the purpose of an industry ‘or to
subserve the common good, or to retain or reserve such
land for the benefit of the public.

2. For the purpose of the Section ’'industry' has
been given a w der nmeaning so as to cover any business,
prof essi on, trade, undertaking or manufacture.

3. The section also enables Governnent to allot
land for providing residential accomodation of such
type as mmy be approved by the State Government to the
enpl oyees of any industry. Thus the excess vacant | and
acquired by the State CGovernnent under the Act can be
dealt with in the follow ng manner:

(i) allotted for the purpose of an industry nanely,
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any business, profession, trade, undertaking or

manuf act ur e;

(ii) allotted for the purpose of construction of houses
for the enployees of an industry specified in
item(i) above

(iii) disposed of to subserve the common good whi ch may
include allotment of vacant land for Governnent
purpose, for institutions, etc., and

(iv) retained/reserved for the benefit of the public"

It appears that the CGovernment issued the follow ng
gui del i nes pur suant to the recomendations nmade at a
conference of State Mnisters of Housi ng and Urban
Devel opnent  with a view to inplement the policy of
soci al i sation of urban |and:

"The 9th Conference of State Mnisters of Housing
and Urban Developnment held at Calcutta on the 17th,
18th and 19t h-Decenber, 1976, considered the matter and

932

recommended that, in order. to bring about socia

obj ectives of the Act nore prominently, the utilisation

of the excess vacant |and should be according to the
priorities set down below subject to the prescribed
| and uses:

(i) Retain/reserve for the benefit. of the public for
soci al housing, provision of basic anenities, etc.

(ii) Dispose of /to subserve conmmpbn 'good which may
i nclude allotment of vacant land for Government
pur poses, local authorities, institutions, etc.

(iii) Allot for the purpose of construction of houses
for the enployees of industries specified in item

(iv) bel ow.

(iv) Allot for the purpose of industry, viz., any
busi ness, profession, trade, undertaking of non-
pol | uti ng manufacture; cottage and small scal e and
wher ever possi ble ancillary i ndustry,
manuf acture.”

It is significant to notice that there was an attenpt
nmade in these aforesaid Guidelines to alter the "priorities’
laid down in s. 23. The uidelines cannot alter the
"priorities’ laid down in the section. The Cuidelines are
nothing but in the nature of Executive Instructions and
cannot obviously control the plain meaning of the section
Where the | anguage of the Act is clear and explicit, we
nust give effect to it, whatever nay be the consequences,
for in that case the words of the statute  speak the
intention of the legislature. The Court cannot be called
upon to interpret the provisions of s. 23 of the Act in the
light of the Guidelines issued by the Governnent of India,
M nistry of Works and Housi ng.

| am therefore, constrained to hold that the
provi sions of sub-ss. (1), (2) and (3) of s. 23 and the
opening words "subject to the provisions of sub-sections
(1), (2) and (3)" in s. 23(4) which nake the setting up of
i ndustries the dom nant object for the acquisition of vacant
land in wurban agglonerations under the Act, are not _in
keeping with Part IV of the Constitution and, therefore, not
protected under Article 31-C.

933

A legislation which directly runs counter to the
Directive Principles of State Policy enshrined in Art. 39(b)
and (c) cannot by the nere inclusion in the N nth Schedul e
receive imunity under Art. 31B. The Directive Principles
are not nere homilies. Though these Directives are not
cogni zable by the Courts and if the Government of the day
fails to carry out these objects no Court can make the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 53 of 61

Government ensure them vyet these principles have been
declared to be fundanental to the governance of the country.
Ganville Austin considers these Directives to be ained at
furthering the goals of the social revolution or to foster
this revolution by establishing the conditions necessary for
its achi evement. He expl ai ns:

"By establishing these positive obligations of the
State, the nenbers of the Constituent Assenbly made if
the responsibility of future Indian governnents to find
a mddle way between individual liberty and the public
good, between preserving the property and the privil ege
of the few and bestow ng benefits on the many in order
to liberate "the powers of all nen equally for
contributions to the common good’ ."

In short, the Directives enphasise, in anplification of
the preanble, that the goal of the Indian polity is not
| ai ssez faire, but a welfare State, where the State has a
positive duty to ensure to its citizens social and econom c
justice and dignity of the individual. It would serve as an
"I nstrunent-of Instructions’ upon “all future governnents,
i rrespective of their party creeds.

Article 38 requires thatt the State should make an
effort to pronmote the welfare of the people by securing and
protecting as effectively as it may a social order in which
justice, social, economc and political, shall informal
the institutions of the national life. In other words, the
prom se nmade by the Constitution to the citizens of India in
its Preanble is directly included in one of the Directive
Principles of State Policy. Article 39, «cl. (a) requires
that all citizens shall have a right to adequate means of
livelihood. Article 39(b) enjoins that “the State shal
ensure that the ownership and control of the materia
resources of the community are so distributed as best to
934
subserve the comopn good. Article 39(c) nandates that the
State shall direct its policy towards securing that the
operation of the econonmic systemdoes not result in the
concentration of wealth and neans of production to the
conmon detrinent. Dr. P.B. Gajendragadkar in 'Law, Liberty
and Soci al Justice’, observes:

"These directive principles very briefly, but
el oquently, lay down a policy of —action for the
different State Governnents and the Central Governnent,
and in a sense, they enbody sol enmly and recogni ze the
validity of the charter of demands whichthe weaker
sections of the citizens suffering from social -econonic
injustice would present to the respective governnents
for immediate relief.”

Chandrachud J. (as he then was) in Snt. Indira Gandh
v. Raj Narain(l) after observing that the ratio of the
majority in Kesevananda Bharti’s case wer e nerely
illustrative of what constitutes the basic structure and are
not intended to be exhaustive, observes:

I consider it beyond the pale of reasonable
controversy that if there be any unanendabl e features
of the of the Constitution, on the score that they form
a part of the basic structure of the Constitution, they
are that: (i) India is a Soverei gn Denocratic Republic;
(ii) Equality of status and opportunity shall be
secured to all its citizens, (iii) The State shall have
no religion of its own and all persons shall be equally
entitled to freedom of conscience and the right freely
to profess, practise and propagate religion and that
(iv) the Nation shall be governed by a CGovernnment of
laws, not of men. These in ny opinion, are the pillars
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of our constitutional philosophy, the pillars therefore

of the basic structure of the Constitution."

According to him the pillars of the Constitution are
Sovereign Denocratic Republic, Equality of Status and
Qpportunity, Secul arism Ctizen s right to religious
worship, and the Rule of Law. Wth respect, | would add that
the concept of social and economic justice-to build a
Wel fare State-is equally a part of the basic structure or
935
the foundation wupon which the Constitution rests. The
provisions of sub-ss. (1), (2) and (3) of s. 23 and the
openi ng words "subject to the provisions of sub-sections
(1), (2) and (3)" in s. 23(4) are the very antithesis of the
idea of a Wlfare State based on social and econonic
justice. Since these provisions permt acquisition of
property under the Act for private purposes, they offend
against the Directive Principles of State Policy of Art.
39(b) and (c) and are also violative of Art. 31(2) and
therefore, not protected under Art. 31B

| would, therefore, declare that the provisions of sub-
sections (1), (2) and (3) of ~s. 23 and the opening words
"subj ect to the provisions of sub-sections (1), (2) and (3)"
ins. 23(4) are ultravires of the Parlianent.

Wth the striking down of the invalid provisions what
remains, that is, the renaining provisions of the inpugned
Act, including s. 23(4) thereof being  in conformty wth
Part IV of the Constitution and Article 31(2), are valid
and, therefore, the inpugned Act has the protection of both
Article 31-B and Article 31-C

I find no justification to strike down the whole Act as
it woul d be against the national interest. Unless it becones
clear beyond reasonable doubt that the [legislation in
guestion transgresses the limts of the organic |aw of the
Constitution it nust be allowed to stand as the true

expression of the national w.ll. The provisions of sub-ss.
(1), (2) and (3) of s 23 and the opening words "subject to
the provisions of sub-sections (1), (2) and (3)" in s.
23(4), which are, in ny view, ‘invalid, cannot effect the
validity of the Act as a whole. The test to be applied when
an argunent like the one addressed in this case is raised,
has been sumed up by the Privy Council in Attorney-General

for Alberta v. Attorney-Ceneral for Canada in these words:
"The real question is whether what remains is so
i nextricably bound up with the part declared invalid
that what renmains cannot independently survive or, as
it has sonetinmes been put, whether on a fair revi ew of
the whole matter it can be assumed that the legislature
woul d have enacted what survives w thout enacting the
part that is ultra vires at all."
936
It is quite clear that the provisions of sub-ss: (1), (2)
and (3) of s. 23 and the opening words "subject ‘to the
provi sions of sub-sections (1), (2) and (3)" in s. 23(4)
struck down by me are not inextricably bound up wth the
remai ni ng provisions of the Act, and it is difficult to hold
that the legislature would not have enacted the Act at al
wi thout including that part whichis found to be wultra
vires. The Act still remains the Act as it was passed, i.e.
an Act for inposition of ceiling on urban |and.

In determ ning the effect of the law upon the
individual's right to property, the Court nust take judicia
notice of the fact of vast inequalities in the existing
di stribution of property in the country. The Court’s concern
lies not nerely with applying the pre-existing sets of
theories, concepts, principles and criteria with a viewto
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determning what the law is on a particular point. The
proper approach should be to view the principles with the
realisation that the ultimte foundation of the Constitution
finds its wultimate roots in the authority of the people.

This demands that constitutional questions should not be
determ ned from a doctrinaire approach, but viewed from
experience derived fromthe |ife and experience or actua

wor ki ng of the community, which takes into account energence
of new facts of the community’'s social and econonic life
af fecting property rights of the individual, whenever, anobng
others, the wvalidity of a law prescribing preference or
discrimnation is in question wunder the "equal protection”
guar ant ee.

It should be renenbered that the Directive Principles
cannot be regarded only as.idle dreanms or pious w shes
nerely by reason of “the fact that they are not enforceable
by a court of law. Arule of lawin facts does not cease to
be such  because there is no regular judicial or quasi-
judicial machinery to enforce its comands. An attenpt to
create a truly social Wlfare State also carries with it the
idea that in a country |like India concentration of wealth in
the country nust be done away with and its distribution on
an equitable basis effected in order to bridge the gap
between the rich and the poor. The very purpose of creating
such a state is to/'benefit the weaker and poorer sections of
the community to a nuch greater extent than the rich persons
so that the living standards of the people in general may
improve. In fact, in such a State, all welfare schenes in
their operation generally tend to benefit the poor people to

a much greater extent than others. |If an equal protection
guarantee were enough to i nval i dat e such schenes,
i mprovenent in the economc

937

and social conditions of the country would be inpossible.
One should not be swayed away by enotions but should be
gui ded by the real needs of the country. Hence a paradoxica
situation should be avoided by refusing to perpetuate the
existing inequality anobng the social classes and nmmintain
that gap to the sane extent as before by intending to 'pay to
the rich conpensation at the sane full rates-as in the case
of the poorer sections of the comunity.

The inmpugned Act is nmeant to renmove inequalities with a
viewto pronpote 'the greatest happiness of the greatest
nunber’. During the last thirty years nuch has been done to
i mpl enent t he State’'s policy of soci al i'sati on of
agricultural land by inposition of a ceiling on agricultura
hol di ng. There is much that still remmins to be done. There
is need for prevention of concentration of wealth in a few
hands in the urban areas and to provide for equitable
di stribution of vacant | and anong others. The /great
di sparity between the rich and the poor is nore visible in
the urban areas particularly in the great cities. A mjority
of the people in the urban areas are living in ' abject
poverty. They do not even have a roof over their heads.
Concentration of wealth in a few hands is not conducive to
the national well-being.

The challenge to the wvalidity of the artificia
definition of ’'family in s.2(f) of the inpugned Act nust
fail. The Court has recently upheld the wvalidity of an
identical definition of "famly' appearing in the different
State laws relating to inmposition of ceiling on agricultura
| and. Sone margi nal hardship is inevitable in the working of
the |Ilegislation. The wultimte object s to reduce
inequalities in the larger interest. That takes us to the
guesti on whether the definition of "famly' in s.2(f) of the
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Act results in the exclusion of a joint Hndu famly.

The definition of 'family’ <contained in s.2(f) is in
the follow ng terns:

"2.(f) "family" in relation to a person, neans the
i ndividual, the wife or husband, as the case may be, of
such individual and their unmarried mnor children.™

As a result of the artificial definition of ’'famly' in
s.2(f), there is no denying the fact that a joint Hindu
famly is excluded fromthe purview of the Act. Section 3 of
the Act provides that no person, on

938

and from the commencenent of the Act, shall be entitled to
hold any vacant land in excess of the ceiling limt in the
territories to which the Act applied. The word 'person’ is
defined in s.2(i) as:

"2.(i) "person" -includes an individual, a fanly,
afirm a conpany, or an association or body of
i ndi vi dual s, whether incorporated or not;"

The question i's whether the total exclusion of joint
Hindu famly renders the Act void and unconstitutional as
violative of Art.14. | do not  think that this is so.
Parliament deliberately excluded a joint Hindu famly from
the purview of s.3 of the inpugned Act. As already pointed
out in Vasavai ah Chaudhary’s case, Parlianment was beset with
difficulties in inmposing a ceiling on urban inmovable
property. Wile dealing with inmposition of ceiling on vacant
urban land it was presumably faced wi'th another difficulty,
viz., the institution of a joint Hndu famly. According to
the Mtakshara School of Hi nduLaw, there is community of
interest and unity of  possession. Under ~the Mtakshara
School a copartner cannot predicate the extent of his share,
whi | e under the Dayabhaga school a nenber of joint Hi ndu
famly takes as a tenant in conmon. W, therefore, do not
find anything wong in excludinga joint H ndu fanly. The
i mpugned Act applies to Hi ndus, Mohamedans and Christian
alike. By the exclusion of a joint Hndu famly the menbers
of a joint Hndu fam |y, whether 'governed by the Mtakshara
School or the Dayabhaga School, were brought at par with
others. The contention that the inpugned Act offends agai nst
Art.14 rmust, therefore, fail

The contention that the anount fixed by sub-s.(6) of
s.11 of the inpugned Act is totally arbitrary and illusory
since there is no nexus between the value of the property
and the amount fixed and, therefore, the rmaxi num anount
fixed under sub-s.(6) makes the Act confiscatory intota
abrogation of the fundanental right guaranteed under
Art.31(2) cannot be accepted. The Constitution (25th
Amendnent) Act, 1971, which cane into force on April 20,
1972, by s.2(a) substituted the word 'anount’ for the word
'conpensation’ in the new Art.31(2), which reads:

"31(2) No property shall be conpul sorily-acquired
or requisitioned save for a public purpose and save by
authority of a | aw which provides for acquisition or
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requi sitioning of the property for an anmpunt whi ch nay

be fixed by such lawor which my be determined in

accordance with such principles and given in such
manner as nay be specified in such law, and no such | aw
shall be called in question in any court on the ground
that the anpunt so fixed or determ ned is not adequate
or that the whole or any part of such anobunt is to be
gi ven ot herwi se than in cash."

Under the woriginal Art.31(2), no property could be acquired

for a public purpose wunder any law, unless it provided for

conpensation of, or acquired and either fixed the amunt of
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the conpensation, or specified the principles on which, and
the manner in which, the conpensation was to be determ ned
and gi ven.

It will be seen that Art.31(2) provides for acquisition
or requisitioning of the property for an amount whi ch may be
fixed by such law, or which nmay be determ ned in accordance
with such principles and given in such nmanner as may be
specified in such law. No such |law can be called in question
on the ground that the amount is not adequate, or that the
whole or any part of it is to be given otherwise than in
cash. Section 2(b) of the 25th Anendnent Act inserted a new
clause (2B) to Art.31 which provides:

"31.(2B) Nothing in sub-clause (f) of clause (1)
of article 19 shall affect any such law as is referred

to in clause (2)."

The substitution of the neutral word 'anount’ for the word

'conpensation’ in the” new ~Art.31(2) still binds the
| egislature to give to the owner a sum of noney in cash or
ot herwi se., The | egi sl ature nmay either |ay down the

principles for the determ nation of the anount or may itself
fix the ampunt. The choice open to the legislature is that
the anbunt should be directly fixed by or under the |aw
itself or alternatively, the law may fix principles in
accordance with which the anbunt will be determ ned.

Sub-section (1) of s.11 reads:

"11(1) Where any vacant land is ‘deened to have been

acquired by any State Governnent under sub-section (3)
940

of section 10, such State Government shall pay to the

person or persons having any interest therein,-

(a) in a case where there is any incone from such
vacant |land, an amobunt equal to -eight and one-third
times the net average annual income  actually derived
fromsuch Jland during the period of five consecutive
years imedi ately preceding the date of publication of
the notification i ssued wunder sub-section (1) of
section 10; or

(b) in a case where no inconme is derived from such
vacant land, an anount calculated at a rate not
exceedi ng-

(i) ten rupees per square netre in the case of
vacant land situated in an urban aggloneration falling
within category, A or category B specified in Schedule
1, and

(ii) five rupees per square netre inthe case of
vacant land situated in an urban agglomeration falling
within category C or category D specified in that
schedul e. ™

In order that the burden of conpensation, that 1is, the
amount payable under Art.31(2) for taking over vacant |and
in excess of the ceiling imt in sub-s. (3) of s.10 by the
government may not be high, the Act incorporates a specific
provision in sub-s. (6) of s.11 to fix a ceiling on the
maxi mum anmount payable in any single case. The sub-section
reads:

"11(6) Notwi thstanding anything contained in sub-
section (1) or sub-section (5), the anmount payable
under either of the said sub-sections shall, in no
case, exceed two | akhs of rupees.”

It is not suggested that sub-s.(1) of s. 11 does not |ay
down any principles for determ nation of the anmount payable
for the taking of excess vacant lands in an urban
aggl omeration or that the principles laid down in sub-s. (1)
are not relevant for the determination of the anount
payable. It is also not suggested that paynent of the anpunt
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at the rate of Rs. 10 per sq. netre and Rs. 5 per sq. netre,
941

for the vacant land in categories and B, and categories C
and D respectively, makes the anpbunt illusory or the Act
confiscatory. The submissionis that the fixation of the
maxi mum anmount payable at Rs. 2 lacs in a single case by
sub-s. (6) nmakes the anpbunt payable under sub-s (1) wholly
illusory and, therefore, the Act 1is confiscatory. That
cannot be so, because the fixation of ceiling on the maxi mum
at Rs. 2 lacs wunder s.11(6) inplies that it would affect
only persons owning 20,000 sq. netres of vacant land in
metropolitan cities |I|ike Delhi, Calcutta, Bombay and Madras
or large cities |like Hyderabad, Bangal ore, Poona, Kanpur and
Ahrmedabad falling in categories A and B, or persons owni ng
40,000 sq. neters in big cities |ike Lucknow, Allahabad

Nagpur, Jaipur etc. falling in categories Cand D. One is
left to wonder how many own such vast tracts of vacant |and
in such cities. If any, very few indeed. Even if there are,
the ambunt cannot be related to the value of the property
taken. It _is pure arithnmetics. Twenty thousand sq. netres
woul d make 23,920 sgq. yards and forty thousand sq. netres
47,840 sqg. yards. In a city like Delhi, Calcutta, Bombay and
Madras the value of ~a square yards of wvacant |and would
depend upon the situation of the land. . If that be the
criteria, then there can be no ceiling on vacant land in

urban aggl onerations, much | ess geiling on imovable
property in such cities, when it cones to be inposed. The
State has not the capacity to bear the burden. |If the
contention were to. prevail, then no law  for t he

i mpl enentation of the Directive  Principles of State Policy
under Art. 39(b) or (c) can ever be inplenented.

We may recall the words of Pandit Jawaharlal Nehru, who
while introducing the Constitution (Fourth Amendnent) Act,
1955, said in Parlianent:

“"If we are aimng, as | hope we are aimng and
verepeatedly say we are aimng, at changes in the
social structure, then inevitably we cannot /think in
terns of giving what is called full conpensation. Wy ?
well, firstly because you .cannot do it, secondly
because it would be inproper to do it, unjust to do it,
and it should not be done even if you can do-it for the
simple reason that in all those social mtters, |aws
etc., they are ainmng to bring about a certain
structure of society different from what it is - at
present. In that different structure anong other things

that will <change is this, the big, difference between
the have’s and the havenot’s. Now, iif we ~are giving
ful
942

conpensation, the have's remain the have's ~and the
have-not’'s, have-not’'s. It does not change in shape or
formif conpensation takes place. Therefore, 'in any
schene of social engineering, if |I may say so, Yyou

cannot give full conpensation-apart from the patent

fact that you are not in a position-nobody has the

resources-to give it."

There can be no schene for nationalisation of any
i ndustry, there can be no socioeconomnm c neasures enacted if
the concept of 'just equivalent’ were to be introduced even
after the 25th Anendment. To enphasise the point that the
amount of Rs. 2 lacs fixed under sub-s.(6) of s.11 nmakes the
Act confiscatory, our attention was drawn to the fact that
the petitioner in wit Petition No. 350 of 1977, Mharao
Saheb shri  Bhim Singhji, the former Maharana of Kotah owns
971.50 acres of vacant |and appurtenant to and covered under
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his Unmed Bhawan Palace in the city of Kotah, which is an
urban aggloneration falling under category 'D, and which

stands requisitioned under s.23(1) of the Defence and
Internal Security of India Act, 1971. There is no dispute
that the property of the Maharana is valued for the purposes
of the Rajasthan Lands and Buildings Tax Act, 1964, at Rs.
4,12,27,726.84. Does it nmean that the amunt should be
geared to the value of the vacant |and taken under sub-s.
(3) of s 10?7 Wen the Court has no power to question the
adequacy of the amount under Art.31(2), can it be said that
the ampunt fixed determ ned according to the principles laid
down in sub-s.(1) of s.11, subject to the maximm fixed
under sub-s.(6) thereof is illusory nerely because of
i nadequacy?

Wo are we to say that it should be 10 per cent or
less, or 50 per cent-or nore. The legislature in its w sdom
has laid down the  principles and fixed a ceiling on the
maxi mum anmount payable. That is a legislative judgnent and
the Court ~ has no power to question it. Seeravai in his book
on Constitution, ~2nd Ed., vol.l, p.656, while dealing with
the Fourth Anendnent states that in permitting 'inadequate
conpensation’ the 4th Amendnent removed a fixed yard-stick
and made all discussion about 'relevant’ and 'irrelevant’
princi pl es meani ngl ess. The | earned aut hor says:

"I'f the /questions were asked, why has the |aw
fi xed conpensation anounting to 60 per cent and not to

70 or 50 per cent of the market value, the answer woul d

be that in the legislative judgnent the amount fixed by

the | aw was
943

a fair and just conpensation for the acquisition of

property under the at law, and if a law fixing

conpensation at ampunts ranging from90 to 50 per cent
or less, of the market value of the property acquired,
cannot be struck down by a Court, equally, principles
of conpensati on cannot be struck down when they produce
the sanme result. The consequences of the transformation
brought about by the 4th Anmendnent is that ’principles
of conpensation’ do not nean the same thing before and
after the 4th Anendnent."

As the |earned author explains, ’considerations  of socia

justice are inponderable and, therefore no fixed noney val ue

can be put on themby any principle’, and goes onto say
"The question whether the Court can go into the question
whet her the ampunt is illusory is difficult to answer’. The

| egi sl ature considers a maxi mum anmount of Rs.2 lacs to be a
fair and just reconpense for the acquisition “of excess
vacant land in an urban aggl oneration. By no standard can an
amount of Rs.2 lacs be considered to illusory.

The 25th Anendnent has placed the matter of adequacy of
conpensation beyond the pale of controversy by substituting
the word 'anount’ for the word ’'conpensation’ in Art. 31(2)
and nmade the adequacy of the ampunt payable for acquisition
or requisition of property nonjusticiable.

In Kesavananda Bharti’'s case, the Court upheld the
constitutional validity of the 25th Amendnent. The i npact of
the new Article 31(2) was also considered as well as the
content and neaning of the word 'amount’. According to the
majority, the amount fixed or determ ned to be paid cannot
be illusory. But one thing is clear the meaning which the
Court placed on the word 'conpensation’ in R C, Cooper’s
case of adequacy of conpensation and on rel evant principles
has been held to have been nullified by the 25th Amendnent.

The two decisions directly in point are the State of
Kerala & Anr. v. The Gaalior Rayon Silk Mg. Co. and State
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of Karnataka v. Ranganatha Reddy. In Gwalior Rayon's case
the Court upheld
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the validity of the Kerala Private Forests (Vesting and
Assignnent) Act, 1971, which provided for the vesting of
private forest lands held in Janman rights, even though
there was no provision for paynent of conpensation. The
Court held that since the Act envisaged a schene of agrarian
reform it was protected under Art.31A and could not be
chall enged on the ground that it take aways, a bridges or
abrogates the fundanental rights guaranteed by Arts. 14, 19
and 31. In Ranganat ha Reddy’ s case the Court upheld a scheme
for nationalisation of contract <carriages in the State,
since it laid down the principles for the determnination of
the anpunt payable wunder Art.31(2) and they were not
irrelevant for the determination of the anmount. Untwalia J.
speaking for the majority observed:

"On the interpretations aforesaid which we have

put to the relevant provisions of the Act, it was
di fficult rather inpossible-to argue that the anount so
fixed will be arbitrary or illusory. In sone respects

it may be inadequate but that cannot be a ground for
chal l enge of the constitutionality of the |law under
Article 31(2)."
Krishna lyer J. in a separate but concurring judgnent after
deducing the discernible principles fromthe decision in
Kesavananda Bharati’s case, held that the 25th Anendnent
bars the Court’s jurisdiction to investigate the adequacy of

the amount. |In view of these two decisions, the contention
that fixation of maximum anmount by sub-s. (6) of s. 11
renders the anount payable under sub-s. (1) illusory or in
the alternative nakes the Act confiscatory cannot be
accept ed.

There still remains the contention regarding the

invalidity of sub-s. (1) of s. 27, which reads:

"27. (1) Notwi thstandi ng anything contained in any
other Law for the tine being in force, but subject to
the provisions of sub-section (3) of section 5 and sub-
section (4) of section 10, no person shall transfer by
way of sale, nortgage, gift, lease for a period
exceeding ten years, or otherw se, any  urban _or
urbani sable land wth a building (whether constructed
before or after the comrencenent of this Act)  or a
portion only of such building for a period of ten years
of such conmencenent or fromthe date on~ which the
buil ding is constructed, whichever
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is later, except wth the previous permssion in

witing of the conpetent authority."

It is wurged that sub-s. (1) of s. 27 confers arbitrary
and uncontrolled powers on the conpetent authority -to grant
or refuse permission for transfer and that the conferral of
such uncontroll ed and uncanali sed power without any
guidelines renders the provision illegal and void -and
unenf orceabl e bei ng an unreasonable restriction on the right
to acquire, hold and dispose of property guaranteed under
Art. 19(1(f). It is said that the matter is left to the whim
and fancy of the competent authority, and the power so
conferred is capable of m suse and thus be an instrument of
great oppression. The | earned Attorney General tried to neet
the contention by urging that there was no reason to think
that the conpetent authority woul d refuse to grant
perm ssion where the transaction is bona fide. According to
him the conpetent authority would be justified in refusing
to grant perm ssion where the transaction is calculated to
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defeat the provisions of the Act. It is said that the whole
obj ect of freezing of the transactions was to hold the price
line of wurban land. He drew our attention to the guidelines
i ssued by the CGovernment of India, Mnistry of Wrks and
Housing to the various State CGovernnents directing that al
applications for grant of perm ssion under sub-s. (1) of s.
27 of the Act should be dealt with expeditiously with a view
to prevent any inconvenience to the nenbers of the public
and further that permission should be granted, as a natter
of course, wthin three days of the receipt of such
applicati on.

In ny judgnent, there is no justification at all for
the freezing of transactions by way of sale nortgage, gift
or lease of vacant land or building for a period exceeding
ten years, or otherwi se, for a period of ten years fromthe
date of the commencement of the Act, even though such vacant
land with or without building thereon falls wthin the
ceiling lTimts. In Excel War v. Union of India & Os. the
Court held that the right to carry on a business guaranteed
under Art. 19(1) (g) carries with it the right not to carry
on business. It must logically follow, as a necessary
corollary, that the right to acquire, hold and dispose of
property guaranteed to a citizen under Art. 19(1)(f) carries
with it the right not to hold any property. It is difficult
to appreciate howcould a citizen be conpelled to own
property against his will.
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If vacant land owned by a person falls wthin the
ceiling limts for an urban aggloneration, he is outside the
purview of s. 3 of the Act. That being so, such a person is
not governed by any of the provisions of the Act. Wen this
was pointed out to the learned Attorney General, ' he was
unable to justify the inposition of the restriction inposed
by sub-s. (1) of s. 27 in case of land falling within the
ceiling limts as a reasonable restriction. It nust,
accordingly, be held that the provision of sub-s. (1) of s.
27 of the inpugned Act is invalid insofar as it seeks to
affect a citizen's right to dispose of his urban property in
an urban aggloneration within the ceiling limts.

I would for the reasons stated, declare sub-sections
(1) (2) and (3) of section 23 and the opening words "subj ect
to the provisions of sub-sections (1), (2) and (3)" in
section 23(4) of the Uban Land (Ceiling and Regulation)
Act, 1976 as ultra vires of the Parlianent and that these
provi sions are not protected under Articles 31-Band 31-C of
the Constitution, and further declare that sub-section (1)
of section 27 of the Act is invalid insofar as it inposes a
restriction on transfer of wurban property forl a period of
ten years fromthe comencenent of the Act, inrelation to
vacant land or building thereon, within the ceiling limts.

Havi ng struck down sub-sections (1) (2) and- (3) of
section 23 and the opening words "subject to the provisions
of Sub-sections (1), (2) and (3)" in section 23(4) of the
Act, | would declare the renmaining provisions of the Urban
Land (Ceiling and Regulation) Act, 1976, including sub-
section (4) of section 23 t her eof as valid and
constitutional

In the result, the wit petitions, except to the extent
i ndicated, must fail and are disnmissed. There shall be no
order as to costs.

S. R Petitions dism ssed.
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