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ACT:

Rent Control-Tam | Nadu Buildings (Lease and Rent
Control) Act 1960, sec. 10(2 J(i)-Proviso and Expl anati on-
Scope of -W I ful default Meaning of.

HEADNOTE:

Section 10 of the Tami| Nadu Buil dings (Lease and Rent
Control) Act, 1960(for short, the Tam | Nadu Act) deals with
the eviction of tenants and postul ates that a tenant shal
not be evicted whether in acquisition of a decree or
ot herwi se except in accordance with the provisions of s.10
or ss. 14-16 Section 10(2)(i) of the Tam | Nadu Act provides
for the eviction of a tenant on the ground of non-paynent of
rent. It lays down that where the Controller is satisfied
that the tenant has not paid or tendered the rent wthin 15
days after the expiry of the tine fixed in the Agreement vy f
tenancy or in the absence of any such Agreenent, by the | ast
date of the nmonth next following that for which the rent is
payabl e, he (tenant) undoubtedly comits. a default The
proviso to sub-s.2 provides that in any case falling in
clause (i), if the Controller is satisfied that the tenant’s
default to pay or tender rent was not wlful, he my,
notwi t hst andi ng anything contained in s.11, give the tenant
a reasonable tinme, not exceeding 15 days to pay or tender
the rent due by himto the landlord upto the date of such
paynment or tender and on such paynent or tender the
application shall be rejected. The Explanation which was
added by Act 23 of 1973 to the said proviso stipul ates that
for the purpose of sub-s-2 of s 10, default to pay or tender
rent shall be construed as wilful, if the default by the
tenant in the payment or tender of rent continues after the
issue of two nonths notice by the landlord clainming the
rent.

In Cvil Appeals Nos. 1178 of 1984, 1992 of 1982, 2246
of 1982 and 1659 of 1982, the respondents-I|andl ords issued
notices to the appellants-tenants demanding the anount of
rent in arrears and thereafter filed weviction petitions
agai nst the appellants-tenants, inter alia, on the ground of
"wilful default". Al the appellants-tenants conplied with
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the notices issued by their respective |andl ords except the
appel lant-tenant in Cvil Appeal No. 1659 of ]982 where he
made part paynent only. However in Civil Appeal 3668 of 1982
and 4012 of 1982 the respondents-landlords had filed
eviction petitions against the appellantstenants without
i ssuing such notices before filing of eviction petitions. In
all the

644

appeal s, the WMdras H gh Court passed and/or confirmed, as
the case may be, the orders of eviction holding that the
ground of “willful’ default mentioned in section 10(2)(i) had
been proved against the tenants. Hence these appeals by
speci al |leave. The commopn question of |law involved in these
appeals was as to what is the interpretation of the term
“wilful default" in the Explanation to the Proviso of sub-
s.2 of s. 10 of the Tami| Nadu Act.

Counsel for - the appellants-tenants contended (i) that
despite the explanation it is open to the court on an
apprai senent of the circunstances of each case to determ ne
whet her or ~not the default]t was wilful and in doing so it
cannot be  guided wholly and solely by the Explanation which
is merely clarificatory in nature and (ii) that nmere non-
payment of arrears of ‘rent after issue of two nonths’ notice
cannot in all circunmstances automatically anpbunt to a wlful
default if the non-paynment does not fulfil the various
ingredients of the term"w | ful default”. On the other hand
it was argued by ' counsel for the respondents-landlords (i)
that the very purpose of the Explanation is to bring about
uniformty in court decisions by laying down a conclusive
yardstick in the shape of the ~Explanationand once it is
proved that after issue of two nonths’ notice if the tenant
does not pay the arrears within the stipul ated period of two
nonths, he is liable to be ejected straightaway.

On the question of interpretationof the terms'wilfu
default’ appearing in the proviso to s.10(2) of the Taml
Nadu Act coupled with the Explanation, the Court,

N

HELD: Per Fazal Ali and A Varadarajan JJ.
(majority)

1. Though the Court is concerned mainly with the
Tam | Nadu Act, yet in order to understand the contextual
background of the words ‘wlful default”™ —and its proper
setting, it WIIl be wuseful to refer to those Acts which
contain the termwlful default’ either in a negative or in
positive form These Acts are (lI) A P. Buildings (Lease,
Rent and Eviction) Control Act of 1960, the Oissa House
Rent Control Act 1967 and the Pondichery Buil di ngs Lease and
Rent Control Act 1969, (hereinafter referred to as the A P.
Act, Orissa Act and Pondicherry Act respectively). At hough
the default contenplated by these Acts is wilful yet it has
been put in a negative. Form which undoubtenly ' gives
sufficient leeway to the tenant to get out of the rigors of
the statutory provision the relevant provisions of these
Acts relating to eviction of tenants on the ground  of
"wilful default’ in payment of rent contenplate that a
default sinpliciter would not be sufficient to evict the
tenant but it must further be shown that the default was not
wilful. These Acts are however, silent on the node and the
manner in which a court may decide as to what is wlful and
what is wlful. Thus these Acts have left it to the courts
to decide this question. So far as the Tam | Nadu Act is
concerned, it nakes a nmarked inprovenent by broadening the
anbit of "wil ful default’ in the proviso to s. 10(2) which
is further clarified by an Explanation added to it
subsequently. Before coming to any conclusion it nmay be
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necessary to exam ne the exact neaning of the words "wilful
default’ as also the interpretation and the scope of the
Provi so and the Expl anation. [657H, 658A]

2. The words "wilful default’ would mean a deliberate

and intentional default knowing fully well the Ilega
consequences thereof. A consensus of the
645

neaning of the words ‘wlful default’ appears to indicate
that default in order to A be wilful nust be intenional
del i berated and cal cul ated and conscious, wth f ul
know edge of |egal consequences flowing therefrom [660B;
661A- B]

‘A Dictionary of Low by L.B. Co zon, page 361; Wrds
and Phrases volune 11-A (Pernmanent Edition) page 268; Words
and Phrases Vol . 45, pages 296. Wbster’'s Third New
International Dictionary Vol. |1l page 2617 and Volune |
page 590 and Black’s Law Dictionary(4th Edn.) page 1773
referred to.

3. 'The well ~established rule of interpretation of a
proviso . i's that a proviso nay have three e . rate functions.
Normal |y, -a proviso is neant to be an exception to sonething
within the main enactnment or to qualify sonething enacted
the in which but for the proviso would b. within the purview
of the enactment. I'n other words, a proviso cannot be ton
apart from the main enactnent nor can it be use, to nullify
or set at naught the real object of the main enactnent. Wi
interpreting a proviso sure be taken that it is used to
renove special cases fromthe general enactnent and provide
for them separately In short, generally speaking a proviso
is intended to limt  the enacted provision 'so as to except
sonet hing which would have otherw se been within it or in
sone neasure to nodify the enacting clause. Sonetinmes a
provi so may be enbedded in the nmain provision and becones an
integral part of it so as to anmount to a substantive
provision itself. To Sum up, a proviso may serve four
di fferent purposes:

1. qualifying or excepting certain provisions from
the nmai n enact ment;

2. it may entirely change the very concept of the
i ntendment  of the enact ment by insisting on certain
mandatory conditions to be fulfilled.in order to nake the
enact ment wor kabl e;

3. it my be enbedded in the Act itself as to becone
an integral part of the enactnent and thus acquire the tenor
and col our of the substantive enactnent itself; and

4. it may be used nerely to act as an optional addenda
to the enactment with the sale object of explaining the rea
i ntendment of the statutory provision. [661D-E  664C D
665H;, 666A- C ]

Craies in ‘Statute Law (7th Edn.) Page 218, Qdgers in
"Construction of Deeds and Statutes’ (Fifth Edn.) <317, 318.
Sarathi in Interpretation of Statutes’ page 294-2951
referred to.

Local Governnent Board v. South Stoneham Union [1909]
A.C. 57. Ishverlal Thakorelal Al nala v. Mtiobhai Nagjibha
[1966] | SCR 367. Madras and Sout hern Maharatta Railway Co.
Ltd. v. Bezwada Municipality. AIR 1944 C7/1. West Derby wv.
Metropolitan Life Assurance Co. [1897] AC 647. Rhodda Urban
district Council v Taff Vale Railway Co. [1909] AC 253 and
Jenni ngs and Another v KellY [1940] AC 206 referred to.

Conmi ssioner of Incone Tax, Msore, etc v. Indo
Mercantile Bank Ltd. [1959] Z Supp. SCR 256, Shah Bhojr a]
Kuverji Gl MIlls and Gnning Factory v. Subhash Chandra
Yograj Sinha [1962] 2 SCR 159 State of Raj asthan
646
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v. Leela Jain [1965] | SCR 276, Sales Tax officer, Crcle 1,
Jabal pur v. Hanunman Prasad [1967] | SCR 831, conm sioner of
Comercial Taxes and Ors. v. R S. Jhaver and O's. [1968] |
SCR 148, Dwarka Prasad v Dwarka Das Saraf [19761 1 SCC 128
and Hralal Rattanlal etc. v. State of U P. and Anr. etc.
[19731 | SCC 216 relied upon

4. The next question is as to what is the inpact of
the Explanation on the Proviso which deals with the question
of wilful default It is now well settled that an explanation
added to a statutory provision is not a substantive
proviso,o in any sense of the termbut as the plain meaning
of the word itself shows, it is merely neant to explain or
qualify certain anbiguities which nay have crept in the
statutory provision. Froma conspectus of the authorities,
it is mnifest that the object of an Explanation to a
statutory provision is-

(a) to explain the meaning and intendrment of the Act
itsel f;

(b) where there is any obscurity or vagueness in the
main enactnent, to clarify the sane so as to make
it consistent with the dom nant object which it
seenms to subserve

(c) to provide -an additional support to the dom nant
object of ~ the Act in order to make it meani ngfu
and purposeful ;

(d) an Explanation cannot in any way interfere with or
change the enactnent or any part thereof but where
gap is left which is relevant for the purpose of
the Explanation, in order to suppress the nischief
and advance . the object” of the Act it can help or
assist the court ininterpreting the true purport
and i ntendnent of the enactnent; and

(e) it cannot, however, take away a statutory right
with which any person , under a statute has been
cl othed or set at naught the working of an Act by
becom ng an hindrance in the interpretation of the
sane.

[666F-G ; 668G H, 669A-C

Sarathi in Interpretation of Statutes, p. 329; Swarup
in Legislation and Interpretation’ pages 297-298 and Bindra
in’'Interpretation of Statutes’ (5th Edn.) page 67, referred
to.

Burmah Shell G| Storage and Distributing Co. OF India
Ltd. and Anr. v. Commrercial Tax O ficer and O's. [1961] |
SCR 902, Bihta Cooperative Devel opnent Cane Marketing Uai on
Ltd. and Anr. v. The Bank of Bihar and O's. [1967] 1 SCR 848
and Dattatraya CGovind Mahaj an and Os v.  State of
Mahar arashtra and Anr [1977] 2 SCR 790 relied upon.

5(1). Although alnpbst every State has its own Rent
Act, neither the Explanation nor the statutory clause
concerning the term’'wlful default’ is nmentioned therein
These Acts seemto proceed only on the sinple word defaul t’
and perhaps to buttress their intention they have |aid down
certain guidelines to indicate the grounds of ejectnent
wherever a default takes place. Looking generally at such
Acts, they seem to have first provided statutorily a
particular date or time when the tenant on being inducted
under the contract of tenancy, is to pay the rent. Such a
provision may or nmay not be against the contract of the
t enancy
647
and if it is to that extent, it overrides the -contract,
This, therefore, gives sufficient notice to any tenant
i nducted in any prenises that he nust pay the |l ent according
to the vyardstick set out by the Act, failing which he runs
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the risk of being evicted for default. Some Acts, however,
have provided a particular number of defaults to enable the
Rent Controller or Court to find out whether such a default
woul d entitle the landlord to get an order of eviction There
are some other Acts which have nmade rather ingenious and,
apt provisions for expediting the process of eviction in
case of default by providing that whenever a suit for
eviction is filed against a tenant on the ground of default,
the tenant in order to show his bona fides nust first
deposit the entire rent, arrears and cost in the court of
the Rent Controller where the action is field on the very
first date of hearing, failing which the court or the
authority concerned would be fully justified in striking
down the defence and passing an order of eviction then and
there. The dom nant object of such a procedure is to put the
tenants on their guard. It is true that such provisions are
rather harsh but if a tenant goes on defaulting then there
can be ~no other renedy but to make him pay the rent
punctual Iy unless sonme drastic step is taken. These Acts,
therefore, strike a just balance between the rights of a
| andl ord and those of a tenant. For deciding the present
cases, it is not necessary to go either into the ethics or
phi | osophy of such- a provision because the Court is
concerned wth stat ut es havi ng di fferent ki nds of
provi sions. The relevant provisions of the A P., Oissa and
Pondi chery Acts are alnbst in pari nmateria the proviso to
Section 10(2) of the Tam | Nadu Act. The -only difference
between the Tami|l Nadu Act and the other ‘Acts is that
wher eas an Expl anation is added to the proviso to s.10(2) of
the Tam | Nadu Act, no such Expl anation has been added to
the provisions of the other three Acts. Hence the Court has
to consider the conbined effect of the proviso ‘taken in
conjunction with the Explanation. Froman analysis of the
various concomtants of the Explanation, the position seens
to be that-
(a) there should be adefault to pay or tender

lent; E

(b) the default should continue even after the
| andl ord has issued two nmonths’ notice claimng the arrears
of rent; and

(c) if, despite notice, the arrears are not paid the
tenant is said to have commtted a wlful default ~and
consequently liable to be evicted forthw th.

[669E H, 670A-D, F-G F

5 (ii) The Explanation, does not at all take away the
mandatory duty cast on the Controller inthe Proviso to
decide if a default is wilful or not. Indeed if the |andlord
chooses to give two months notice to his tenant and he does
not pay the rent, then, in the absence of substantial and
conpel ling reasons, the Controller or the court can
certainly presune that the default is wilful and order his
eviction straightaway. There is no force in the view that
whet her two nonths notice for payment of rent is given or
not, it wll always be open to the Controller under the
Proviso to determine the question of ’'wlful default’
because that would render the very object of explanation
oti ose and nugatory. [673D E]

6. Two factors nmentioned in s.10(2)(i) seemto give a
clear notice to a tenant as to the node of payment as al so
the last date by which he is legally supposed to pay the
rent. This, however, does not put the natter beyond
controversy because before passing an order of eviction
under the proviso, it nust al so be
648
proved that the default was wilful and if the Controller is
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of the opinion that the default in the circunstances and
facts of the case was not wilful, in the sense that it did
not contain any of the qualities or attributes of a wilfu

default as indicated, he may give the tenant a reasonable
time, not exceeding 15 days, to pay the entire rent and if
this is conplied with, the application for ejectnent would
stand rejected. The difficulty, however . is created by the
Expl anati on which says that once a landlord gives a Iwo
nonths’ notice to his tenant for paying the arrears of rent
but the tenant continues in default even thereafter, then he
isliable to be evicted. There is a good deal of force in
this argument which has its own advantages. In the first
place, it protects the 'court fromgoing into the intricate
guestion as to what is a wilful default and whet her or not
the conditions of a wlful default have been satisfied
which, if permitted would differ fromcase to case and court
to court. But the difficulty is that if such a bl anket ban
is put onthe court for not examning the question of wlfu

default once the conditions laid down in the Explanation are
satisfied then it would undoubtedly lead to serious
injustice to the tenant. A subsidiary consequence of such an
interpretation would be that ~ even though the tenant, after
recei pt of the notice, may be wanting to pay the arrears of
rent but is unable to do so because of unforeseen
circunstances |like, death, accident, robbery, etc. which
prevent him from /paying the arrears, yet under the
Expl anation he has lo be evicted. Another  difficulty in
accepting the first view, viz., if two nmonth’s notice is not
given, the tenant nust not be presuned to be a wlfu

defaulter, is that in such a case each | andlord would has to
maintain a separate office so that after every default a two
nonths’ notice should be given and if no notice is given no
action can be taken against a tenant. The correct viewin
the matter is in the follow ng termns.

(i) Were no notice is given by the landlord in termns
of the Explanation, the Controller. having regard to the
four conditions spelt out in this(judgnment has the undoubted
di scretion to exam ne the question as to whether or not the
default comritted by the tenant is wilful, If he feel's that
any of the conditions nmentioned is lackingor that the
default was due to sonme unforeseen .circunstances, he may
give the tenant a chance of |ocus paenitentiae by giving a
reasonable tine, which the statute puts at 15 days, and if
within that time the tenant pays the rent, the application
for ejectnment woul d have to be rejected.

(ii) If the landlord chooses to give two nonths” notice
to the tenant to clear up the dues and the tenant does not
pay the dues within the stipulated tinme of the notice then
the Controller would have no discretion to . decide the
guestion of wlful default because such a conduct of the
tenant would itself be presuned to be wilful default unless
he shows that he was prevented by sufficient cause or
ci rcunmst ances beyond his control in honouring the ' notice
sent by the I andl ord.

[671G H, 672A-D; F, 673F-H 674A- B]

N. Ramaswanmi Reddiar v. S.N. Perianmuthu Nadar, 1980 Law
Weekly (vol. 93) p. 577 and Khivaraj Chordia v. C. Mnikla
Bhattad AIR 1966 Madras 67 approved.

Raj eswari v. Vasumal Lalchand AIR 1983 Madras 97,
referred to

7. In the |light of the above principles and tests to
be applied by courts in deciding the question of wilful
default, the Court allowed Civil Appeals Nos. 1178 of 1984,
1992 of 1982 and 2246 of 1982 and dismissed rest of the
appeal s. [678B]
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649
Per Miukharji.j. (dissenting) A

I (i) Default has been construed in various ways
dependi ng upon the context. ' Default’ would seemto enbrace
every failure to performpart of one’s contract or bargain.
It is a purely relative term |ike negligence. It neans
not hing nore, nothing |ess. than not doing what is
reasonabl e under the circunstances not doi ng sonethi ng which
you ought to do. having regard to the transaction

Simlarly, default in paynment inports something wongful,
the omssion to do some act which, as between the parti es,
ought to have been done by one of them It sinply means non-
paynment, failure or omssion to pay. Default happens in
paynment of rents under various contingencies and situations.
Whet her the default is~ wilful or not is also a question of
fact to be proved from evidence, direct and circunstantia
drawi ng i nferences fromcertain conduct. If the Courts are
free to decide from varying circunstances whether default
was w | ful' or not, then divergence of conclusions are likely
to arise one judicial authority coming to the conclusion
fromcertain circunstances that the default was wlful,
another judicial authority comng to a contrary concl usion
from nore or |less same circunst ances. That creates
anomalies. In order to -obviate such anomalies and bring
about a uniform standard that Explanation explains the
expression, wilful" /and according to the Explanation added,
a default to pay or tender rent snmall~ be construed", as
wilful if the default by the tenant n th- paynent of rent
continues after issue of two nonths’ notice by the |andlord
claimng the rent. If that is the position, in a case where
the landlord his given notice to the tenant ~claimng the
rent and the tenant has not paid the same for two nonths,
then the sanme nust be construed as wilful default, whatever
may be the cause for non-paynment.” Wether in a particular
case default is wlful or not, mnust be considered in
accordance with the definition provided in the Explanation
to Proviso to sub-section (2) of section 10 of the Act. If
it was intended that the courts would be free ‘'to /judge
whether in a particular set up of facts, the default was
wi | ful or not where no notice has been given, then in such a
case there was no necessity of adding this Explanation to
the Proviso which-is a step to the making of the findings
under clause (l) of sub-section (2) of section 10 of the
Tam | Nadu Act. It is well-settled that Legislature does not
act without purpose or in futility.
[ 680E- G 681B- E; 682E- F]

_._ Stroud’s Judicial Dictionary Vol. 1. Third
Edition. page 757, Prenis Judicial Dictionary. Vol. 1 196 t
page 483. The Dictionary of English Law page 597  Fakir
Chander Datt and GQher v. Ram Kunmar Chatterji~ Indian
Appeals. Vol XXXI. p. 19 nreferred to

I(ii) If a definitionis provided of an expression
then the courts are not free to construe the expression
otherwise unless it is so warranted by the wuse of the
expression such as "except otherw se provided or except if
the context ot herwi se indicates." There s no such
expression in the instant case. There may be in certain
circunstances intrinsic evidence indicating otherw se. Here
there is none. [682C- D

2(i) The expression "shall be construed" would have
the effect of providing a definition of wilful default in
the proviso to sub-section (2) of section 10. According to
the explanation, a default to pay or tender rent "shall be
construed",
650
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as wilful if the default by the tenant in the paynent of
rent continues after issue of two nonths' notice by the
landlord claiming the rent. |If that is the position, in a

case where the landlord has given notice to the tenant
claimng the rent and the tenant has not paid the sane for
two month’s, then the sane nust be construed as wlful
default, whatever may be the cause for non-paynent. The
Legi sl ature has chosen to use the expression "shall be
construed as wilful" if after a notice by the landlord for
two months’ failure to pay or tender rent on the part of the
tenant continues, and if it is wlful then wunder sub-
section(2) clause (1) read with the proviso as expl ai ned by
the Explanation, the Controller nust be satisfied and give
an order for eviction. The Legislature has provided an
absolute and clear definition of ’'wlful default’ O her
ci rcunst ances cannot -~ be considered as wilful default. It is
true that Legislature has not-chosen to use |anguage to
i ndicate that in no other cases, the default <could be
considered to be wilful except one default case which has
been indicated in the Explanation. But it 1is not so
necessary be cause Legislature has defined "wilful default
by the expression that default to pay or tender rent shal
be construed’ neaning thereby that it wll mean only this
and no other. Therefore, a default wll be construed as
wilful, only where the landlord has given notice and two
nont hs have expired wi thout paynent of such rent.

[682 B-R-C, H 681 D-F; 683A]

2(ii)Statutory' provisions nust-be construed, if it is
possi bl e, that absuridity and mischief may be avoi ded. \Were
the plain and literal i nterpretation of a statutory
provi sion produces a manifestly absurd and unjust result,
the court nmight nodify the |anguage used by the Legislature
or even ("o sone violence to it so as to achi eve the obvious
intention O t he Legi sl ature and pr oduce rationa
construction and just results. ~lroning out the creases is
possi bl e but not rewiting the | anguage to serve a notion of
public Policy held by the judges [683C. 684B]

2(iii) Where two constructions are possible, one which
avoi ds anonalies and creates reasonable results should be
preferred but where the | anguage is clear and where there is
a purpose that can be understood and appreciated for
construing in one particular manner, that is to -say,
avoi dance of divergence of judicial opinions in construing
wilful default and thereby avoiding anonalies for different
tenants, it would not be proper in such a situation to say

that this definition of wilful default was only illustrative
and not exhaustive. The Proviso to sub-section (2) of
section 10 cannot be cons trued as illustrative when the
Legi sl ature has chosen to use the expression. "shall be

construed". [683D F]

In the aforesaid view ot the matter, the individua
appeal s are disposed of accordinglyY. that is to saY. OnlY
those appeal s of tenants are di sm ssed where eviction orders
were passed after two nonths’ notice had been given and
there was continuance of default, and the rest of the
appeal s are all owed. 1685B- (]

Seaford Court Estates Ltd. v. Asher [1949] 2 Al E R
155 at pages 164 (CA), Regina v. Barnet London Borough
Council Ex parte Nilish Saah, 1983 (2) Wakly Law Reports p
16 at p. 30., Carrington and others v. Therma-Stor Ltd.
1983 (1) Weakly Law Reports p. 138 at p. 142. referred to
651
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JUDGVENT:
ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 1178 of
1984
From the Judgment and Order dated the 15th July,
1982 of the H gh Court of Madras in Civil Revision Petition
No. 3396 of 1981.
AND
Cvil Appeal No. 6211 of 1983
From t he Judgnent and Order dated the 5th Novenber,
1982 of the H gh Court of Andhra Pradesh in Civil Revision
Petition No. 2477 of 1982.
W TH
Cvil Appeal No. 1992 of 1982
From the Judgnent and Oder dated the 17th
Decenmber, 1981 of the High Court of Madras in Civil Revision
Petition No. 152 of 1981 .
W TH
Cvil Appeal No. 1959 of 19X2
From the Judgnent” and Order dated the 14th
Decenber, 1981 of the High Court of Madras in Cvil Revision
Petition No. 1630 of 1980.
WTH
Cvil Appeal No. 3668 of 1982
From the Judgnment ~ and Order dated the 20th Cctober,
1982 of the Hi gh Court of Madras in Civil Revision Petition
No. 4087 of 1982.
W TH
G vil Appeal No. 2246 of 1982
From the Judgnent and Order dated the 5th Novenber,
1981 of the High Court ot Madras in Cvil Revision Petition
No. 1397 of 198(’
AND
Cvil Appeal No. 4012 of 1982
From the Judgnment and Order dated the 23rd Novenber,
1982 of the H gh Court of Madras in Civil Revision Petition
No. 3983 of 1981
Y. S., Chitale and P. N Ranmlingamfor the Appell ant
in Cvil Appeal No. 1178 of 1984.
652
P.G K K Mani, V. shekher and P.R ~Setharaman for
the Respondents in Civil Appeal No. 1178 of 1984
A K. Sen and A T.M Sanpath for the Appellant in Gvil
Appeal No. 6211 of 1983.
T.V.S. Narasi mhachari for the Respondent
K Ranmkumar for the Appellant in Cvil Appeal No. 1992
of
AL T. M Sanpath for the Respondent.
A. S. Nanbiar for the Appellant in G vil Appeal No.
1659 of 1982.
K S. Ramanurthy, and A T.M Sanpath, for the
Appellant- in Cvil Appeal No. 3668 of 1982.
C. S. Vaidianathan and K. K Mni for the
Respondent s.
M G Ramachandran, and A V. Rangam for the Appellant
in Cvil Appeal No. 2246 of 1982.
T. S. Krishnamurthy lyer for the Respondent.
T. S. Krishnanurth lyer. and S. Bal akrishna for the
Appel lant in Cvil Appeal No. 4012 of 1984.
Padmanbhan and D.N. Gupta for the Respondent in Givil
Appeal No. 4012 of 1982.
The foll owi ng Judgnents were delivered
FAZAL ALlI, J. These appeals invliove nore or |ess an
identical point of lawrelating to the interpretation of the
term’wi | ful default’ appearing in the proviso to section 10
(2) of the Tamil Nadu Buil dings (Lease and Rent Control)
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Act, 1960 (hereinafter referred to as the "Act’) coupled
with the Explanation which seeks to explain the intent O
the proviso. W have heard counsel for the parties at great
length and a large nunber of authorities have been cited
before us in support of both the parties.

Before we take up the points of |aw involved in these
appeals we would briefly narrate the bare facts of each of
these cases in order to test the correctness of the points
argued before us.
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In Civil Appeal No. 1178 of 1984, the respondent-
landlord let A out the suit premses No. 3-B, New No 2-B
Davi dson Street, Broadway Madras, to the appellant-tenant on
a nonthly rent of Rs. 600 for non-residential use. The
appel | ant, despite repeated rem nders, did not pay the rent
for the period from OCctober 1978 to August 1979. The
respondent filed a suit on 2 12.79 for wevicting the
appel | ant on two grounds wi ['ful default in payment of
rent, and ' (2) material acts of —waste conmtted in the
bui | di ng.

It may be mentioned here that before filing a suit for
eviction of the appellant, the respondent on 17.9.79 sent a
two nmonths' notice tothe appellant. through his Advocate to
clear up the dues. The appellant on receipt of the notice
paid up the anount 'of the arrears, anobunting to Rs. 6,600 on
3.10.79, i.e., wthin the stipulated period of two nonths.
But, the respondent contended that in view of the past
conduct of theappellant he was guilty of wlful default
within the nmeaning of proviso to's.~ 10 (2) of the Act.

So far as this appeal is concerned, asthe entire rent
had been paid up in pursuance of the notice dated 17.9.79
even prior to the filing of the suit, it is manifest that on
the date of filing of the suit no cause of action in
presenti having arisen, the suit shoul d have been dism ssed
on this short ground alone as being not maintainable. As
i ndi cated above, it was not open to the landlord after
having received the entire anmount of arrears before filing
of the suit to have filed a suit for past conduct of the
tenant. This appeal, therefore, nerits dismissal on this
ground al one.

In Cvil Appeal No. 6211 of 1983, the respondent-
tenants were given the suit prem ses No. 171582, Ward B, dd
corresponding No. 2, New No. 5181582 Abid Road, Hyderabad,
on a monthly rent of Rs. 225 which was, by nutual consent,
increased to Rs. 275 per nonth in the year 1964. From
1.7.66, the rent was again agreed to be increased to Rs. 300
per month. The appellants-landlord filed a suit under s. 10
of the Andhra Pradesh Buildings (Lease, Rent and Eviction
Control) Act, 1960 on 12.11.71, against the respondents for
eviction on three grounds; (1) wilful default by the tenants
in payment of rent for the nonths of Septenber, October and
Novenber 1971 (total amount being Rs. 900, (2) the tenants
sublet the premses to one Hanumantha, and (3) that the
prem ses were required bona fide for their own use. However,
during toe pendency of the matter, the original |andlords
sold away their interest in the property in favour of the
present appellants before us and, therefore, the question of
bona fied requirement abated there itself.
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The Rent Controller upheld both the grounds of wlfu
default and subletting. Aggrieved by the said decision, the
respondents-tenant filed an appeal to the Chief Judge, Cty
Smal | Causes Court, Hyderabad and the | earned Chief Judge by
his judgnent held that wilful default in paynent of rent for
the month of Septenmber 1971 as also the question of sub
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letting was proved. Against this decision of the Chief
Judge, City Snall Causes, the respondents filed a revision
petition in the High Court. It is not in dispute that the
rent from Septenber, 1971 on wards has not been paid and
that by the time the eviction petition was filed, the
default was only for the nmonth of Septenber 1971. The Hi gh
Court agreed with the |lower courts wth regard to wlful
default for the nonth of Septenber, 1971 and reversed the
finding with regard to subletting but on the ground of
wi |l ful default ordered eviction of the respondents.

In civil Appeal No. 1992 of 1982, the respondent-
landlord filed an eviction petition against the appellant-
tenant on the grounds of wlful default and the prem ses
needi ng repairs. However, the second ground was not pressed
and the only point which survived for deter mination was
whet her there was any wlful default on the part of the
appel lant. The brief facts are that the appellant became a
tenant under the father of the respondent in 1953 at a
nonthly rent of Rs: 15 which was subsequently nutually
agreed to be increased to Rs. 49 per nonth. The respondent
contended in his petition that the appellant becane a
defaulter in paynment of the rent as he did not pay the rent
for the months of June 1977 to January 1978. The respondent
al so issued a notice on 16.1.78 demandi ng t he dues ampunti ng
to Rs. 392. The appellant sent a detailed reply on 30.1.78
alongwith a Bank Draft for Rs. 392 which was, however, not
encashed by the respondent and returned to the appellant
subsequent to the filing of an eviction petition which was
filed on 11.8.1978.

The Rent Controller found the tenant “to be a wlful
defaulter and consequently order his eviction. However, on
appeal the Appellate Authority reversed the finding of the
Rent Controller and accepted the plea of the tenant that as
he was ill he was not able to pay the rent. In revision, the
Hi gh Court did not agree with the finding of the Appellate
Authority and restored the finding of the Rent Con troller
and ordered the eviction of the appellant, holding that the
expl anation offered by the tenant could not be accepted as
his sons were carrying on the business in the sane prenises
and nothing pre vented themfrom paying the rent'to the
| andl ord of the appellant was ill.
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In CGivil Appeal No. 1659 of 1982, the respondent-
landlord filed an eviction petition against the appellant-
tenant in respect of a nonresidential premses on two
grounds: (1) wilful default in paynent of rent from1.5. 77
to 31,8.77, and (2) bona fide requirement for personal use.
The Rent Controller, after an equiry, ordered eviction of
the tenant on both the grounds and the Appellate Authority
confirmed the findings of the Rent Controller. The landlord
issued a | awer’s notice on 1.9.77 to the tenant to -clear up
the dues. After receipt of the notice the tenant paid the
rent of two nonths’ only and for the remaining two nonths
the tenant could not offer any satisfactory expl anati on and,
therefore, the Hgh Court in revision agreed wth the
findings of both the courts below in regard to wlful
default of paynent of arrears of rent and ordered eviction
of the tenant on this ground alone. The Hi gh Court, however,
did not agree with the findings of the courts belowwth
regard to bona fide requirement of the landlord and held
that the landlord could not ask for a non-residentia
portion for residential purposes having |leased it out for a
non-resi denti al purpose.

In CGivil Appeal No. 3668 of 1982, the appellant took
out the prem ses fromthe respondent for non-residential use
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on a nonthly rent of Rs. 350. There was sone
m sunder st andi ng between the parties over paynent of rent
and as a result of which it was agreed that the tenant woul d
deposit the rent in the Bank. The respondent |andlord filed
an eviction petition on 1.4.1980 in the court of the Rent
Controller, after wverifying from the Bank, that the tenant
had not deposited the rent for the nmonths of January and
February 1980, thereby conmitting a wlful default. The
authorities below found against t he arr angenent of
depositing the rent in the Bank and ordered the eviction of
the appellant on the ground of wlful default. The High
Court upheld the decision of the courts bel ow and hel d that
the appellant had wilfully defaulted in the paynent of rent
and ordered the eviction of the appellant.

In CGivil Appeal ~No. 2246 of 1982, the respondent-
| andl adies |l et out the prenmises to the tenant-appellant for
non-residential use on.a nonthly rent of Rs. 105. The
respondents filed an-eviction petition on 2.11.76 against
the tenant on the ~ground of wlful default for non-paynent
of rent. for the period fromJanuary 1976 to Septenber 1976,
i.e., for-a period of 9 nonths. But before filing the
eviction petition, the respondents on 6.7,1976 issued a
notice to the tenant  to pay the dues and on 17.7.76 the
appel l ant paid a sum of Rs. 630 which was accepted by the
| andl adi es wi t hout /prejudi ce. The Rent
656
Controller found that the default in payment of rent was not
wilful and therefore disnmissed the appl.cation of the
| andl adi es. On appeal, the Appellate Authority reversed the
finding of the Rent Controller and held that the default,
was wilful. In revision, the Hi gh Court did not agree wth
the contention of the appellant that he was not. wlful
defaulter as imediately after filing of the ‘eviction
petition he had paid the entire -arrears even before the
serving of summons The High Court held that there was no
sati sfactory explanation by the tenant for nonpaynment of
rent for the period fromJanuary to June 1976 before the
i ssue of notice Even after the paynment of rent the tenant
conmitted further default till the petition for eviction was
filed on 2.11.76. The high Court, therefore, upheld the
finding of the Appellate Authority and ordered eviction of
the tenant on the ground of wilful default:

In civil appeal No. 4012 of ' 1982, the appellant is
in occupation of the residential prem ses bearing No 17 (New
No 59), Burkit Road T. Nagar, WMdras on a nonthly rent of
Rs. 325 payable according to English calendar nonth. The
respondent filled an eviction petition against the appellant
on the ground of wlful default and bona fide requirenent
for her own occupation. It was stated on behalf of the
respondent-|landlady that the appellant committed wlfu
default in paynent of rent from June 1976 onwards and after
repeated demands a sum of Rs. 1000 was paid by ‘him on
1.4.1977. He had paid rent for five nonths to the Incone Tax
Department on behalf of the respondent but he did not
produce any receipt evidencing paynent to the Incone Tax
Departnment. Assuming that the appellant had nade the said
paynment, the respondent further contended that from February
1977 to July 1978 the appellant was in arrears, thereby
conmmitting a wlful default. The Rent Controller did not
agree with the contentions of the respondent and held that
the default was not wlful and the requirenent for own
Cccupation of the landlay was not bona fide. On appeal, the
Appel l ate Court cane to the conclusion that the tenant had
conmitted wilful default in paynent of rent from May 1976
onwards as on 1.4.77 and from Decenber 1976 as on 10.4.77.
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However, the appellate authority was of the viewthat the
respondent had not been able to prove her case for bona fide
requirenent. But, on the around of wlful default, the
eviction of the appellant was ordered. In reviston, the Hi gh
Court agreed with the findings of the Appellate Court and
confirmed the eviction of the appellant on the ground of
wilful default.

From a detailed survey of the provisions of the
various Rent Acts prevailing in the States and various Union
Territories of our
657
country, it appears that the provisions regarding eviction
for default A in paynent of rent are not uniformand differ
fromState to State. Sone. Acts do not nention ‘wlful
default’ at all, some ~mention it in a negative formwhile
some put it in an affirmative form To cut the matter short,
froma review of the various ~Rent Acts the position that
enmerges is that the provisions relating to eviction are
couched in three different types of default-

(1) Acts which expressly nention ’'wlful default’
wi t hout defining the sane,

(2) Acts which do not nention the words ' wilful
default’ at all but confer a right on the Iandlord
to evict ‘the tenant on pure and sinple default
after a /certain period of tinme when the rent has
becone due,” which is also different in different
St at es,

(3) Acts which use the expression 'wlful default’ but
in a negative form rather than in an affirmative
form D

These are the A P. " Buildings (Lea5e, Rent and
Eviction) Control Act of 1960, The Orissa House Rent Contro
Act, 1967 and the Pondicherry Buildings (Lease & Rent
Control) Act, 1969 (hereinafter referred to as the 'A P.
Act, 'Orissa Act’ and ’Pondicherry Act’ respectively) The
| ast category of the Acts is the Tam| Nadu Act, which is
the Statute in question and whi ch nmakes a marked i nprovenent
by broadening the anbit of 'wilful default’ in the proviso
tos. 10 (2) whichis further clarified by virtue of the
Expl anati on added to the said proviso by Act No 23 of 1973.
There are other Rent Acts which not only use the expression
"wil ful default’ but which also give a sort OF a facility to
a tenant even for an ordinary default to pay the entire rent
together with interest, on paynent of which the suit for
eviction is dism ssed or, at any rate, they contain
provisions by which even if a suit for eviction is filed,
the tenant is required to pay the entire arrears of rent,
costs and interest, failing which his defence is struck out
and the suit for eviction is decreed autonatically.

In these circunstances, for the purpose of the present
cases, it is not necessary for us to nake a roving enquiry
into or carry on a detailed survey of the Acts which do not
use the term’wlful default’. We might usefully refer only
to those Acts which contain the term’ w | ful default’ either
ina negative or in a positive form These Acts, as al ready
i ndicated, are the A P., Oissa, Pondicherry and the Tam |
Nadu Acts. Though we are concerned mainly with the Tam|
Nadu
658
Act yet in order to understand the contextual background of
the words ’'wlful default’ and its proper setting, we m ght
briefly examine the relevant provisions of the aforesaid
Acts. Section 10 (2) of the AP. Act is the only provision
whi ch confers protection to the tenant from eviction under
certain conditions. Proviso to that sub-section runs thus:
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"Provided that in any case falling under clause
(i), if the Controller is satisfied that the tenant’s
default to pay or tender rent was not wilful, he may
not wi t hst andi ng anything in section 11, give the tenant
a reasonable tinme, not exceeding fifteen days, to pay
or tender the rent due by himto the landlord up to the
date of such paynent or tender and on such paynent or
tender, the application shall be rejected.”

It my be noti ced that al though the default
contenplated by the Act is wilful yet it has been put in a
negative form which undoubtedly gives sufficient |leeway to
the tenant to get out of the rigours of the statutory
provision. The proviso to s.7 (23 of the Oissa Act is
simlarly worded and the relevant portion of which runs
t hus:

"Provided that in any case falling under clause
(i) if the Controller is satisfied that the tenant’s
default to pay or tender rent was not wilful."
Pondicherry Act is another statute which also contains
the word " "wilful” in a negative form the relevant portion
of whi ch runs thus:
"Provided that in any case falling under clause
(i) if the Controller  is satisfied that the tenant’s
default to pay of tender rent was not wilful..."

The aforesaid Acts undoubtedly contenplate that a
default sinpliciter mwould not be sufficient to evict the
tenant but it must further be shown that the default was not
wilful. The Act, however is silent ~on the node and the
manner in which a court may decide as to what is wlful and
what is not wilful. Thus, the Act has left it to the courts
to decide this question. So far as the Tam | Nadu Act is
concerned, it clearly defines as to what is "wlful
default’. Proviso to s. 10 (2) of the Act runs thus:

"Provided that in any case falling under clause
(i) if the Controller ‘is satisfied that the tenant’s
default to pay or tender rent was not wlful, he may,
not wi t hst andi ng anyt hi ng
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contained in section 11, give the tenant a reasonable
time, t not exceeding fifteen days, to pay or tender
the rent due by himto the landlord up to the date of
such paynent or tender and on such paynment or tender
the application shall be rejected.”

This proviso was clarified by an Expl anati on added to
it by Act No. 23 of 1973 which provides a clear criterion to
deternmine as to what is wilful default and what is not. in
this connection, it was subnmitted by counsel for the tenants
that despite the Explanation it is open to the Court on an
apprai senent of the circunstances of each case to determ ne
whet her or not the default was wlful and in doing, so it
cannot be guided wholly and solely by the Expl anation which
is merely clarificatory in nature. If the Court in the
ci rcunmst ances of each case finds that the default i.s not
wilful then it can come to this finding despite the
Expl anation. On the other hand, the argunent ot the counse
for the | andl ords is that the very purpose of the
Expl anation is to briny about uniformty in court decisions
by laying down a conclusive yardstick in the shape of the
Expl anati on which says that a default would be wilful only
if the landlord gives two nonths’ notice to the tenant and
the tenant does not pay the rent after the expiry of this
period. In other words, the argunent seens to be that the
Expl anation is to be read into the proviso so that the word
"wilful’ will have to be defined and interpreted in
accordance wth the criterion laid down by the said




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 15 of 64

Expl anation, i.e., ’'issue of two nonths’ notice.’” The
argunents nmerits consideration but before conming to any
conclusion it nmay be necessary for us to exam ne the exact
meani ng of the words "W ful default’ as also the
interpretation and the scope of the Proviso and the
Expl anation. Prima facie, there seenms to be sone force in
the argunent of the counsel for the tenants that unless the
conditions of the Explanation are fulfilled, whatever nmay be
the nature of the default, it cannot be a "wlful default’
as contenpl ated by the Proviso.

Bef ore, however, going into this question further, |et
us find out the real mneaning and content of the word
"wilful’ or the words "wlful default’. In the book 'A
Dictionary of Law by L.B. Curzon, at page 361 the words
"wilful’ and "wilful default’ have been defined thus:

"W ful’-deliberate conduct of .| person who is

a free agent, knows what he is doing and intends to do

what “he i s doing.

660
"W ful default’-Either a consciousness of
negligence or breach of duty; or a recklessness in the
performance of a duty. In other words, 'wilful default’
woul d nean a del iberate and
i ntentional default ~know ng full wel | the | ega
consequences thereof.
In Words and Phrases’, Volune 11 A (Pernmanent

Edition) at page 268 the word ~“default’ has been

defined as the non-performance of a duty, a failure to

performa |egal duty or an omission to do sonething
required. In volune 45 of " Wrds & Phrases’, the word

"wil ful’ has been very clearly defined thus:

"W ful’-intentional;  not ~incidental or
i nvoluntary: -

- done intentionally, knowi ngly, and purposely,
wi thout justifiable excuse as distinguished from
an act done carel essly; thoughtlessly, heedlessly
or inadvertently:

- in conmon parlance word 'wilful’ is used in sense
of intentional, as distinguished from accidenta
or involuntary.

P. 296 - "WIlful" refers to act consciously and

del i berately done and signifies course of conduct
mar ked by exercise of wvolition rather than which
is accidental, negligent or involuntary.

In Volune Il of Wbster’s Third New |nternationa
Dictionary at page 2617, the word 'wilful’ ‘has been defined
t hus:

"governed by will wthout yielding to reason or
with out regard to reason; obstinately or perversely
self-willed."

The word ’'default’ has been defined in Vol. | of
Webster’s Third New International Dictionary at page 590
t hus;

"to fail to fulfil a contract or agreenent, to
accept a responsibility; to fail to neet a financia
obligation."

In Black’s Law Dictionary (4th Edn.) at page 1773 the
word "wil ful’ has been defined thus:

"WIlfulness" inplies an act done intentionally
and designedly; a conscious failure to observe care;
Consci ous; knowi ng; done with stubborn purpose, but not
with malice.

The word "reckl ess" as applied to negligence, is
the | egal equivalent of "willful" or "Wanton".

661
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Thus, a consensus of the neaning of the words "w | ful
default’ appears to indicate that default in order to be
wilful rmust be intentional, deliberate, calculated and
conscious, with full know edge of |egal consequences flow ng
therefrom Taking for instance a case where a tenant commits
default after default despite oral demands or rem nders and
fails to pay the rent wthout any just or |lawful cause, it
cannot be said that he is not guilty of wlful default
because such a course of conduct manifestly amunts to
wil ful default as contenplated either by the Act or by other
Acts referred to above.

The next question that arises for consideration is as
to what is the scope of a proviso and what is the anbit of
an Explanation either to a proviso or to any other statutory
provision. W shall first take up the question of the
nature, scope and extent of a proviso. The well established
rule of interpretation of a proviso is that a proviso nay
have three separate functions. Normally, a proviso is neant
to be an exception to sonething within the nmamin enactnment or
to qualify ~“something enacted therein which but for the
proviso would ~be within the purview of the enactnent In
ot her words, a proviso cannot be torn apart fromthe nmain
enactmment nor can it be used to nullify or set at naught the
real object of the mmin enactmnent.

Craies in his book ’'Statute Law @ (7th Edn.) while
explaining the purpose and inport of a proviso states at
page 218 thus:

"The effect of an excepting or qualifying proviso,
according to the ordinary rules of construction, is to
except out of the preceding portion of the enactnent,
or to qualify sonething enacted therein, which but for
the proviso woul d be wi thin it...The nat ura
presunption is that, but for the proviso, the enacting
part of the section would have included the subject-
matter of the proviso."

Qdgers in " Construction of Deeds and Statutes’ (Fifth
Edn.) while referring to the scope of a proviso mentioned
the follow ng ingredients:

P. 317 "Provisos-These are clauses of exception or
qualification in an Act,  excepting sonething out
of, or qualifying sonething in, the  enactnent
whi ch, but for the proviso, would be withinit."

P. 318 "Though framed as a proviso, such a clause nay
exceptionally have the effect of a substantive
enactnment. "
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Sarathi in ’'Interpretation of Statutes’ at pages 294-
295 has collected the followng principles in regard to a
provi so: -

(a) Wen one finds a proviso to a section the natura
presunption is that, but for the proviso, the
enacting part of the section would have included
the subject-matter of the proviso.

(b) A proviso nust be construed with reference to the
preceding parts of the clause to which it is

appended.
(c) Were the proviso is directly repugnant to a
section, the proviso shall stand and be held a

repeal of the section as the proviso speaks the
|ater intention of the nakers.

(d) Were the section is doubtful, a proviso may be
used as a guide to its interpretation; but when it
is clear, a proviso cannot inply the existence of
words of which there is no trace in the section

(e) The proviso is subordinate to the main section.
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(f) A proviso does not enlarge an enactnent except for
conpel ling reasons.

(g) Sonetimes an unnecessary proviso is inserted by
way of abundant caution

(h) A construction placed upon a proviso which brings
it into general harnmony with the terns of section
shoul d prevail

(i) Wen a proviso is repugnant to the enacting part,
the proviso wll not prevail over the absolute
terms of a later Act directed to be read as
suppl enental to the earlier one.

(j) A proviso nmay sonetimes contain a substantive
provision."

In the case of Local Government Board v. South Stoneham

Union, (') Lord Macnaghten nade the foll ow ng observation

"I think the proviso is a qualification of the

precedi ng enactnent, which is expressed in terns too

general to be quite accurate."”

In | shverl al Thakor el al Al maul a V. Mot i bha
Nagj i bhai'(2) it was held that the nain object of a proviso
is merely to qualify the min enactnent. In Mdras &
Sout hern Mahar att a Rai | way Co. Ltd. V. Bezwada

Muni ci pality, (3) Lord Macmillan observed thus:
(1) [1909] A C. 57.

(2) [1966] 1 SCR 367.

(3) ATR 1944 P.C. 71.
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"The proper function of a proviso is to except and to

deal with a case which would otherwi se fall within the

general |anguage of the main enactnent, and.its effect
is confined to that case.™”

The above case was approved by this Court in
Conmi ssioner O Income Tax, Mysore, etc. v. Indo Mercantile
Bank Ltd.,(l) where Kapur, J. held that the proper function
of a proviso was nerely to qualify the generality of the
mai n enactnent by providing an exception and taking out, as
it were, fromthe nmain enactnment a portion which, but for
the proviso, would fall wthin the nmain enactnent. |In Shah
Bhojraj Kuverji Gl MIls & Gnning Factory -v. Subhash
Chandra Yograj Sinha,(2) H dayatullah,  J, as he then was,
very aptly and succinctly indicated the paranetres of a
provi so thus:

"As a general rule, a proviso is added to an
enactment to qualify or create an exception to what is
in the enactnent, and ordinarily, a proviso is not
interpreted as stating a general rule."

In West Derby v. Metropolitan Life Assurance Co.(3)
whi | e guarding against the danger of interpretation of a
provi so, Lord Watson observed thus:

"a very dangerous and certainly unusual course to
inmport legislation froma proviso wholesale -into the
body of the statute.”

A very apt description and extent of a provio was given
by Lord Oreburn in Rhodda Urban District Council v. Taff
Vale Railway Co.(q) where it was pointed out that insertion
of a proviso by the draftsman is not always strictly adhered
toits legitimate use and at tines a section worded as a
proviso may wholly or partly be in substance a fresh
enactment adding to and not nerely excepting sonething out
of or qualifying what goes before. To the sane effect is a
| ater decision of the same Court in Jennings add Another v.
Kel l y(5) where it was observed:

"W nust now cone to the proviso, for there is,

I think, no doubt that in the construction of the

section the
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(1) [1959] 2 supp. SCR 256.

(2) [1962] 2 SCR 159.

(3) [1897] AC 647.

(4) [1909] AC 253.

(5) [1940] AC 206.
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whole of it nust be read and a consistent neaning if

possible given to every part of it The words are

"provided that such licence shall be granted only for

prem ses situate in the ward or district electora

di vision in which such increase in popul ati on has taken

pl ace”. There seens to be no doubt that the words "such

increase in popul ation" refer to the increase of not
| ess than 25 per cent of the population nentioned in
the opening words of the section "

VWiile interpreting a proviso care nust be taken that it
is used to renove  special cases fromthe general enactnent
and provide for them separately.

In short,” generally speaking, a proviso is intended to
l[imt the —enacted provision so as to except sonething which
woul d have other wise been within it or in some nmeasure to
nodi fy the enacting clause. ~Sonmetines a proviso may be
enbedded in the main provision and becomes an integral part
of it so as to anmount to-a substantive provision itself.

Apart from the authorities referred to above, this
Court has in a long course of decisions explained and
adunbrated the various shades; aspects and  elenents of a
provi so. In State '‘of Rajasthan v. Leela Jain, (') the
foll owi ng observati ons were made:

"So far as a general principle of construction of

a proviso is concerned, it has been broadly stated that

the function of a provisois to limt the main part of

the section and carve out something which but for the
provi so woul d have been wi thin the operative part."

In the case of Sales Tax Oficer, Crcle 1, Jabal pur v.
Hanuman Prasad(2), Bhargava, J. (bserved thus:

"It is well-recognisedthat a proviso is ‘added to

a principle clause primarily with the object of taking

out of the scope of that principal clause what is

included in it and what the | egislature desires should
be excl uded."
I n Commi ssioner of Conmercial Taxes and O's. V.
R S. Jhaver and Os.,(3) this Court nmde the follow ng
observati ons:
(1) [1965]1 S C. R 276.
(2) [1967] | S.C R 831
(3) [1968]1 S.C. R 148.
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"CGenerally speaking, it is true that the proviso is
an exception to the nmain part of the section; but /it is

recogni sed that in exceptional cases a proviso nay be a

substantive provision itself "

In Dwar ka Prasad v. Dwarka Das Saraf,(l) Krishan'lyer,
J. speaking for the Court observed thus: B
"There is sone validity in submssion but if, on a

fair construction, the principal provisionis clear, a

provi so can not expand or limt it. Sometinmes a proviso

is engrafted by an apprehensive draftsman to renove
possi bl e doubts, to nmake matters plain, to light wup
anbi guous edges. Here, such is the case

If the rule of construction is that prima facie a
proviso should be limted in its operation to the
subj ect-matter of the enacting clause, the stand we
have taken is sound. To expand the enacting clause,
inflated by the proviso, sins against the fundanenta
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rule of construction that a proviso nust be consi dered

inrelation to the principal matter to which it stands

as a proviso. A proviso ordinarily is but a proviso,
al t hough the golden rule is to read the whol e section
inclusive of the proviso, in such manner that they

mutually throw light on each other and result in a

har moni ous constructi on.

In Hralal Rattanlal etc. v. Staie of U P. and Anr.(2)

etc. this Court made the foll owi ng observations:

"Ordinarily, a proviso to a section is intended to
take out a part of the min section for specia
treatment. It 1is not expected to enlarge the scope of
the main section. But cases have arisen in which this
Court has held that despite the fact that a provision
is called proviso, it is really a separate provision
and the so-call ed proviso has substantially altered the
mai n section.”

We need not multiply authorities after authorities
on this point because the legal position seens to be
clearly and manifestly well established. To sumup, a
proviso nay serve four different purposes:

(1) [1976]1 S.C. R 128.

(2) [1973] 1 S.C/C. 216.
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(1) qualifying or excepting certain. provisions from
the nmai n enact ment;

(2) it may entirely change the very -concept of the
i ntendment '\ of the enactment by insisting on
certain mandatory conditions to be fulfilled in
order to make the enactnent workable;

(3) it may be so enbedded in the Act itself as to
become an integral part of the enactnent and thus
acquire the tenor and colour of" the substantive
enactment itself; and (4) it may be used nerely to
act as an optional —addenda to the enactnent with
the sole object of explaining the real intendnent
of the statutory provision
These seemto be by and large the main purport and

paranmeters of a proviso

So far as the Act in question is concerned, the matter

does not rest only on the question of wilful default, but by
an anendment (Act No. 23 of 1973) an Explanation, in the
following terns, was added to the proviso to section 10 (2)
of the Act:

"Expl anati on-For the purpose of this sub-section
default to pay or tender rent shall be construed as
wilful, if the default by the tenant in the paynent or
tender of rent continues after the issue of two nonths’
notice by the landlord claimng the rent."

We have now to consider as to what is the inpact of
the Expl anation on the proviso which deals with the question
of wilful default. Before, however, we enbark on an enquiry
into this difficult and delicate question, we . nmust
appreciate the intent, purpose and legal effect of _an
Expl anation. It is now well settled that an Explanation
added to a statutory provision is not a substantive
provision in any sense of the termbut as the plain meaning
of the word itself shows it is nerely nmeant to explain or
clarify certain anbiguities which nmay have crept in the
statutory provision. Sarathi in "Interpretation of Statutes’
while dwelling on the various aspects of an Explanation
observes as foll ows:

"(a) The object of an explanation is to understand the
Act in the light of the explanation.

667
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(b) It does not ordinarily enlarge the scope of the
original A section which it explains, but only
makes the meani ng cl ear beyond dispute.”

(P. 329)

Swarup in ’Legislation and Interpretation’ very aptly

sums up the scope and effect of an Explanation thus:

"Sonetines an explanation is appended to stress
upon a particular thing which ordinarily would not
appear clearly fromthe provisions of the section. The
proper function of an explanation is to nmake plain or
el ucidate what is enacted in the substantive provision
and not to add or substract from it. Thus an
expl anati on does not either restrict or extend the

enacting part; it does not enlarge or narrow down the
scope of the original 'section that it is supposed to
explain .. The Explanation must  be interpreted

according to its own tenor; that it is meant to explain

and not vice versa."

(P.P. 297-298.)
Bindra in 'Interpretation of Statutes’ (5th Edn.)
at page 67 states thus:

"An expl anati on does not enlarge the scope of the
original section that it is supposed to explain. It is
axi omatic that ~ an explanation only explains and does
not expand or add to the scope of the origina
section.. The purpose of an explanation is, however,
not to linmt the scope o the main provision.. The
construction of \ the explanation must depend wupon its
terns, and no theory of its purpose can be entertained
unless it is to be inferred fromthe | anguage used. An
"explanation’ nust be interpreted according to its own
tenor ."

The principles laid dowmm by the aforesaid authors are
fully supported by various authoritiesof this Court. To
gquote only a few, in Burmah Shell G Storage and
Distributing Co. O India Ltd. and Anr. v. Comercial Tax
Oficer and Os. (1) a Constitution Bench deci'si on
Hi dayatul l ah, J. speaking for the Court. Cbserved thus:

"Now, the Expl anati on nust be i nterpreted
according to its own tenor, and it is neant to explain
cl.(1)(a)of the
(1) [1961] I S.C R 902.
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Article and not vice versa. It is an error to explain

the Explanation with the aid of the Article, because

this reverses their roles."

In Bihta Cooperative Devel opnent Cane Marketing Union
Ltd. and Anr. v The Bank of Bihar and Os(i)., this Court
observed thus:

"The Explanation must be read so as to harnonise
with and clear up any anbiguity in the main section, It
shoul d not be so construed as to widen the anmbit of the
section.”

In Hiralal Rattanlal’s case (supra), this Court
observed thus:

"On the basis of the |anguage of the Explanation
this Court held that it did not widen the scope of
clause (c¢) But fromwhat has been said in the case, it
is clear that if on a true reading of‘an Explanation it
appears that it has w dened the scope of the main
section, effect be given to legislative i ntent
notwi thstanding the fact that the Legislature naned
that provision as an Expl anation."

In Dattatraya Govind Mahajan and Os. v. State of
Maharashtra and Anr(2)., Bhagwati, J. Cbserved thus:
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"It is true that the orthodox function of an
explanation is to explain the neaning and effect of the
main provision to which it is an explanation and to
clear up any doubt or anmbiguity init.. Therefore, even
though the provision in question has been called an
Expl anati on, we must construe it according to its plain
| anguage and not on any a priori considerations."

Thus, from a conspectus of the authorities referred to
above, it is manifest that the object of an Explanation to a
statutory provision is-

(a) to explain the meaning and intendrment of the Act

itself,

(b) where there is any obscurity or vagueness in the
main enactnent, to clarify the sane so a- to make
it consistent with the dominant object which it
seenms to subserve

(1) [1967]1 S.C. R 848.

(2) [1977]12°S C.R 790.

669

(c) “to provide an additional  support to the doni nant
object of the Act in order to make it meaningfu
and pur poseful,

(d) an Explanation cannot in any way interfere with or
change the enactnment or any part thereof but where
sone gap/is left which is relevant for the purpose
of the Explanation, in order to suppress the
m schief and advance the object of the Act it can
hel p or ‘assist the Court in interpreting the true
purport and i ntendnent of the enactnent, and

(e) it cannot, however, take away a ~statutory right
with which any person under a statute has been
clothed or set at naught the working of .an Act by
becom ng an hindrance in the interpretation of the
sane.

Havi ng, therefore, fully discussed the main scope and
ambit of a proviso and an Expl anation, we shall now proceed
to elucidate the various provisions of the Act and other
Acts. W& have already discussed that although al nbst every
State has its own Rent Act, neither the Explanation nor the

statutory clause concerning the term’' wlful default’ is
nment ai ned therein These Acts seemto  proceed only on the
simple word "default’ and perhaps to buttress their

intention they have laid down certain guidelines to indicate
the grounds of ejectnent wherever a default takes place.
Looki ng generally at such Acts, they seemto ~have first
provided statutorily a particular date or tinme when the
tenant on being inducted under the contract of tenancy, is
to pay the rent. Such a provision may or may not be agai nst
the contract of the tenancy and if it is to that extent, it
overrides the contract. This, therefore, gives sufficient
notice to any tenant inducted in any prenises that he nust
pay the rent according to the yard-stick set out by the Act,
failing which he runs the risk of being evicted for default.
Sone Acts, however, have provided a particular nunber  of
defaults to enable the Rent Controller or Court to find out
whet her such a default would entitle the landlord to get an
order of eviction. There are sone other Acts which have nmade
rather ingenious and, if we may say so, apt provisions for
expediting the process of evictionin case of default by
providi ng that whenever a suit for eviction is filed agai nst
a tenant on the ground of default, the tenant in order to
show his bona fides nust first deposit the entire rent,
arrears and cost in the court of the Rent Controller where
the action is filed on the very first date of hearing,
failing which the court or the authority concern-
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ed would be fully justified in striking dowm the defence and
passing an order of eviction then and there. The dom nant
object of such a procedure is to put the tenants on their
guard. It is true that such provisions are rather harsh but
if a tenant goes on defaulting then there can be no ot her
remedy but to nake himpay the rent punctually unless sone
drastic step is taken. These Acts, therefore, strike a just
bal ance between the rights of a landlord and those of a
tenant. For deciding these cases, it is not necessary for us
to go either into the ethics or philosophy of such a
provi si on because we are concerned wth statutes having
di fferent kinds of provisions.

Wth this little preface we would now exanmine the
wor ki ng and rel evant provisions of the Act alongwith sinilar
provi sions contained in the other three Acts, viz., AP
Orissa, and Pondicherry Acts, ~which are alnost in par
materia the proviso to s. 10 (2) of the Act. The only
di fference between the Act and the other Acts is that where
as an Explanation is added to the proviso to s. 10 (2) of
the Act, no such Explanation has been added to the
provisions of the other three Acts; hence we have nowto
consider the conbined effect of the proviso taken in
conjunction with the Explanation

We nmay, therefore, extract the Explanation again to
find out what it really neans and to what extent does it
affect the provisions of the Proviso:

Expl anat i on- For the purpose of this sub-section,
default to pay or tender rent shall be construed as
wilful, if the default by the tenant in the payment or
tender of rent continues-after the issue of two nonths’
notice by the landlord clainmng the rent;"

If  we analyse the various ~conconitants of the
Expl anation, the position seens to be that-

(a) there should be a default to pay or tender rent,

(b) the default shoul'd continue even after the
| andl ord has issued two nonths’ notice /claimng
the arrears or rent,

(c) if, despite notice, the arrears are not paid the
tenant is said to have committed a wilful default
and consequently liable to be evicted forthwith.

The question is; do these three conditions whittle down
the effect of the proviso or nerely seeks to explain the
i ntendnent of a wilful default ? One view which nmay  be
possi ble and which form the basis of the  argument of the
connsel for the tenants is that mere non-
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payment of arrears of rent after issue of two nonths’ notice
cannot in A all circunstances automatically amunt to a

wilful default if the nonpaynent does not fulfil the various
ingredients pointed out by us while defining “the term
"W ful default’. The other view which has been canvassed
before us by the counsel for landlords is that in view of
the Explanation once it is proved that after issue of two
nonths’ notice if the tenant does not pay the arrears within
the stipulated period of two nonths he is liable to be
ej ected straightaway. Another view is that such an
interpretation would be extrenely harsh and penal in nature
because if, after receipt of the notice, the tenant is not
able to pay the arrears due to circunstances beyond his
control, of which the court is satisfied it will be putting
a serious premiumor handicap on the right of the tenant. In
the same token, it was argued that if such an interpretation
is put on the Explanation then the entire provisions of the
Proviso becone otiose thus rendering the said Proviso
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nugat ory.

Anot her aspect that nust be stressed at this stage is
that where a tenant has committed default after default
wi t hout any |awful or reasonabl e cause and the said defaults
contain all the qualities of a wlful default, viz.,
del i berate, intentional, calculated and consci ous, should he
be given a further chance of |ocus paenitentiae ? After
hearing counsel for the parties at great length, we fee
that although the question is difficult one yet it is not
beyond solution. |If we keep the objects of the proviso and
the Explanation separate, there would be no difficulty in
deci di ng these cases.

To begin wth, s. 13 (2) (i) of the Act |ays down that
where the Controller is satisfied that the tenant has not
paid or tendered the rent within 15 days after the expiry of
the time fixed in the Agreenent of tenancy or in the absence
of any such Agreement, by the l|ast date of the nonth next
following that for which the rent is payable, he (tenant)
undoubt edly commts  a default.” Two factors nentioned in s.
10 (2) (i) seemto give a clear notice to a tenant as to the
node of paynent as al so the | ast date by which he is legally
supposed to pay the rent. This, however, does not put the
matter beyond controversy because before passing an order of
eviction under the proviso, it nust al so be proved that the
default was w lful and if the Controller is of the opinion
that the default in the circumstances and facts of the case
was not wilful, in the sense that it did not contain any of
the qualities or attributes of a wilful default as indicated
by us above, he nay give the tenant a reasonable time, not
exceeding 15 days, to pay the entire rent andif this is
conplied with,
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the application for ejectnent would stand rejected. The
difficulty, however, is created by the  Explanation  which

says that once a land lord gives a two nonths’ notice to his
tenant for paying the arrears of rent but the tenant
continues in default even thereafter, then he is liable to
be evicted. There is a good deal of force in this argunent
which has its own advantages. In_ the first place, it
protects the court fromgoing into theintricate question as
to what is a wlful default and whether or not the
conditions of a wilful default have been satisfied which, if
permtted would differ fromcase to case and court to court.
But the difficulty is that if such a blanket ban is put on
the court for not examning the question of w lful default
once the conditions laid down in the Explanation are
satisfied then it would undoubtedly lead to serious
injustice t-1 the tenant. A subsidiary consequence of such
an interpretation would be that even though the tenant,
after receipt of the notice, may be wanting to pay the
arrears of rent but is unable to do so because of “unforseen
ci rcunst ances i ke, death, accident, robbery, etc., which
prevent him from paying the arrears, yet under the
Expl anati on he has to be evicted.

Anot her view which, in our opinion, is a nore
acceptable one and flows fromthe actual words used by the
proviso is that where the Explanation does not apply in the
sense that the landlord has not issued two nonths’ notice,
it will be for the Court to determine in each case whet her
the default is wilful having regard to the tests laid

down by us and if the Court finds that default is wilful
then a decree for weviction can be passed wthout any
difficulty.

Anot her difficulty in accepting the first view, viz.,
if two nonths notice is not given, the tenant nust not be
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presuned to be a wlful defaulter, is that in such a case
each | andl ord woul d have to maintain

a separate office so that after every default a two nonths’
noti ce should be given and if no notice is given no action
can be taken against a tenant. W are unable to place such
an unreasonable restriction on the landlord to give two
nonths’ notice after every default which may or may not be
possible in every case. A correct interpretation, in our
opi ni on, woul d be that where-

(1) no notice, as required by the Explanation, is
given to the tenant, the Controller or the court
can certainly exam ne the question whether the
default has been wilful and to such a case the
Expl anati on woul d have no application,
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(2) where the 1andlord chooses to issue two nonths’
notice and therent is not paid then that woul d be
a conclusive proof of the default being wlful
unless the tenant proves his incapability of
paying the rent due to unavoi dabl e circunstances.
B

The argurment of the counsel for |andlords was that even
if a notice under the Explanation is given that does not
take away the jurisdiction of the proviso to determ ne
whet her or not the default has been wilful if it contains
the qualities and attributes referred to above because what
the Explanation does is nerely to incorporate an instance of
a wlful default and is not conclusive on ‘the point and
woul d have to be construed by the court in conjunction with
the conditions nentioned in the proviso. W are, however
unable to go to this extreme extent because that wll
actually thwart the object of the Explanation. As we read
the Explanation, it does not at all take away the mandatory
duty cast on the Controller in the proviso to decide if a
default is wilful or not. Indeed, if the |andl ord chooses to
give two nmonths’ notice to his tenant and he does not pay
the rent, then, in the absence of (substantial and conpelling
reasons, the controller or the court can certainly presune
that the default is wilful and order hi's eviction
strai ghtaway. W are unable to accept the view that whet her
two months’ notice for paynment of rent is given-or not, it
will always be open to the Controller under the proviso to
determ ne the question of wilful default because that would
render the very object of Explanation otiose and nugatory.
We express our viewin the matter in the followi ng terms:

(1) Wiere no notice is given by the landlord-in terns
of the Explanation, the Controller, having regard
to the four conditions spelt out by us has the
undoubt ed di scretion to exanine the question as to
whet her or not the default conmitted by the tenant
iswilful. |If he feels that any of the conditions
mentioned by us is lacking or that the default was
due to sone unforeseen circunstances, he may give
the tenant a chance of |ocus paenitentiae by
giving a reasonable tine, which the statute puts
at 15 days, and if within that tine the tenant
pays the rent, the application for ejectnment woul d
have to be rejected.

(2) If the landlord chooses to give two nonths’ notice
to the tenant to clear up the dues and the tenant
does not
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pay the dues within the stipulated tine of the notice

then the Controller would have no discretion to decide

the question of wilful default because such a conduct




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 25 of 64

of the tenant would itself be presuned to be wilful

default unless he shows that he was prevented by

sufficient cause or circunstances beyond his control in
honouring the notice sent by the |andl ord.

We woul d, however, refer to some case law on the
guestion of wilful default as interpreted by the Madras Hi gh
Court because there appear to be three decisions of the
Madras High Court taking some what contrary views. 1In
Raj eswari v. Vasunal Lalchand(1l) it was held that non-
paynment of rent anpbunted to such supine and callous in
difference on the part of the tenant as to ambunt to a
wilful default. However, the |earned Judge does not appear
to have noticed the effect of the Explanation to s. 10 (2)
introduced in 1973. This decision undoubtedly supports the
viewthat a wilful default is not nmerely a pure and sinple
default but a default which is per se deliberate and
intentional. In N Ramaswam Reddiar v. S. N  Perianuthu
Nadar, (2) Explanationto the proviso to s. 10 (2) of the Act
was expressly considered and Ratnam J. Observed as foll ows:

"A reading of the Explanation indicates that it is

not exhaustive of all” cases of wlful default, but it
specifies only one instance where the default should be
construed as wilful. If a tenant does not pay the rents

at all for a considerable tine and the landlord files a
petition for an order of eviction on the basis that the
tenant had committed wilful default w thout issuing any

notice, then, in the absence of any other explanation
by the tenant, the default -should be construed as
wilful, in spite of the fact that the | andl ord had not
chosen to issue.a notice to the tenant «claimng the
rents. In this view, | hold that counsel  for the

petitioner cannot be of any assistance to him"

We feel ourselves in conplete agreenent with the view
taken by the learned Judge On the interpretation of the
proviso read wth the Explanation. I'n the case of Khivraj]
Chordia v. G WManiklal Bhattad.(3) Ramamurti, J. has drawn a
very apt and clearcut distiction

(1) AIR 1983 Madras 97.

(2) [1980] Law Weekly (vol. 93) 577

(3) AIR 1966 Madras 67
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between a sinple default and a wlful —default and  has
pointed out Athat in order to be a "wilful default’ it nust
be proved that the con duct of the tenant was such as woul d
lead to the inference that his omission was a conscious
violation of his obligation to pay the rent. In this
connection, the |earned Judge observed thus:

"The decisions of this court have reportedly
pointed B out that there is a clear difference in |aw
bet ween default and wilful default and that non-paynent
of rent within the tinme specified by the Act, though
woul d armount to default, cannot by itself be treated as
wilful default, and that if the rent was paid after the
expiry of the tine inthe followng nmonth wthin_ a
short time thereafter, the default cannot be said to be
wilful to warrant the puni shment of eviction

Keeping in mnd the main object of the enactnent,
nanmely, prevention of unreasonable eviction of tenants,
the principle that energes fromthe several decisions
is that for default to be regarded as wilful default,
the conduct of the tenant should be such as to lead to
the inference that his omssion was a conscious
violation of his obligation to pay r the rent or
reckless indifference. If the default was due to
accident or inadvertence or erroneous or false sense of
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security based upon the conduct of the landlord

himsel f, the default cannot be said to be wlful

defaul t."

Havi ng, therefore, enunciated the various principles
and tests to be applied by courts in deciding the question
of wilful default we now proceed to decide the wvarious
appeal s filed before us. The brief facts of each appeal have
al ready been narrated in the opening part of our judgnent
and we would like to sumup our conclusions flowing fromthe
facts found by, the High Court in each case.

In civil appeal No. 1178 of 1984, it woul d appear that
though the tenant had commtted a default but he had paid
the entire rent well before the filing of the suit by the
landlord. In fact, the suit for eviction was filed by the
landl ord not on the ground of pending arrears but to
penal i se the tenant for having defaulted in the past. Such a
suit cannot be entertained because once the entire dues are
paid to the landlord  the cause of action for filing of a
suit conpletely vanishes. Hence, the suit arising out of
civil appeal No. 1978 of 1984 nust be disnissed as bei ng not
mai nt ai nable and the order of ejectnment passed by the H gh
Court is hereby set aside. H
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In civil appeal No. 6211 of 1983, having regard to the
tests and the criterialaid dowmn by us there can be no doubt
that wilful default in the paynment of arrears to the tune of
Rs. 900 has been proved and as there i's nothing to show that
the arrears were not paid or withheld due to circunstances
beyond the control of the tenant,” the order of eviction
passed by the Hgh Court is confirmed, and the appeal is
al | oned.

In civil appeal No. 1992 of 1982, a sonmewhat peculiar
position seens to have arisen. It is true that, to begin
with, the tenant did not pay the rent for the nonths of June
1977 to January 1978 which led the landlord to issue a
notice on 16.1.78 demandi ng paynment of arrears anounting to
Rs. 392. The tenant within 15 days of receipt of the notice
(on 30.1.783 sent a detailed reply to the landlord and
enclosed a Bank Draft of Rs. 39.2 which was, however, not
encashed by the landlord and returned to the tenant after
filing of the eviction petition, for reasons best known to
him Therefore, since the tenant had already conplied wth
the notice wthin the stipulated tinme envisaged by the
Expl anation to Proviso to s. 10 (2) of the Act, by no
stretch of imagination could be called guilty of wlful
default. On the other hand, the conduct of the landlord in
filing a suit and not encashing the Bank Draft was notivated
with a viewto get a decree for eviction on fal se excuse.
Such a state of affairs could not be countenanced by the
court. In these circunstances, we are of the opinion that
the arrears having been paid through the Bank Draft, the
guestion of eviction of the tenant did not arise nor did the
guestion of default come into the picture merely because the
| andl ord wanted to harass him by filing an eviction
petition. The Hi gh Court was, therefore, clearly in error_in
passing the decree of ej ectment against the tenant. W,
therefore, allow the appeal and set aside the order of the
H gh Court evicting the tenant.

In civil appeal No. 1659 of 1982, as it was clearly a
case of wilful default on the part of the tenant we affirm
the order of the High Court evicting the tenant and di sm ss
the appeal

In civil appeal No. 3668 of 1982, sone dispute arose
between the parties as to whether the rent was to be
deposited in Bank, resulting in the filing of the present
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suit for evictionon 1.4.80 in the court of the Rent
Controller by the landlord after verifying fromthe Bank
that the tenant had not deposited the rent for the nonths of
January and February 1980. This default, in our opinion, was
undoubt edl y deli berate, conscious and wi thout any reasonabl e
or rational basis
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and the Hi gh Court was perfectly right in holding that the
tenant A was guilty of wlful default and passing a decree
for ejectments. As no notice was given by the |andlord,
Expl anation to provisoto s. 10 (2) of the Act does not
apply at all. The appeal is accordingly dism ssed.

In civil appeal No. . 2246 of 1982, the respondent-
| andl adies had let out the premses to the tenant at a
monthly rent of Rs. 105. A petition for eviction was filed
by them on 2.11.76 for non-paynent of rent by the tenant
fromJanuary 1976 to Septenber 1976, a period of 9 nonths.
But, we might state here that ‘before filing the eviction
petition, the respondents had “issued a notice on 6.7.76
asking the “tenant to pay the dues, which the tenant paid on
17 7.76, —i.e., within 10 days of the receipt of the notice,
whi ch was accepted by the | andl adi es w thout any prejudice.
The Rent Controller held that the default was not wlful as
in pursuance of the notice the payment had already been
made. The Appellate Authority reversed the finding of the
Rent Controller and held that the default was wlful. The
H gh Court in revision upheld the order of eviction On the
ground that there was no satisfactory explanation for non-
paynment of rent for the period January to June 1976. In
coming to this finding, the Hgh Court was clearly in error
because the tenant had already deposited the entire dues
including the rent from January to June, on 17.7.76. Thus,
the question of wilful default could not arise nor could it
be said that the default was either conscious or deliberate
or international. Mreover, in view of the Expl anation since
the tenant had paid the amobunt within the time of the
notice, there could be no question of wilful default. This
fact seens to have been conpletely overlooked by the Hi gh
Court. We, therefore, allow the appeal and set” aside the
order of the Hi gh Court directing eviction of the tenant.

In civil appeal No. 4012 of 1982, the tenant occupied
the premses at a nonthly rent of Rs. 325. It appears that
the tenant defaulted in paynent of tent from June 1976
onwards and after repeated demands, only a sum O Rs. 1000
was paid by himon 1.4 77. |leaving a substantial bal ance of
arrears unpaid. The plea of the tenant that he had made
paynments to the Incone Tax Department has not been proved,
nor did the tenant have any right under the contract to pay
any anmount to the Income Tax Department and if he did so on
his own, he nust he held responsible for his conduct. Even
so, the landlord contended that right from February 1977 to
July 1978, the appellant was in arrears wi thout any |awfu
cause. This was, therefore, a clear case of wlful default
where the tenant did not pay the
678
rent deliberately, consciously and intentionally. In these
circunstances, the H gh Court was fully justified in holding
that the default was wilful and affirmi ng the decree passed
by the Appellate court. The appeal is accordingly dismssed.

The result is that all the appeals are disposed of as

i ndi cated above but in the circunstances there will be no

order as to costs in any of the appeals. Cvil Appeal No.

5769 of 1983 already stands disposed of in terns of our
Order of Septenber 12,1984.

SABYASACH  MUKHARJI, J. Wth great respect to ny
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| earned brothers, | regret | am unable to agree on the
construction put on the expression 'wilful default’ in the
Expl anation to the Proviso of sub-section (2) of section 10
of the Tami| Nadu Buildings (Lease and Rent Control) Act,
1960. It nmay be borne in mnd that The Tanmi| Nadu Buil di ngs
(Lease and Rent Control) Act, 1960 hereinafter called the
"Act’ was an Act to anend and consolidate the law relating
to the regulation of letting of residential and non-
residential buildings and the control of rents of such
buil di ngs and the prevention of unreasonable eviction of
tenants therefrom in the State of Tami| Nadu. The Act was
fromtime to tine anended and was | ast anended by Act 1 of
1980. By Act 23 of 1973, an Explanation was added to the
Proviso to sub-section (2) of section 10 of the Act.

Section 10 of the Act deals wth the eviction of
tenants. In order to appreciate the scheme of the section
and the meani ng of ‘the expression "wilful’ introduced by the
Expl anation to the Proviso of sub-section (21 of section 10,
we have to examne the provisions of section 10 and the
various . 'sub-sections of t he section. As ment i oned
her ei nbefore section 10 deals with the eviction of tenants
and postul ates that a tenant shall not be evicted whether in
execution of a decree or otherw se except in accordance with
the provisions of section 10 or sections 14 to 16. For these
appeal s we are not concerned with the provisions of sections
14 to 16.

The first Proviso to sub-section(l) -of section 10
stipulates that the said sections 14 to 16 would not apply
to a tenant whose ‘land lord is the CGovernnment- The second
Proviso al so provides that if the tenant denies the title of
the landlord or clains right of permanent tenancy, the
Control ler shall decide whether the denial or claimis bona
fide and if he records a finding to that effect, the
I andl ord shall be entitled to sue for eviction of the tenant
ina Cvil Court and the Court may pass a decree for
eviction on any of the grounds
679
nentioned in the said sections, notwithstanding ‘that the
Court finds that such denial does not involve forfeiture of
the | ease or that the claimis unfounded. Sub-section (2) of
section 10 of the Act deals wth the procedure which a

landlord nmust followin order to evict —his tenant. |t
provides that a landlord should apply to the Controller for
a direction for weviction if he wants it and, if -the

Controller, after giving the tenant a reasonabl e opportunity
of showi ng cause against the application, is satisfied with
any of the various conditions which are stipulated in clause
(i), (ii), (iii), (iv), (v), (vi) and (vii) then he shal
nmake an order directing the tenant to put the landlord in
possession of the building and if the Controller ~is not
satisfied, he shall nmake an order rejecting the application
The Proviso to sub-section (2) of section 10 is as foll ows:
"Provided that in any case falling under clause

(i) if the Controller is satisfied that the tenant’s
default to pay or tender rent was not wilful, he nmay,
notw t hst andi ng any thing contained in section 11, give
the tenant a reasonable tine, not exceeding fifteen
days, to pay or tender the rent due by him to the
landlord up to the date of such paynment or tender and
on such paynent or tender, the application shall be
rejected.”

The Expl anation which was added by Act 23 of 1973 to
the said Proviso stipulates that for the purpose of this
sub-section, default to pay or tender rent shall be
construed as wlful, if the default by the tenant in the
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paynment or tender of rent continues after the issue of two
nonths’ notice by the landlord claimng the rent. It is this
Expl anation that falls for consideration in these appeals.
Clause (i) of sub-section (2) of section 10 of the Act
requires the Controller to be satisfied that the tenant has
not paid or tendered rent due by him in respect of the
building within fifteen days after the expiry of the tine
fixed in the agreenent of the tenancy with his landlord or
in the absence of any such agreenent, by the |last day of the
nmonth next followi ng that for which the rent is payable. For

the purpose of these appeals, it is not necessary to
consi der the grounds of eviction mentioned in other clauses
of sub-section (2) of 'section 10 of the Act. |If the

Controller is satisfied of. any of the grounds nentioned in
clause (i) to clause (vii) of sub-section (2) of section 10,
then the shall, so the section stipulates, nmake an order
directing the tenant to put the Ilandlord in possession of
the building and'if he is not so satisfied, he shall nake an
order rejecting the application; the Proviso provides that
in any case falling under clause (i) which we have noted
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hereinbefore, if the Controller 1is satisfied that the
tenant’s default to pay or tender rent was not wlful, he
may, notw thstandi ng anything contained in section | |, give

the tenant a reasonable tine, not exceeding fifteen days, to
pay or tender the rent due by himto the l'andlord upto the
date such paynment or tender and on such paynment or tender
the application shall be rejected. The Explanation which is
the subject matter of interpretation before us and which was
added, as noted before, by Act 23 of 1973 by section 10,
stipulates that for the purpose of the said ~sub-section
nanely sub section (2) of section 10, default to pay or
tender rent shall be construed as wilful, if the default by
the tenant in the payment or tender of rent continues after
the issue of two nonths’ notice by the |landlord claimng the
rent. The question, therefore, “is-can the default be
construed as w | ful under any other circunstances apart from
default continuing after the issue of two nonths’ ‘notice by
the landlord claimng the rent ? In other words, for the
purpose of this section, wll the wlful default ~be only
when notice has been given by the landlord and two nonths
have expired and the tenant has not paid the rent ? M
| earned brethren say that there nay be ot her circunstances
constituting wilful default. Wth respect, | differ. | will
briefly note the reasons.

As | read the provision, it appears to ne that there
must be satisfaction of the Controller whether default was
wilful and a default wll be construed as wlful, in ny
opi nion, only where the |I|andlord has given notice and two
nont hs have expired w thout paynent of such rent. Default
has been construed in various ways depending “upon the
context. 'Default’ would seem to enbrace every failure to
performpart of one’s contract or bargain. It is a purely
relative term like negligence. (See in this connection
Stroud’s Judicial. Dictionary Vol. 1, Third Edition, page
757). It means nothing nore, nothing |ess, than not doing
what is reasonable wunder the circunstances; not doing
somet hing which you ought to do, having regard to the
transaction. Simlarly, default in paynment inports sone
thing wongful, the omssion to do some act which, as
bet ween the parties, ought to have been done by one of them
It sinply neans non-paynent, failure or omission to pay.
(See Premis Judicial Dictionary, Vol. |, 1964 page 483).
Earl Jowitt defines 'default’ as om ssion of that which a
man ought to do. (See The Dictionary of English Law. page
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597).

The Privy Council in the case of Fakir Chander Dutt and
O hers
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v. Ram Kumar Chatterji(1l) observed that ’'Default’ did not
necessarily A nean breach of contractual obligation, but
si mply non-paynent of rent by a person capabl e of protecting
his tenure by doing so.

Default happens in paynent of rents wunder various
contingencies and situations. Default is a fact which can be
proved by evidence. \Whether the default is willful or not is
also a question of fact to be proved from evidence, direct
and circunstantial, drawing inferences fromcertain conduct.
If the Courts are free to decide fromvarying circunstances
whet her default was wlful  or not, then divergence of
conclusions are likely to arise, one judicial authority
conmng to the conclusion fromcertain circumstances that the
default-was w [ful, another judicial authority comng to a
contrary conclusion  fromnore or |ess sane circunstances.
That creates anonalies. In _-order to obviate such anonalies
and bring about a wuniformstandard, the explanation as I
read, explains the expression 'wilful’ and according to the
Expl anati on added, a default to pay or tender rent "shall be
construed", as wlful if the default by the tenant in the
paynment of rent continues after issue of two nonths’ notice
by the landlord claimng the rent If that is the position
in a case where the landlord has given notice to the tenant
claimng the rent and the tenant has not paid the sane for
two months, then the same nust be construed as wlful
default, whatever may.  be the cause for non-paynent-
bereavenent on the date of paynent in the famly of near or
dear ones or serious heart attack or other ailment of the
tenant or of any person sent by thetenant to pay the rent
cannot be excused and cannot be considered to be not wilfu
because the |egislature has chosen to wuse the expression
"shall be construed as wlful" if ~after a notice by the
landlord for tw nonths, failure to pay or tender rent on
the part of the tenant continues, and if it is wlful then
under sub-section (2) clause (i) read p with the proviso as
explained by the Explanation, the Controller —mnust be
satisfied and give an order for eviction. The question is
whether in other cases, that is to say, in cases where
admttedly or by other facts or aliunde the Court cones to
the conclusion that the default is wilful, for instance, in
a case where there is chronic default, regular defaults or
habi tual defaults, the two nonths’ notice is necessary or
not. It was the argument on behalf of the respondents that
in those circus- stances such notice was not necessary and
this is the view which has found acceptance by ny learned
Brethren: | amunable to agree,

(1) Indian Appeals, Vol. XXX, p. 195.
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with respect. |If in cases where there are genui ne and bona
fide reasons for failure or non paynent of rent which cannot
be excused after two nonths’ notice to pay rent, then other
causes which lead to inference of wilful default cannot also
be construed as 'wilful default’ in the context of the
Expl anation. The |egislature has provided an absolute and
clear definition of "wilful default’. Qher circunstances
cannot be considered as wilful default.

In nmy opinion, the expression "shall be construed"
woul d have the effect of providing a definition of wilful
default in the proviso to sub-section (2) of section 10.

If a definition is provided of an expression, then the
Courts are not free to construe the expression otherw se
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unless it is so warranted by the use of the expression such
as "except otherwi se provided or except iif the context
otherwi se indicates". There is no such expression in the
i nstant case. There may be in certain circunstances
intrinsic evidence indicating otherwi se. Here there is none.

The whol e scheme of section 10 is that in order to be
entitled to eviction on the ground of arrears of rent, the
i ngredients of which the Controller nust be satisfied are;
(a) default, (b) default was wilful. Wiether in a particular
case default is wlful or not, must be considered in
accordance with the definition provided in the Explanation
to Proviso to sub-section (2) of section 10 of the Act. If
it was intended that the Courts would be free to judge
whether in a particular set up of facts, the default was
wi | ful or not where no notice has been given, then in such a
case there was no necessity of adding this Explanation to
the Proviso which is a step to the making of the

findings under clause (1 of sub-section (2) of section 10
of the Act. It is well-settled that the Legislature does not
act without purpose or in futility.

It —was contended on behalf of the |andlords that the
Legi sl ature has not used the expression default to pay or
tender rent shall be construed as wilful only if the default
by the tenant in the paynment or tender. of rent continues
after the issue of two nonths’ notice by the landlord
claimng the rent- It 1is true that legislature has not
chosen to wuse language to indicate that in-no other cases,
the default could be considered to be wlful except one case
whi ch has been indicated in the Explanation.
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As | read the Explanation it is not so necessary
because Legi sl ature has defined "wilful dfault’ by the
expression that ’'default to pay or ~tender rent shall be
construed’ meaning thereby that it will mean only this and
no other. M learned brethren  have given instances of
difficulties and hardships, if the other defaults, that is
to say, default apart fromtenant not paying after the
expiry of notice by the landlord are not considered as

wilful default. It is true that there nmay be hardships and
many problens night arise. | share the apprehension of these
probl ems and hardships but | find no justification to read

that these hardships of which Legislature nust have been
aware, were also intended to be covered by the Expl anation

It appears to nme that the neaning is clear about the purpose
of introduction of the Explanation, i.e, to obviate the
difficulties and divergence of judicial opinions depending
upon varying circunstances, the |egislature has provided a
uniformdefinition to the concept of "wilful default’. It is
true that where two constructions are possible, one which
avoi ds anonmlies and creates reasonable results should be
preferred but where the | anguage is clear and where there is
a purpose that can be wunderstood and appreciated for
construing in one particular manner, that is to  say,
avoi dance of divergence of judicial opinions in construing
wilful default and thereby avoiding anonalies for different
tenants, one judge taking a particular view on the sane set
of facts, another judge taking a different view on the sane
set of facts, in ny opinion, it would not be proper in such
a situation to say that this definition of wilful default
was only illustrative and not exhaustive. | cannot construe
the expression used in the Explanation to the Proviso to
sub-section (2) of section 10 as illustrative when the
Legi sl ature has chosen to wuse the expression "shall be
construed". It has been observed that statutory provisions
must be so construed, if it is possible, that absurdity and
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m schief may be avoided. Were the plain and litera
interpretation of statutory provision proviso produces a
mani festly absurd and unjust result, the Court m ght nodify
the | anguage wused by the Ilegislature or even do some
violence to it so as to achieve the obvious intention of the
| egislature and produce rational construction and just
results. (See v. in this connection the observations in the
case of Bhag Mal Vs. Ch. Prabhu Ram and Qthers (G vil Appea
No. 1451 (NCE) of 1984). Lord Denning in the case of Seaford
Court Estates Ltd. v. Asher(l) has observed:

"I'f the makers of the Act had thensel ves come across
this

1. [1949] 2 Al E.R 155a 164(CA)
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ruck in the texture of it, how would they have straightened
i out ? He must then do as they woul d have done A judge rmnust
not alter the material of which it is woven, but he can and
shoul d /iron out the creases.™

I roni ng-out the creases is possible but not re-witing
the language q to serve a nhotion of public policy held by
the judges. Legislature nust have legislated for a purpose
by Act 23 of 1973 and used the expression "shall be
construed" in Explanation in the manner it did.

The fact that in interpreting the statutory |anguage,
j udges should avoid policy as an approach was enphasi sed by
Lord Scarman in the decision of the House of Lords in the

case of Regina v. Barnet London Borough Council Exparte
Nilish Shah.(l) User of policy in interpretation of
statutory | anguage, Lord Scar man obser ved, was an

i mperm ssi bl e approach to the interpretation of statutory
| anguage. Judges should not interpret statutesin the |ight
of their own views as to policy. They may, of course, adopt
a purposive interpretation if they can find in the statute
read as a whole or in material to which they are permtted
by law to refer as aids to interpretation an expression of
Parliament’s purpose or policy.

In the case of Carrington and Gthers v. Therm a-Stor-
Ltd,(2) the Master of the Rolls observed that "If regard is
had solely to the apparent nmischief and the need for a
renmedy, it is only too easy for a judge to persuade hinself
that Parlianment nust have intended to provide the renedy
whi ch he would hinself have decreed if he had |egislative
power. In fact Parlianment nmay not have taken the same vi ew
of what is a mnmischief, nmay have decided as a matter ~ of
policy not to legislate for a legal remedy or may sinply
have failed to realise that the situation could ever arise
This is not to say that statutes are to be construed in
blinkers or with narrow and |legalistic |iteral ness, but only
that effect should given to the intentions of Parlianent as
expressed in the statute, applying the normal canons of
construction for resolving anbiguities or any - lack or
clarity."”

1. 1983(2) Weekly Law Reports, 16 at 30.

2. 1983 (1) Weekly Law Reports 138 at 142
685

In the aforesaid view of the matter, | would

construe the expression 'wilful default’ in the Explanation
to Proviso to subsection (2) of section 10 of the Act in the
manner | have indicated. In that view of the matter, | would
decide the appeals accordingly, that is to say, | would
agree with ny learned brethren in the order passed in those
cases where eviction orders have been passed after two
nonths’ notice had been given and there was continuance of
default by the tenant thereof. Appeals which have been
di sposed of on the basis of wilful default as understood in
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the manner indicated in the aforesaid observations of m ne,
| respectfully agree. Appeals which have been di sposed of on

wilful default other than in the manner | have indicated
hereinbefore, | respectfully differ. The individual appeals
are di sposed of accordingly. There will be no order as to
costs.

M L. A Appeal s di sm ssed.
741

fair return on the ’'capital enployed” which is to be
exenpted from A tax under sub-section (1) of Section 80J,
the owner’s capital alone should be taken into account and
borrowed noni es should be excluded. Even in regard to the
provi sions of the above nentioned four statutes, an argunent
could well be advanced that borrowed nonies are as nuch part
of capital enployed in~ the undertaking as the owner’s
capital and when nonies are borrowed on paynment of interest
by way of hire charges, they - becone part of the owner’s
capital originally brought in by the owner and there is no
reason why capital partaking of the sand characteristics as
the fair " return-should not be allowed on it. This has
preci sel y been the argunent advanced on behalf of the
assesses in support of their contention that ’'capita

enpl oyed’ mnust include borrowed nonies in sub-section (1) of
Section 80J. But this argument has not prevailed with the
Legislature in the enactnment of any of the above-nenti oned
four statutes and despite this argunment the Legislature has
chosen to excl ude borrowed nonies in conmputing the 'capita

enpl oyed’ or the capital of the company for deternining what
shoul d be regarded as fair return, so that profits in excess
of such fair return may be subjected to additional tax. The
Central Board of Revenue cannot therefore be accused of any
irrationality or whinsicality in providing that fair return
on the ’'capital enployed eligible for ~exenption. under
subsection :1) of Section 80J should be calculated by
applying the statutory percentage to the owner’s capital,
that is, the paid up share capital and reserves  wthout
taking into account long termaborrowi ngs or for the matter
of that, any borrowed nonies and debts. W cannot appreciate
the contention of M. Pal khivala that when the Legi slature
was offering a tax incentive it could not have intended that
the tax incentive shoul d be nmeasureable by reference only to
the owner’s capital and that borrowed capital should b e
left out of account, because that would, in the subm ssion
of M. Pal khival a, result in favouring the affluent
assessees who are able to enploy their own capital and
di scrimnate agai nst the indigent who have to borrow funds
to finance their undertakings. Having regard to the
| egislative practice and usage referred to by us, it is
obvious that if the Legislature intended that the capita

enpl oyed’ nust include | ong term borrow ngs, the Legislature
woul d not have used the flexible expression 'capita

enpl oyed’ but would have expressed itself unambi guously by
providing that the 'capital enployed shall include  |ong
termborrowings. It is clear fromthe | anguage used by the
section that the Legislature proceeded on the basis that the
expression 'capital enployed has no fixed definite neaning
i ncl udi ng or excluding |ong termborrow ngs and deliberately
chose to leave it to the Central Board of Revenue to
prescri be
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how the ’'capital enployed” shall be conputed or in other
words, what items shall be included and what itens excluded
in conputing the 'capital enployed’ and by incorporating
Rule 19A with retrospective effect in Section 80J by the
Fi nance (No. 2) Act 1980, the Legislature clearly expressed
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its aproval of the nmanner of conputation of the 'capita

enpl oyed’ prescribed by the Central Board of Revenue by
maki ng sub-rule (3) of Rule 19A. The consequence of this
i nterpretati on woul d undoubtedly be that the assessees woul d
get relief only with reference to their own capital and not
with reference to any noni es which mght have been borrowed
by them for enploynment in the wundertaking but that is a
matter of policy which clearly falls within the province of
the Executive and the Courts are not concerned with it. It
is obvious that the Central Board of Revenue intended-and
having regard to the retrospective anmendrment of Section 80J
by Finance Act (No. 2) of 1980 that nust al so be taken to be
the intention of the legislature-that the assessees should
be given relief only wth reference to their own capita

and not wth reference to any borrowed nonies, presunably
because the object “of giving relief was to encourage
assessees to bring out ~their own nonies for starting new
i ndustrial undertakings and the intention was not that the
assessees should be given relief with reference to nonies
which did not belong to them but which were borrowed from
financial institutions and other parties and which would
have to be repaid.

M. Pal khival a‘then contended that if sub-section (1)
of Section 80J were construed as leaving it to the Centra
Board of Revenue to prescribe what itens shall be included
and what itens excluded in conmputation of the ’'capita
enployed’ it would be vulnerable to attack on the ground of
excessi ve del egation of legislative power. and woul d
consequently be void. W do not think there is any substance
inthis contention, for there is in the present case no
guestion of excessive del egation of |egislative power. The
essential legislative policy of allowing relief. to an
assessee who starts a new i ndustrial undertaking or business
of a hotel and declaring the period for which such relief
shall be granted, is laid down by the Legislature itself in
the various sub-sections of Section80J and all that is left
to the Central Board of Revenue to prescribe is the manner
of computation of the ’'capital enployed” with reference to
which the quantumof the relief is to be calculated: It is
only the details relating to the working of the exenpting
provision contained in Section 80J which are left by the
Legislature to be determined by the Central Board of
Revenue. This
743
is clearly permssible wthout offending. the  inhibition
agai nst excessive delegation of |egislative power. It nust
be renenbered that Section 80J enacts an exenption in a
taxing statute and a certain margin of latitude is always
allowed to the Executive in working out the  details of
exenption in a such taxing statute. It was laid down by this
Court as far as back as 1959 in Pt. Banaarsi Dass Bhanol v.
State of Madhy a Pradesh(l).

"Now, the authorities are clear that it is not
unconstitutional for the legislature to leave it to the
executive to determne details relating to the working
of taxation |aws, such as the selection of persons on
whomthe tax is to be laid, the rates at which it is to
be charged in respect of different classes of goods,
and the like."

So also in Sitaram Bi shanbardas and Ors. v. State of
UP. and Os.(2) this Court upheld the validity of Section
3D (1) of the U P. Sales Tax Act 1948 whi ch authorised the
levy of a tax on the turnover of first purchases nade by
deal er or through a deal r acting as a purchasing agent, in
respect of such goods or class of goods and at such rates,
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subject to a maximum as may fromtine to tine be notified
by the State Governnent and Hegde, J. speaking on behal f of
the Court observed: E
"It is true that the power to fix the rate of a
tax is a legislative power but if the |legislature |ays
down the |legislative policy and provides the necessary
gui del i nes, that power can be delegated to the
executive. Though a tax is levied primarily for the
purpose of gathering revenue, in selecting the objects
to be taxed and in deternmining the rate of tax, various
econom ¢ and social aspects, such as the availability
of the goods, administrative conveni ence, the extent of
evasion, the inpact  of tax levied on the various
sections of the society etc- have to be considered. In
a nodern society taxation is an instrument of planning.
It can be used to achieve the econonic and social goals
of the State For that reason the power to tax nust be a
flexible power. 1t nust be capable of being nodul ated
to neet the exigencies of the situation. In a Cabinet
form of CGovernment, the executive
(1) (1959) S.C.R 427.
(2) [1972] 2 S.C R 141. H
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is expected to reflect the views of the Ilegislatures. In
fact in nost matters it gives the lead to the |egislature
However, much one nmight deplore the "New Depotism of the
executive, the very conplexity of the npbdern society and the
demand it nmakes on its Governnent have set in notion forces
which ha e nade it absolutely necessary for the |egislatures
to entrust nore and nore powers-to the Executive. Text book
doctrines evolved in the 1 9th century have becone out of
date. Present position as regards del egati on of |egislative
power may not be ideal, but in the absence of any better
alternative, there is no escape from .it. The |egislatures
have neither the time, nor the required detail ed informtion
nor even the nobility to deal in detail with the innumerable
problens arising tinme and again. I'n certain natters they can
only lay down the policy and guidelines in as clear a nanner
as possible."
The wvalidity of Section 3D of the U. P. Sal es Tax Act
1948 was agai n chall enged before this Court in Hiralal Ratan
Lal v. State of UP. and Anr (1) the same ground that it
suffered from the vice of |legislative power and again, the
chal | enge was negatived by this Court wth the follow ng
observati ons:

"The only remaining contention is that the
del egation made to the executive under  s. 3D is an
excessive delegation. It is true that the |legislature
cannot delegate its legislative function, to any other
body. But subject to that qualification,” it is
perm ssible for the legislature to del egate the power
to select the persons on whomthe tax is to be |evied
or the goods or the transactions on which the tax'is to
be levied. In the Act, under s. 3 the |egislature has
sought to inpose multi-point tax on all sales and
purchases. After having done that it has given power to
the executive, a high authority and which is presuned
to command the najority support in the legislature; to
select for special treatnment dealings in certain class
of goods. In the very nature of things, it s
i npossible for the legislature to ennunerate goods.
dealings in which Sales. Tax or Purchase tax should be
i mposed. It is also inpossible for the legislature to
sel ect the goods which should be subjected to

(1) [1973] 2 S.C. R 502.
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a single point sales or purchase tax. Before naking
such sel ections several aspects such as the inmpact of
the levy on the society, econom ¢ consequences and the
admi ni strative convenience wll have to be considered.
These factors may change fromtinme to tinme. Hence in
the very nature of things, these details have got to be
left to the executive."

The principles laid down in these observations from
the decided cases clearly govern the present case and
conclusively repel the contention or M. Pal khivala that if
sub-section (1) of Section 80J were construed in the manner
suggested by the learned Attorney General on behalf of the
Revenue, it would be rendered void on the ground of
excessi ve del egation of |egislative power. the Legislature
having laid down the |legislative policy of giving relief to
an assessee who is starting a new industrial undertaking or
the business of a hotel. had necessarily to leave it to the
Central Board  of Revenue to determine what should be the
amount of  capital enployed that should be required to be
taken into that account for the purpose of determ ning the
guantum of the relief —allowable under the Section. What
should be the quantum of the relief allowable to the
assessee woul d necessarily depend upon diverse t‘actors such
as the inpact of /relief on the industry as a whole, the
response of the industry to the grant of the relief, the
adequacy or inadequacy of the relief ~granted in pronoting
the growmh of new.industrial undertakings, the state of the
economny prevailing at the tinme, whether it is_ buoyant or
depressed and adm nistrative conveni ence. These are factors
which may change from tine to time and hence in the very
nature, of thin as, the working out of  the nobde of
conputation of the 'capital enployed” for the purpose of
determ ning the quantumof the relief ~nust necessarily be
left to the Central Board of Revenue which would be best in
a position to consider what should be the quantum of the
relief necessary to be given by way of tax incentive in
order to pronpte setting up of new industrial undertakings
and hotels and for that purpose, what amount of the 'capita
enpl oyed’ should formthe basis for —conputation of such
relief.

Moreover, it may be noticed that under Section 29(, of
the Incone Tax 1961 every Rule made under the Act is
required to be laid before each House of Parlianent so that
both Houses of Parlianment have an opportunity of know ng
what the rule is and considering whether any nodification
shoul d be made in the rule or the rule shoul d not be nade or
issued and if both Houses agree in making any nodification
in the rule or both Houses agree that the H
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Rul e should not be made or issued, then the Rule would
thereafter have effect only in such nodified form or have no
effect at all. as the case may be. Parlianent has thus not
parted with its control over the rule making authority and
it exercises strict vigilance and control over the rule
nmaki ng power exercised by the Central Board of Revenue. This
is a strong circunmstance which mnilitates against the
argument based on excessive del egation of |egislative power.
Thi s view receives considerabl e support fromthe decision of
the Privy Council in Powell v.Appollo Company Limted(1)
where the Judicial Conmmttee, while negativing the chall enge
to the constitutionality of Section 133 of the Custons
Regul ation Act of 1879 which conferred power on the Governor
to inpose tax on certain articles of inport, observed as
foll ows:
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"It is argued that the tax in question has been
i nposed by the Governor and not by the Legislature who
al one had power to inpose it. But the duties |evied
under the Order-in V Council are really levied by the
authority of the Act wunder which the Oder is issued.
The Legi slature has not parted with its perfect contro
over the Governor, and has the power, of course, at any
nonent, of withdrawing or altering the power which they
have entrusted to him |In these circunstances, their
Lordships are of opinion that the judgnment O the
Supreme Court was wong in declaring Section 133 of the
Customs Regul ation Act of 1879 to be beyond the power
of the Legislature.

The same approach  was adopted by this Court in D. S.
G ewal v. State of Punjab(2) where upholding the validity of
Section 3 of the Al India Services Act 1951 which was
chal | enged on the ground of excessive delegation of
| egi sl ative power, Wanchoo, J. 'speaking on behalf of the
Court said:

“Further, by s. 3 the Central Government was
given the power to franme rules in future which nmay have
the effect of adding to, altering, varying or anending
the rules accepted under s.4 as binding. Seeing that
the rules would govern the all-India services conmon to
the Central Gover nnment  and the State GCovernment
provi sion was nade by s.3 that rules should be franed
only after consulting the State

(1)11885]10 A. C. 282.

(2)11959] Supp. 1 S.C. R~ 792.
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Governnments. At the sanme tine Parliament took care to A
see that these rules were laid on the table of
Parliament for fourteen days before they were to cone
into force and they were subject to nodification

whet her by way of repeal or amendnent on a notion made
by Parliament during the session in which they are so
laid. This nmakes it perfectly clear that Parlianent has
in no way abdicated its authority, but is keeping
strict vigilance and control over its del egate.

It wll thus be seen that there is no question of
excessive del egation of legislative power in the present
case and, even on the view as to interpretation taken by us,
sub-section (1) of Section 80J cannot be assailed as
unconstitutional on the ground of excessive del egation of
| egi slative power. We nmust therefore hold that subrule (3)
of Rule 19A in so far as it provided for exclusion of
borrowed nonies and debts and particularly long-term
borrowings in conputation of the 'capital enployed could
not be said to be outside the rule making authority
conferred on the Central Board of Revenue under sub-section
(1) of Section 80J and was a perfectly valid “piece of
subordinate | egislation.

That takes us to the second point urged by M.
Pal khivala relating to the dinension of time in regard to
the expression ’'capital enployed’. The argunent of M.
Pal khival a was that the concept of ’'capital enployed in
respect of the previous year is a concept which conpels
attention to the reality of the capital used during the
whol e year and not nerely on the first day of the
conputation period and therefore Rule 19A in so far as it
provi ded for conputation of the 'capital enployed as on the
first day of the conputation period was ultra vires the rule
maki ng authority of the Central Board of Revenue under sub-
section (1) of Section. 80J This argunment of M. Pal khival a
is also unsustainable and nmust be rejected. It may be noted
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that when sub-section (1) of Section 80J speaks of ’'capita

enployed’ in an industrial wundertaking or business of a
hotel, it does not refer to ’'capital enployed during the
previous year but it uses the expression ’'capital enployed

in respect of the previous year, There is a vital difference
between the expression "during the previous year" and the
expression "In connection with the previous year". The
argunent of M. Pal khivala woul d have had great force if the
reference in sub-section (1) of Section 80J would have been
to 'capital enployed’ during the previous year- Then it
could have been contended wth considerable plausibility
that the 'capital enmployed 11
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cannot be conputed as on the first day of the previous year

but it should be taken'to be the average anpunt of ’'capita

enpl oyed’ during the previous year. But the expression used
by the Legislature in sub-section (1) of Section 80J being
"capital enployed.. conputed in  the prescribed nmanner in
respect of the previous year", the conputation has to be in
respect of ~the previous year and it need not take into
account the average ampunt of 'capital enployed during the
previous year but it can legitimately take the first day of
the previous year as the point of time at which the 'capita

enpl oyed” nust be  conputed. The ’'capital enployed so
conputed would clearly fall wthin the expression "capita

enpl oyed.. conputed /in the prescribed manner in respect of
the previous year". M. Pal khivala relied on-the description
given in the parenthetical portion at the end of sub-section
(1) of Section 80J which describes the anount cal cul ated by
applying the statutory rate of six per cent-to the 'capita

enpl oyed’ conputed in the prescribed manner in respect of
the previous vyear as "the relevant  anpbunt of  capita

enpl oyed during the previous year", but that is nerely a
description given to the anpunt calculated as provided in
the main part of sub-section (1) of Section 80J and in the

main part, we find the words "in-respect of the previous
year" and not "during the previous year". It may be pointed
out that the words "in respect « of the previous year” were

introduced for the first time when Section 80J cane to be
enacted as a result of the Report of Shri S.  Boothalingam
where he recomrended that the prevailing "base for the
calculation of profits, nenely, average 'capital enpl oyed
in the business during each year" was conplicated and
difficult to establish and it was therefore desirable to
adopt the basis of conputation of the 'capital enployed as
"at the beginning of the vyear but ignoring the fresh
introduction of capital in the course of the year". It was
foll owi ng upon the introduction of the words "in respect of
the previous year" in subsection (1) of Section 80J that
Rule | 9A was nmde providing for conputation of the “capita
enployed’ as on the first day of the conputation period.
Moreover, if we refer to the definition of "statutory
deduction’ in sub-section (8) of Section ' and Rule | of the
Second Schedul e of the Companies (profits) Surtax Act 1964,
it would be apparent that. according to the Legislature, the
process of conputation of the capital of the conpany
i ncludes also the specification of the point of tine as on
which the capital of the conpany shall be conputed.
Therefore" even if the words "in respect of the previous
year" were absent, it would have been conpetent to the
Central Board of Revenue as the rule making authority to
provide for the conputation of the 'capital enployed as on
t he
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first day of the conputation period, as was done by the
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Legislature in the case of the Conpanies (Profits) Surtax
Act 1964. The words "in respect of the previous year" are

facilitative of the conmputation of the ’'capital enployed
being prescribed as on the first day of the conputation
period. W cannot therefore accept the contention of M.
Pal khivala that Rule I19A in so far as it provided for
conputation of the 'capital enployed as on the first day of
the conputation period was outside the rule making authority
of the Central Board of Revenue under sub-section (1) of
Section 80J.

We are therefore of the viewthat Rule 19A in so far
as it excluded borrowed nonies and debts in conputation of
the "capital enployed and provided for conputation of the
"capital enployed’ as on the first day of the computation
period was not ultra vires Section 80J and was a perfectly
valid rule wthin the rule naking authority conferred upon
the Central Board of Revenue. So al so, for the same reasons,
Rule 9A"in so far as it provided that the 'capital enployed
in a ship /shall be taken to be the witten down val ue of the
ship as reduced by the aggregate of the ampbunts owed by the
assessee as on the conputation date on account of nonies
borrowed or debts incurred in acquiring that ship nmust be
held to be valid as beingwithin the rule naking authority
of the Central Board of Revenue. Since, on the view taken by
us, Rule 19A did not suffer fromany infirmty and was valid
inits entirety, Finance Act (No.2) of 1980 in so far as it
amended Section 80J by incorporating Rule 19A in the Section
with retrospective effect from 1st April 1972, was nerely
clarificatory in nature and nust accordingly be held to be
valid. F

The wit petitions will therefore stand dism ssed but
having regard to the inportance of the questions involved in
the wit petitions, we think it would be fair and just to
direct each party to bear its own costs of the wit
petitions.

AN SEN, J. | have had the benefit of reading the
judgrment prepared by nmy learned brother Bhagwati, J. |
regret | cannot pursuade nyself to agree.

The nmaterial facts have been fully stated in the
judgrment of ny learned brother. My learned brother in his
judgrment has set out all the relevant provisions of the
Income Tax Act and the Income Tax Rul es. He has al so traced
the legislative history of S.80J of the
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I ncome Tax Act, 1961 and has noted the various anmendments
effected to that section fromtine to tinme. |t does not,

therefore, become necessary to reproduce the sane at any
length in ny judgnent. The two questions which fall. for
determ nation are
(1) Whet her rule 19A of the Incone-Tax Act /Rules
i nsofar as the said rule excludes borrowed capita
and fixes the first day of the year in the matter
of computation of capital enployed for the purpose
of relief under section 80J is valid.
(2) Whet her the anendnent introduced in S. 80J by the
Fi nance (No.2) Act of 1980 incorporating in the
section the provisions of the rule in relation
to the exclusion of borrowed capital and the
fixing of the first day of the year for the
pur pose of conputation of the capital enployed for
granting relief under S. 80J with retrospective
affect fromlst April, 1972 is valid ?
The material provisions O Rule 19A read as foll ows: -
(1) For the purposes of S. 80J, the capital enployed
in an industrial undertaking or the business of a
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hotel shall be conputed in accordance wth sub-
rules (2) to (4), and the capital enployed in a
ship shall be conputed in accordance with sub-rule
5).

(2) The aggregate of the anobunts representing the
values of the assets as on the first day of the
conputation period, of the undertaking or of the
busi ness of the hotel to which the said section
80J applies shall first be ascertained in the
foll owi ng manner:

(i) inthe case of assets entitled to depreciation
their witten down val ue;

(ii) in the case of ‘assets acquired by purchase and not
entitled to depreciation, their actual cost to the
assessee:

(iii) in the Case of assets acquired other-w se
then by purchase and not entitled to depreciation
the value of the assets when they becane assets of
t he ~ busi ness;
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(iv)-in the case of ~assets being debts due to the

person carryi ng on the business the nom nal anount
of those debts;

(v) in the case of assets being cash in hand or bank
t he anobunt thereof.

Expl anation 1: In this rule, "Conputation period" nmeans the
period for which profits and gains of the industria
undert aki ng or business of the hotel are conputed under
sections 28 to 43A

Expl anation 2: The wvalue of —any building, machinery or
plant or any part there of as is referred to.in cl. (a)
or clause (b) of the explanation at the end of sub
section (6) of section 80J shall not be taken into n
account in conputing the capital enmployed in the
i ndustrial undertaking or, as the case may be, the
busi ness of the hotel.

Expl anation 3: Were the cost of asset has been satisfied
other wise than in cash, ‘the then value of the
consi deration actually given for the asset” shall be
treated as the actual cost of the asset.

(3) Fromthe aggregate of the amount as ascertained
under sub-rule (2) shall be deducted the aggregate
of the anounts, as on the first day of the
conputati on period, of borrowed noneys and debts
due by the assessee (including anpbunt due towards
any liability in respect of tax )

Rule 19A fornms a part of the Income-Tax Rules 1962
whi ch have been framed by virtue of the authority conferred
under section 295 of the Incone-tax Act 1961. Section 295
| ays down:

"(1) The Board may subject to the control of the

Central Government, by notification in the Gazette of

India, make rules for the whole or any part of India

for carrying out the purposes of this Act;
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(2) In particular, and w thout prejudice to the
generality of the foregoing power, such rules may
provide for all or any of the following matters: -

XXX X

It may be noted that the matters nentioned in sub-
section (2) do not refer to section 80J of the Act

The rel evant provisions of S. 80J as it stood prior to
t he i npugned amendment by the Finance Act 2 of 1980 nmteria
for the purpose of the present proceedi ngs may be set out:

"(1). VWhere the gross total income of an assessee
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i ncl udes any profits and gains derived from an
i ndustrial undertaking or a ship or the business of a
hotel, to which this section applies, there shall, in
accordance with and subject to the provisions of this
section, be allowed, in computing the total incone of
the assessee, a deduction fromsuch profits and gains
(reduced by the aggregate of the deductions, if any.
admi ssible to the assessee under section - 80H and
section 80HH) of so much of the amount thereof as does
not exceed the ampunt cal culated at the rate of six per
cent per annum on the capital enployed in the
i ndustrial undertaking or ship or business of the hote

as the case may be, conmputed in the prescribed manner
in respect of the previous year relevant to the
assessment year (the anpunt <calculated as aforesaid
bei ng hereafter,” in this section, referred to as the
rel evant anount of capital enployed during the previous
year)

(2) The deduction specified in sub-section (1)
shall be allowed in conputing the total incone in
respect of the assessnent year relevant to the previous
year in which the industrial wundertaking begins to
manuf acture or produce articles or to operate its cold
storage plant ~or plants or the ship is first brought
into wuse or the busi ness  of the hotel starts
functioning (such assessnent year ~ being hereafter, in
this section, referred to as the initial assessnent
year) and each of the four assessment years inmediately
succeeding the initial assessment year

X X X

(4) This section applies to any industria
undert aki ng whi ch fulfills al | the fol | owi ng
condi tions, nanely:-

(i) it is not formed by the splitting up, or the
reconstructi on, of a busi ness al r eady in
exi st ence;

(ii) it is not formed by the transfer to a new busi ness
of machinery or plant ©previously used for any
pur pose; B

(iii) it mnufactures or produced articles, _or
operates one or nore cold storage plant or plants.
in any part of India, and has begun or begins to
manuf acture or produce articles or to operate such
plant or plants, at any tine within the period of
(thirty- three years) next following the 1st day
of April, 1948, or such further period as the
Central Government may, by notification in._ the
official Gazette, specify with reference to any
particul ar industrial undertaking; D

(iv) in a case where the industrial wundertaking
manuf actures or produces articles, the undertaking
enpl oys ten or nore workers in a manufacturing
process carried on with the aid of power, or
enpl oys twenty or nore workers in a manufacturing
process carried on without the aid of power: E

Provided that the condition in clause (i) shal
not apply in respect of any industrial undertaking
which is forned as a result of the re-establishnent,
reconstruction or revival by the assessee of the
busi ness of any such industrial undertaking as is
referred to in S. 33B, in the circunstances and within
the period specified in that section

Provided further that, where any building or any
part thereof previously wused for any purpose is
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transferred to the business of t he i ndustria
undertaking, the value of the building or part so
transferred shall not be taken in to account in

conputing the capital enmployed in the industria

undert aki ng:

Provided also that in the case of an industria
undert aki ng whi ch manufactures or produces any articles
specified in the list in the Eleventh Schedule, the
provisions of clause (iii) shall have effect as if for
the words ’'thirty-three years’, the word ’thirty-one
years’ had been substituted." 11
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| propose to take up first the question of the validity
of the Rule. | consider this wll be the proper course to
adopt |If the Rule is held to be valid, the question of the
amendnent with retrospective effect may not require any
consideration at all. If, on the other hand, the Rule is
held to be invalid, the question of the validity of the
amendnment ‘assunmes vital inportance. The invalidity of the
Rul e, on ' the basis of the argunents advanced, nmay al so have
a bearing in deciding the validity  or otherwise of the
amendnent .

The rul e nust be held to be valid, if the rule is found
to be in conformty wth-and consistent with the section If,
however, the rule/is found to be inconsistent wth and
contrary to the provisions of the section, the rule has to
be pronounced invali d.

Whet her the rule is in conformty wth and is
consistent wth the section or whether 'the rule is
inconsistent with and contrary to the provisions of the
section, nust necessarily be determned on 'a proper
interpretation of the section

Principles of construction of  any statute or any

statutory provision are well-settled: The purpose of
interpretation of any statute is to gather the true
intention of the Legislature.. It is well settled that "if

the words of a statue are clear and unanbiguous, they
t hensel ves indicate what must be taken to have ‘been the
intention of Parlianent and there is no need to |[|ook
el sewhere to discover their intention or their peaning"
(See Hal sbury’s Laws of England, 4th  Edn. Vol. 44 at P
522). When the words of a statue are <clear, plain or
unanbi guous, it becones the duty of the Court to expound
those words in their natural and ordinary sense, as the
words used thenselves best declare the intent of the
Legislature If on a fair reading of a section, the words
used appear to be plain and unanbi guous and are reasonably
susceptible to one nmeaning only, Courts must give effect to
that neani ng, unless such a nmeani ng makes a non-sense of the
section or leads to absurdity. The Court is not concerned
with the policy involved or with the results, injurious or
ot herwi se, which may follow from giving effect to the
| anguage O wused. |In Enmperor v. Banoari Lal Sarma, ()
Vi scount Sinon, L.C. (Observed at P.55:-
"Again and again, this Board has insisted that in
enacted words we are not concerned with the policy involved
(1) A I.R. 1945 P.C. 48.
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construing or wth the results, injurious or otherw se,
which A may follow fromgiving effect to the | anguage used".
In Kanti Lal Sur v. Paramidhi Sadhukhan, (1) this
Court at P. 910 hel d: -
i the words used are capabl e of one
construction only, then it would not be open to the
Courts to adopt any other hypothetical construction on
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the ground that such hypothetical construction is nore
consistent with the alleged object and policy of the
Act".

If, however, the words of a statute are not clear
and are anbiguous; different considerations nmay apply
ininterpreting the provisions for gathering the true
intention of the lawgiver. It is stated in Hal sbury’s
Laws of England, 4th Edn. Vol. 44, in para 858 at P.
523, as follows:

"I'f the words of a statute are anbiguous, the
intention of Parlianment must be sought first in the
statute itself, then in ot her | egi sl ation and
cont enper aneous ci rcunst ances and finally in the
general rules laid down |ong ago, and often approved
nanely, by ascertaining (1)what was the comon |aw
bef ore the maki ng of the Act; (2) what was the m schi ef
and defect for which the common |aw did not provide;
(3) what renedy Parlianment  resolved and appointed to
cure the disease of the commonweal th, and (4) the true
reason of the renedy"

As —on a fair reading of S 80J, | amsatisfied that
the section is sufficiently clear and the |anguage used
therein suffers from no anmbiguity, it does not becone
necessary for ne in the instant case to consider at |ength
the principles of interpretation which are required to be
observed in construing an ambi guous statute.

The material provisions of S. 80J of the |nconme-tax
Act, prior to the inpugned amendnent by the  Finance Act,
1980, have been earlier set out. The rel evant provisions of
the said section provide that where the gross total income
of an assessee includes profits and gains derived froman
i ndustrial undertaking or ship or the business of a hotel to
which the section applies, there shall, in accordance with
and subject to the provisions of the section, be allowed in

(1) AI.R 1957 S.C. 907. H
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conputing total incone of the assessee, a deduction from
such profits and gains (reduced by the deduction, if any,
adnmi ssible to the assessee under S. 80HH or S. 80HHA) of so
much of the anount thereof as does not exceed an anount
calculated @ 6 % per annumon the capital enployed in the
i ndustrial undertaking or ship or business of the hotel as
the case may be, conputed in the nmanner prescribed in
respect of the previous year relevant to the assessnent year
(the amount cal cul ated aforesai d being hereinafter, in this
connection referred to as the relevant anount of ~ capita
enpl oyed during the previous year)
For qualifying for relief wunder this section, an assessee
nust derive profits and gains froman industrial undertaking
or ship or the business of a hotel to which the section nust
be applicable. It is not in dispute that the assessees who
have approached the Court have derived profits and  gains
fromindustrial wundertaking set up by themand they qualify
for relief under this section

A plain reading of the section with reference to the
| anguage used therein clearly postulates that relief as
contenplated in the section is to be allowed on the capita
enployed in the undertaking in the previous year, producing
the profits and gains of the wunder taking in the previous
year. An undertaking m ght have had capital which m ght not
have been enployed in the undertaking in previous year for
earning profits and gains which were earned in the previous
year. Such capital, though fornming part of the capital of
the undertaking, wll not be entitled to the benefit of the
relief under this section. Relief is contenplated only on
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the capital which was enployed in the undertaking in the
previous year and which produced the previous year the
profits and gains of the undertaking which were included in
the total income of the assessee in the previous

year. Relief under this section for the wundertaking is
clearly intended on the capital enployed in the undertaking
whi ch produced the profits and gains of the undertaking in
the previous year. This intention is nmade nmanifestly clear
as relief has to be granted on the basis of the profits and
gai ns earned by the wundertaking in the previous year by
virtue of enployment of <capital in the undertaking in the
previous year. The capital enployed in the undertaking
which qualifies for relief under this Section clearly refers
to and nust necessarily be the capital enployed in the
undertaking in the previous year for the purpose of earning
the profits. |If the capital enployed in the undertaking is
own capital, such-capital qualifies for relief. If capital
enpl oyed i s borrowed capita], such capital will equally
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qualify . for relief. If capital enployed consists of
assessee’s own capital and also his borrowed capital, the
capital so enployed, assessee’s own and borrowed, will both

qualify for the relief.” The capital enployed in the
undertaking in the previous year which qualifies for relief
under this section has to be conputed in the nanner
prescribed. There is nothing in the section to suggest or
indicate that in prescribing the manner of conputation of
the capital enployed in the undertaking for the purpose of
relief, any part of ‘the capital” which was enployed in the
undertaking for producing the profits and  gains can be
excluded. If the Legislature had any such intention for
excluding any part of the capital enpl oyed in the
undert aki ng producing profits and gains of the undertaking,
the Legislature would have and could  have easily nade
suitabl e provisions. The Legislature nust be presunmed to
have known that the capital enployed in an undertaki ng may
consist of and, in fact, does consist of assessee’s own
capital and also capital borrowed by the assessee. /It is
comon know edge that nobst of the undertakings carry on
their activities wth borrowed capital in addition to own
capital enpl oyed in the wundertakings. Inspite of the
know edge of the Legislature that undertakings are carried
on with borrowed capital, the Legislature in its w sdom has
in this section nentioned capital enpl oyed in t he
undertaki ng for earning profits and gai ns of the undertaking
wi t hout nmaking any distinction between own capital and
borrowed capital and has provided for relief inrespect of
the capital enployed in the undertaking on the basis of
profits and gains of the undertaking earned by virtue of
enpl oyment of such capital. It is not disputed and cannot be
di sputed that profits and gains of the undertaking to be
ultimately included in the total inconme of the assessee are
produced by the capital, whether assessee’s own or borrowed,
enployed in the undertaking in the relevant year and while
conputing profits and gains of the undertaking the borrowed
capital is as inportant as the assessee’s own capital and
both play the same role in earning the profits and gai ns of
the wundert aking. It is the capital enployed in the
undertaki ng which qualifies for relief under this section

irrespective of the nature and source of the capita

enployed in the undert aking. It is, however, to be
enphasi sed hat the capital to qualify for relief under this
section, whether borrowed or own, nust be enployed in the
undertaking in the previous year for earning profits and
gains and any capital of the wundertaking, borrowed or




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 45 of 64

assessee’s own which renmains idle and is not enployed in the
undertaking for earning profits and gains dose not qualify
for any relief under this section- * H
758

Sub-section 4 of S. 80J |lays down the conditions which
have to be fulfilled by an wundertaking to qualify for the
relief granted under this section. Even in this sub-section
there is no indication that any wundertaking set up wth
borrowed capital or with capital part of which nmay be

borrowed will not be entitled to the benefits n of this
section. An industrial undertaking which satisfies all the
conditions laid down in_ sub-section 4 wll undoubtedly be

entitled to the benefits of S. 80J. An undertaking wth
borrowed capital can also very well satisfy the conditions
of sub-section (4) and qualify for the relief, as there is
nothing in this sub-section which prevents an undertaking
set up with wholly or partly borrowed capital from
fulfilling the conditions laid dowmn in the sub-section 4. An
undert aki ng satisfying all the conditions in sub-section (4)
and there by qualifying for relief if, however, set up with
borrowed capital, wll be denied the relief to which the
undertaking in terms of the clear provisions of the section
is justly entitled, nmerely on the ground that the rule
prescribed for conputing the relief excludes the borrowed
capital in the conmputation of the capital enployed for the
purpose of granting the relief under this section. In other
words, an industrial undertaking qualifying for the reli ef
under S. 80J by virtue of the clear and unanbiguous

provisions made in the sectionwll be denied the relief
because of the rule,  as on conputation on the basis of the
rul e excluding borrowed capital, no - relief will be

avai |l abl e. As the sub-section in clear and unequi vocal ternms
provides that S. 80J will apply to such an undertaking, the
benefit intended to be given to the undertaking under this
section cannot be denied to such an undertaking by any rule
which will clearly have the effect of negativing the clear
and unanbi guous statutory provisions.

The argunent of M. Palkhivala that the expression
"capital enployed’ is a term of art and is wusually
understood in business parlance and commercial circles and
also in commercial accountancy in the sense that it includes

not only owner's capital but also borrowed capital,
particularly if the borrowing is on a long termbasis, to ny
m nd, has considerable force. It may be true that in
different context and particularly in the context of return
of capital, capital enployed nmay not include borrowed
capital. Unless the content otherwi se requires and except in
the case of return of capital, the expression ’capita
enployed’ in its ordinary sense is understood to include
borrowed capital. It refers to the capital, whatever nmay be

the source, which is enployed in any undertaki ng or venture
for carrying on the business for the purpose of earning the
profits and gains.
759

In the instant case, the words capital enployed have
to be A understood and interpreted in the context the said
words have been used in S. 80J. It is quite clear fromthe
text of the section that the words capital enployed have
been used in the context of the capital which has been
enpl oyed in the under-taking for producing profits and gains
of the undertaking in the relevant year. If borrowed capita
is also enmployed in the wundertaking, capital enployed
necessarily and clearly includes such borrowed capital which
has teen enpl oyed in the wundertaking and which has
contributed to the profits and gains of the undertaking. To
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ny mnd, therefore, on a proper interpretation, section 80J
is clear |anguage postulates that capital enployed in the
undert aki ng includes own capital and also borrowed capita
enployed in the undertaking in the relevant year and the
section plainly and unequivocally makes this intention of
the Parliament manifestly clear.

As the Section is clear and unanbiguous it is indeed
not proper and necessary to refer to any other consideration
for its construction. It may, however, be pointed out that
this interpretation not only makes perfect sense but also
clearly pronmotes the object for which this section was
incorporated. To ny mnd, the object of S. 80J which indeed
repl aces the earlier section 84 which canme in place of S.
15C of the earlier Income-Tax Act, 1is to give inpetus and
encour agenent to the setting up of new industria
undertaking by offering tax incentives or tax reliefs. The
object clearly is~ to encourage persons to set up new
i ndustrial undertakings for rapid industrialisation of the
country by offering incentives in respect of undertakings
covered by this section by way of grant of tax relief on the
capital enployed in such undert aki ngs.

In the case of ~Textile Mchinery Corporation v.
Conmi ssi oner of | ncone-tax, Wst Bengal, (1) this Court while
considering the object of a simlar provisionin S 1 5C
observed at page 202:

The principal object of ~section 15C is to
encourage setting up of new industrial undertaking by
offering tax ‘incentives within a period of 13 years
fromApril 1, 1948. Section 1 5C provides for a
fractional exenmption fromtax of profits of a newy
establ i shed undertaking for five assessnent years as
specified there in. This sectionwas .inserted in the
Act in 1949 by section 13 of the Taxation Laws
(,Extension to

(1) (21977) 107 1. T R 195
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Merged States and Amendnment) Act 1949 (Act 67 of
'919), extending the benefit to the actual nmanufacture
or production of articles comencing froma prior date,
namely, April 1, 1948. After the country had gained
i ndependence in 1947 it was nost essential” to give

fillipto trade and industry from all quarters. That
seens to be the background for insertion of section
15C.

It is also significant that the linit of the
nunber of years for the purpose of claimng exenption
has been progressively raised fromthe initial 3 years
in 1949 to 6 years in 1953. 7 years in 1951, 13 years
in 1956 and 18 years in 1968. The incentive introduced
in 1949 has been thus stopped up ever since and the
only object is that which we have al ready nentioned."

In the case of Raj apopal ayan MIlls Ltd. V.
Conmi ssi oner of Income Tax Madras, (1) this Court had al so
hel d at page 783:

"The law of income-tax in a nodern society is
intended to achieve various social and econonic
objectives. It is often used as an instrunent for
accel erating econonmic growth and devel oprment. S. 15Cis
a provision introduced in the . Indian I.T. Act, 192,
with a viewto carrying out this objective and it is
calculated to encourage setting wup of new industrial
undertakings in the country."

The rapid industrialisation of the country for
economic growh in the larger interests of the country is
the main object of this section which seeks to afford an
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incentive or tax relief to new industrial undertakings which
satisfy the requirenents of the section

To ny mind, the argunent of the |earned Attorney
General that the provision contained in the Section
requiring 'the capital enployed to be conputed in the nanner
prescri bed authorises the rule making authority to include
or to exclude borrowed capital at its discretion by naking
appropriate provision in the rules as to exclusion of a part
of the capital enployed for conmputation of capital enployed
for the purpose of granting relief wunder the section is
clearly untenable. The section only enjoins that capita
enployed is to be conputed in the manner to be prescribed
and the

(1) (1976) 115 ITR 777.
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manner  of conput ati on of the capital enpl oyed only
authorises A, therule nmaking authority to deal wth the
detail s~ regarding conputation  of <capital enployed for
carrying out the provisions of the section and the provision
regardi ng the nanner of conputation does not enpower or
aut horise the ~rule naking authority to lay down which part
of the capital enployed or how nuch of it will have to be
i ncluded or excluded and “to what extent, if any: The
guesti on whether there should be any such exclusion or
inclusion in the nmatter of consideration of the grant of
relief, is essentially a matter of policy for the
Legislature to decide and is not a matter for the rule
maki ng authority to prescribe. The power of the rule nmaking
authority in terms of the provision contained in section 295
of the Income-tax Act which confers such power is limted to
the framng of rules for carrying out the purposes of the
Act. The rule making authority is not conpetent to prescribe

any rule which will be in the nature of a substantive
provision of the Act itself and nore particularly, ' which
will be inconflict wth the substantive provision of the
section itself and which will in any way defeat or frustrate

the purpose for which any provision in the Act has been
enacted. In the instant case | amclearly of the opinion on
a construction of S. 80J that the said section unequivocally
and in clear ternms provides that capital —enployed for
earning the profits of the undertaking is the capital which
is entitled to the benefit of the relief. The exclusion of
borrowed capital by the rule nmaking authority in the rules
prescribed for conputation of the relief wunder Si 80J is
i nconsistent with and derogatory to the provisions of the
statute. The said rule not only fails to carry out the
purpose of the said section but in fact tends to defeat the
same and the rule runs clearly contrary to the provisions of
the statute. The rule excluding borrowed capital ~ nust,
therefore, be held to be bad and invalid.

The argunent of M. Palkhivala that any such rule
framed by the rule nwaking authority including or excluding
any part of the capital enployed in the undertaking in the
absence of any guideline wll also be clearly beyond the
power of the rule naking authority, to ny mnd. is sound. In
the section itself or in any other provision of the Act it
does not appear that there is any provision |aying down any
gui deline which nmay entitle the rule making authority to
exclude any part of the capital enployed, whether it is
borrowed capital or own capital. No such provision or
guideline is there in the Act. To ny mnd, there could not
possi bly be any such provision or guideline in the Act, as
the section itself clearly provides that the entire anount
of capital enployed for earning the profits will qualify for
762
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the relief. If it be held that the rule making authority
enjoys and such power of excluding any part of the capita
enpl oyed in the undertaking because of the provision in the
section regarding "conputation of capital enployed in the
manner prescribed" it rmust necessarily be held that the rule
maki ng authority enjoys the power of framing a rule
contrary to the provision of the section. It nust further be
held that the rule nmaking authority at its discretion enjoys
the power to exclude the whole or part of owner’s capita
and also the whole or part of the borrowed capital. this

interpretation will nean that interpretation the power wll
be available wth the rule making authority which at its
discretion and in the absence of any guideline wll be

entitled to exclude any or every part of the capita
enpl oyed even to an extent of rendering the section itself

nugatory. This interpretation wll have the effect of
justifying a del'egation of ~power to the rule nmaking
authority to an extent which cannot be permitted. | have no

hesitation in~ comng to the conclusion that the rul e nmaking
aut hority does not enjoy any such power or jurisdiction. No
such power or jurisdiction in the absence of specific
provision and clear guideline in the Act could be del egated
to the rul e maki ng authority.

In the case ‘of Sales Tax Oficer. v. KS. Abrahan{l)
this Court had the occasion to construe the neaning of the
phrase "in the prescribed manner" occurring in S. 84 of the
Central Sal es-Tax | Act, 1956. 1In dealing wth the vires of
rule 6 of the Central Sales Tax (Kerela) Rules, 1967 in so
far as the said rule purported to prescribe a tine linmt
within which® the declaration was to be filed by the
regi stered deal er, this Court held, -

“I'n our opinion, the phrase 'in the prescribed manner’
occurring in S. 8 (4) of the Act only confers power on
the rule making authority to prescribe a rule stating
what particulars are to be nentioned in the prescribed
formthe nature and value of the goods sold, the
parties to whomthey are sold, and to which authority
the form is to be furnished. But the phrase 'in the
prescribed manner’ in S. 8 (4) does not take'in the
time element. |In other words, the section does not
authorise the rule-nmaking authority to prescribe a
time-limt within which the declarationis to be filed
by the registered dealer. The viewthat we have taken
is supported by the |language of S. 13 (4) (g) of the
Act
(1) [1967] 3 S.C. R 518.
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which states that the State Government may nmake rules for
"the tinme within which, the manner in which and the
authorities to whomany change in the ownership of any
business or in the nane, place or nature of any business
carried on by any dealer shall be furnished.” This mnmakes it
clear that the Legislature was conscious of the fact that
the expression "in the manner’ woul d denote only the node in
which an act was to be done, and if any tine limt was to be
prescribed for the doing of the act, specific words such as
"the time within which® were also necessary to be put in the
st at ue.

The Privy Council in the case of Utah Construction &
Engi neering Pvt. Ltd. and Anr. v. Pataky, (l) observed at
pages 653-654:

"Their lordships now pass to S. 22 (2) (g) (iv) and

(v). Sub-paragraph (iv) enpowers the Governor to nake
regul ations "relating to the manner of carrying out..
excavation work’. The relevant portion of reg. 9X
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provides 'Every drive and tunnel shall be securely
protected and nmade safe for persons enpl oyed therein’
The expression ’'manner of carrying out’ the work
pl ai nly envi sages a system of working, and does not in
their lordships view justify a regulation inposing an
absolute duty of protecting the drive and tunnel or an
absolute duty of ensuring the safety of persons
enployed in the drive or tunnal. The relevant portion
of reg. 98 does not prescribe the manner of doing the
wor k. Sub paragraph (iv) therefore cannot in their
| ordshi ps opinion enpower the making of the relevant
portion of reg. 98. ' F
The proposition that the rule making authority does
not have any power to encroach wupon any substantive
provision in the statute appears to be beyond dispute. By
virtue of S 295 (1) of the Income-tax Act, the rul e making
authority is enpowered to nake rules for carrying out the
purposes of the Act ~and sub-section 2 which specifically

refers that such rules may provide for all or any of the
matters nmentioned in the said subsection does not nake any
reference to S. 80J. In prescribing the nanner of

conput ati on of capital enployed, the rule naking authority,
in the absence of specific provision in the section itself
or in the absence of any statutory provision, cannot exclude
any
(1) [196513 All. E. R/ 650,
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part of capital ‘enployed in the wundertaking at its
di scretion under the guise of the process of prescribing the
manner of comnputati on.

The argurment of the learned Attornney General that
as an undertaki ng which enpl oys borrowed capital gets relief
because in calculating the profits and gains theinterest
paid on the borrowed capital is taken into account, the rule
maki ng authority in prescribing the manner of conputation of
capital enployed is entitled to exclude borrowed capital to
avoid grant of double relief to the undertaking, is wthout

any nmerit. Interest paid on borrowed capital by any
undertaki ng, whether it is an undertaking wthin-the meaning
of S.80J J or not, is taken into -account as business

expenditure in calculating the profits and gains of any
undertaking. It is the prescribed node of calculating the
profits and gains of every undertaking and is no specia
benefit for any undertaking: and, undoubtedly it affords no
incentive of special relief to a new undertaking which has
necessarily to satisfy the required conditions laid down in
S 80J for being entitled to the relief intended to be
granted to an undertaking which cones within the purview of
S.80J. In any event, such inclusion or exclusion on any

consideration will be a matter of policy to be detern ned by
the Legislature and not a mtter for the rule making
authority to lay down in prescribing the node of

conput at i on.

The decision of the Calcutta Hi gh Court in the case of
Century Enka Ltd. v. 1.T.0.,(1) the decision of the Mdras
Hi gh Court in the case of Madras Industrial Linings Ltd. v.
I.T.0.(2), the decision of the Allahabad H gh Court in Kota

Box Manufacturing Co. v. 1.T.0.(3) the decision of the
Punjab and Haryana Hi gh Court in the case - of Ganesh Stee
Industries v. 1.T.0.(4), the decision of the Andhra Pradesh

Hi gh Court in the case of Warner Hindustan Ltd. v. |.T.0.(5)
holding the rule to the extent it excludes borrowed capita
in the conputation of capital enployed for the purpose of
granting relief under section 80J to be invalid, are correct
and | have no hesitation in upholding these decisions 'The
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contrary view expressed . by the Madhya Pradesh Hi gh Court
in the case of Comm ssioner of Inconme Tax, MP. Il v. Anand

Bahri Steel and Wre Products(n) nust necessarily be held to
be erroneous.
(1) [2977] 107 I TR 123.
(2) [21977] 110 I TR 256.
(3) [1980] 123 I TR 638.
(4) [1980] 126 | TR 258.
(5) [1982] 134 I TR .158.
(6) [1982] 133 I TR 365.
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It may be noticed that the Madhya Pradesh Hi gh Court
proceeded to hold the rule to be valid mainly on the ground
that this rule has been in existence for a long tine under
S.15C of the earlier _Act which subsequently came to be
repl aced by S.80J and the Parliament must have been aware at
the time of enacting S:80J of the existence of the rule
framed by the rule maki ng authority which held the field for
a long' period without any challenge. The decision proceeds
on the basis that the Parlianent nust have, therefore,
accepted the interpretation put by the rule making authority
at the tinme the Parlianment enacted S 80J. This decision does
not take into consideration the fact that the interpretation
put by the rule nmmking authority has not been the sane al
t hroughout and has undergone changes fromtine to tine and
the rule making authority has in certain years also
permtted certain  classes of borrowed capital to be taken
into account in conmputation of capital enployed for the
purpose of relief. The decision of the Madhya Pradesh Hi gh
Court does not also take into -consideration the question
whet her the rule seeking to-include or exclude  borrowed
capital at the discretion of the rule naking authority in
the absence of any statutory provision or guideline, becones
bad on account of unjustified -excessive delegation of
authority. The decision of the Madhya Pradesh H gh Court has
not proceeded to construe S.80J correctly to gather the true
intention of the Parliament before deciding the question as
to whether the rul e excluding borrowed capital is consistent
with the intention of Parliament clearly expressed in’S. 80J.
In ny opinion, the nere existence of an invalid rule
wi t hout any chall enge for any length of time does not affect
the question of validity of the rule and cannot render a
rule otherwise invalid to be valid only on the ground that
the rule had remai ned in existence wthout any challenge for
a nunber of years. In the case of Proprietary Articles Trade
Association v. Attorney General for Canada(l), the Judicia
Conmittee while <considering the vires of a statute nanely,
Conbi nes Investigation Act RS. Can. 1927, c. 26 passed by
the Parlianment of Canada observed at p. 317:-

"Both the Act and the section have a |legislative
history, which is relevant to the discussion. Their
Lordshi ps entertain no doubt that time alone will not
validate an Act which when challenged is found to be
ultra vires; nor will a history of a gradual series of
advances till this boundary is finally crossed avail to
protect the ultimte encroachnent."”

In the case of Canpbell College Belfast (Governors) v.
Comm s-
(1) [1931] A.C. 310.
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sioner of Valuation for Northern Ireland(l), the House of
Lords while <considering the validity of paynent of rates by
fee paying public school in Northern Ireland which has
continued for over 132 year.. despite the terms of s. 2 of
the Valuation (Ireland) Act Amendnent Act, 1954, held at p.
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941 to 942
" ny Lords, for nmy part | amquite unable to apply

that principle to a statute although it was passed
over 100 years ago, but its language is plain and
unambi guous and it was not msconstrued until the
decision in the Al exandra Col |l ege case 60 years | ater.
True it is that fee paying schools did al ways pay
rates in accordance with section 2, but until 1914 that
was not because it was assuned that section 2 was con
trolled by the proviso, and that charitable purposes
bore a limted neaning. It may have been that it was
thought that iif some of the pupils were free paying,
section 16 of the ‘Act of 1852 was not satisfied. That
argunent is now untenable n and, as Black L.J. point
out at an early part of his judgnent, Canpbell Coll ege
is clearly for this purpose a charitable institute. My
Lords, in these circunstances | can attach no weight
what ever to this Ilong unquesti oned paynment when
construing section 2. To my mnd, this doctrine can

have no application to the circunstances of this case.

It is also well-settled that  even if the rules have

been laid before the Parliament and there is a resolution of
the Parliament approving the rules, the validity of the
rules has to be declared by the Court  and the Court can
declare any rule placed before the Parlianent and approved
by the Parlianent to be ultra vires the Act and invalid. In
the case of Kerala State Electricity Board. v. Indian
Alum nium(2)., this Court held at p.576: -

"In India nmany statutes both of Parliament and of
State Legislatures  provide for subordinate legislation
made under the provisions of those statutes to be
placed on the table of either the Parlianment. or the
State Legislature and to be subj ect to such
nodi fication, anendment or annul ment, as the case nay
be, as may be made by the Parlianment or the State
Legi sl ature. Even so, we do not think that where an
executive authority is given power to frame subordi nate
legislation within stated limts, rules nade by such
aut hority

(1) [1964] | WL.R 912
(2) [1976] | S.C R 552.
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if outside the scope of the rul e nmaki ng power should
be deened to be valid nerely because such rul es have been
pl aced before the legislature and are subject to  such
nodi fication, anendment or annul ment, as the case may be as
the legislature may think fit. The process of such
amendnent, nodification or annulnment is not the sanme as the
process of legislation and in particular it |acks the assent
either of the President or the Governor of the State, as the
case may be. W are, therefore, of opinion that the correct
viewis that notwithstanding the subordinate |egislation
being laid on the table of the House of Parlianent or the
State Legislature and being subject to such nodification
annul ment or anendnent as they nmay nmake, the subordinate
| egi sl ation cannot be said to be valid unless it is within
the scope of the rule maki ng power provided in the statute."

The other inpugned provision of the rule, prescribing

that capital enployed should be conputed on the basis of the
capital enpl oyed on the first day of the year, must on a
proper construction of the section be also held to be
invalid. The section clearly provides that the deduction to
be allowed is to be computed in the prescribed manner in
respect of the previous year relevant to the assessnent
year. The deduction to be allowed is on the profits and
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gains of the undertaking earned in the relevant year in
respect of the previous year relevant to the assessnent
year. Profits and gains which are to be taken into account
are the profits and gains earned in the relevant year and
the year nmust necessarily nmean and include the whole of the
year and not sone days or nonths of the year. The capita
enpl oyed for earning the posts and gains - dring the whole
year nust necessarily be the capital which is entitled to
the benefit of the section. Capital enployed on the 1st day
of the year does not produce the profits of the entire
rel evant year, wunless the very same ampbunt of capita
remai ns enpl oyed throughout the year. It does not usually
happen and in any event it may not happen. Therefore, by
prescribing the 1st day of the year to be the date of
conputation of the capital enployed, the capital enployed
during the whole year is sought to be denied by the rule the
benefit to which it isentitled under the section. This
provi sion, t heref or e, i s clearly contrary to and
i nconsistent with the specific provision of the statute, as
by fixing the 1st day of the year to be the date of
conputation of - the capitalr enployed for the year, the rule
maki ng authority is seeking to deny the benefit conferred by
the statute.

Andhra Pradesh Hgh Court in the case of Wrner
H ndustan H
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Ltd. and Anr. v. | Incone-tax Oficer~ and Ors. (supra) in
dealing with this question has referred to the decision of
the Calcutta H gh Court in Century Enka Ltd. v. Income-tax
Oficer (supra) on this very point and in agreement with the
decisions of the Calcutta High Court, the Andhra Pradesh
H gh Court held at p. 195:-

"As observed by a |I|earned Judge of the Calcutta Hi gh
Court in Century Enka Ltd. v. Incone tax O ficer(l),the
mai n consi deration wupon which this question has to be
resolved is (p. 132), ’'whether having regard to the
purpose for which provisions of S. 80J of the Act was
introduced, it was the legislative intent to restrict
the capital enployed in any manner so as to linmt it to
the first day of the conputation period- So far as S.
80 J is concerned, it does not give  any such
i ndi cation. That apart, such conmputation of capita

enployed in an industrial undertaking would defeat the
very purpose of the wundertaking and would lead to
i ncongruous and anonalous results. Wiile an assessee
who has enpl oyed the capital in an industria

undertaking on the very first day but has withdrawn it
for the major part of the year would be entitled to the
full benefit, an assesses who has not enployed the
capital on the first day but has enployed it during the
maj or part of the previous year would be deprived of
the benefit. |If the intendment of the Act is to give
tax holiday for the new industrial undertaking with a
viewto help them find their roots and encourage
entrepreneur to establish new industrial undertakings
and pave the way for rapid industrial growh in the
country then the purpose would be not served. In fact,
it would be defeated if the capital enployed is
conputed with reference to the first day of the
conputati on period and not in respect of the previous
year relevant to the assessnment year".

The Calcutta H gh Court and Andhra Pradesh Hi gh Court
have both held this part of the rule fixing the first day of
the year for conputing the capital enployed for the purpose
of granting relief under S. 80J to be invalid. I find no




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 53 of 64

difficulty in upholding the decision of the Calcutta Hi gh
Court and of the Andhra Pradesh High Court on this question

I  know proceed to consider the other question about
the validity of the anmendnent of section 80J introduced by
the Fi nance
(1) [21977] 107 I.T.R 123.
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Act 2 of 1980. By the anendnent the provisions contained in
the - A rule excluding borrowed capital and fixing the first
day of the year for conputation of capital enployed for the
purpose of relief under S. 80J have been incorporated in the
section itself with retrospective effect from1.4.72.

On behal f of some of the assessees the amendnment both
with; regard to its prospective and retrospective operation
has been challenged. Dr. D. Pal, supported by other |earned
counsel , addressed us mainly . on the aspect of prospective

operati on, whil e suppl enenti ng and supporting t he
subm ssions of M. Palkhivala on the aspect of retrospective
operation., M. Pal khivala who < has been the principal

spokesman for the assessees,” confined his challenge to the
validity of the anmendnment nmainly to the retrospective part,
al though he nade it <clear that he was not conceding the
validity of the prospective operation.

| propose to consider the subm ssion of Dr. Pal in the
first instance. If the subm ssion of Dr. Pal that the entire
anmendnment is invalidis accepted, the subm ssion of M.
Pal khi val a that the amendnent in so far as it is nade
retrospective is also bad nust necessarily succeed.

Dr. Pal has argued that the amendnment seeks to nake an
i nvidious distinction between own capital and borrowed
capital in the matter of granting relief under this section
It is the argument of Dr. Pal that having regard to the
obj ect of the section which is to pronote new industries and
to give relief on the basis of the capital enployed in such
new i ndustries by way of incentive, distinction between own
capital and borrowed capital is wholly irrelevant -, and
does not have any nexus wth the object sought to be
achieved and this distinction between own capital and
borrowed capital in the natter of conputation of capita
enployed in the undertaking for the purpose of _granting
relief results in justified discrimnation and is therefore
violative of Art. 14 of the constitution. To nmy mnd, there
isno nerit in the submssion of Dr. Pal. It is entirely a
matter for the Parlianment to decide whether any relief by
way of incentive should be allowed and if so to what extent
and in what manner. There is no obligation on the part of
the Parliament to make any provision for granting relief to
pronmpbte new industries. The Legislature in its w sdom may
decide to grant relief and may
equally decide not to grant any relief. It is essentially
for the Legislature to decide as to whether any‘incentive
for pronoting industrial growh of the country is called for
and if the Legislature feels that in the
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situation prevailing in the country such incentive should be
provided it will be again for the Legislature to decide what

kind of incentive and in what formand to what extent the
same should be provided and to pass appropriate |egislation
inthis regard. The Parlianent would have been legally
conpetent to withdraw the entire relief under section 80J
and to abrogate the said section inits entirety, if the
Parliament had considered such wi thdrawal to be necessary.
The Parlianment is equally conpetent to increase or reduce
the quantum of relief intended to be given wunder this
section. In providing that relief intended under S. 80J
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would be allowed only to owner’s own capital and not to any
borrowed capital, there can be no infringenent of Art. 14.
No entrepreneur or businessman can claim as a matter of
right that relief by way of incentive should be provided to
new undertakings to be set up by him The Parlianent
provides for such relief in pursuance of a policy and policy
may change fromtinme totine in view of the situation
prevailing from time to tinme. The Par | i ament nay
legitimately feel that borrowing by businessman nmay not be
encouraged and persons should be encouraged to bring their
own noney for setting up new undertaki ngs and Parliament may
provide for appropriate relief by way of incentive to the
owner’'s capital enployed to the exclusion of borrowed
capital in the setting up of any new industrial undertaking.
Whether it is prudent to do so is essentially a natter for
the Parliament in its wi sdomto decide. It is not for this
Court to sit in judgnent over-the wi sdom of the Parliament
inthe framng of its policy. ‘The discrimnation in the
matter of ‘granting relief to own capital to the exclusion of
borrowed ‘capital ~in pursuance of a policy cannot be said to
be violative of Art 14, as the two classes of capital,
t hough formng a part of the total capital of the
undertaking, are distinct p and they stand on a different
footing. A classification between these two classes of
capital for encouraging investnent of own capital in setting
up new industrial  undertakings, cannot ‘be held to be
unreasonabl e and unjustified. The contention-of Dr. Pal that
t he anendnent in discrininating between borrowed capital and
owner’s own capital in the enjoyment of relief under section
80J infringes Art. 14, nust therefore, be rejected. Very
properly in challenging the validity of the anmendnent in so
far as it operates prospectively, no grievance inregard to
violation of Art. 19 of the Constitution has been made.
I  now pass on to the question of the validity of the
amendment with retrospective effect from1.4 1972
It has been contended by the | earned counsel for
the assessees that the retrospective operation’' of the
provision is unreasonabl e
arbitrary and violative of Arts. 14 and 19 of the
Constitution. The
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main argument is that the withdrawal of relief granted by
the statute A before the present anendnent and |awfully
enjoyed by the assessee during all these years and thereby
imposing on the assessee an unjust, unmerited and
accunmul ated huge financial liability, cannot be considered
to be reasonable; and such inposition of  accunulated
l[iability will seriously affect the financial stability of
the undertakings and wll further create various  other
difficulties which may be al nost inpossible for the
assessees to overcone. It has been argued that the present
amendnment has not been necessitated as a result ‘of any
provision of the statute being declared ultra vires for any
acuna in the statutory provision and there is no question
of any liability being foisted on the Governnment  of
refunding any large sun of noney collected as tax fromthe
assessees on account of any statutory provision inposing any
| evy being declared invalid or unconstitutional. It is
submitted that in view of the unequivocal provision of the
statute granting relief to borrowed capital which was sought
to be negated and denied by an invalid rule which has been
struck down, the assessees are legitinmately entitled to the
relief and they have rightly and justifiably arranged their
affairs on the basis of the law as it stood. The existence
of an invalid rule and the tendency of appeals in this Court
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agai nst the judgnent of the various Hi gh Courts declaring
the rule to be invalid cannot be considered to be rel evant
factors, particularly when the statutory provision is clear

for guiding the assessee who has to carry onits norma

trading activities, in arranging its affairs. The subni ssion
is that the wthdrawal or relief lawfully granted and
properly enjoyed by the assessees after this long | apse of
time, when no serious prejudice is caused or is likely to be
caused to the public exchequer and on the other hand a heavy
unwarranted financial burden along wth other difficulties
and problens are created for the assessee, cannot be said to
be in public interest and nust be held to be unreasonabl e,
arbitrary and viol ative of Art. 14 and 19 of the
Constitution.

The | earned Attorney Ceneral has subnmitted that
retrospective operation of the provision does not suffer
fromany infirmty and is not arbitrary or unreasonabl e nor
isit wiolativeof Art. 14 and 19 of the Constitution. He
argues that prior to rule 19-A being considered by sone of
the tribunals and by various High Courts, the said rule
excl udi ng-borrowed capital in the matter of conputation of
relief and fixing the 1st day of the year as the rel evant
date for the conputation of relief has remained in force for

a nunber of years. It i's his argunment that after the said
rul e had been struck down, the validity of the decisions has
been chal l enged and was pending appeal” in this Court; and

the appeal was pending at the tine when the present
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amendment cane to b enacted in- 1980. The Learned Attorney
CGeneral contends that  as rule 19-A excluding borrowed
capital and fixing the first day of the year as the date for
conputation of relief had remained in force for a nunber of
years and as the decision striking down the rule is now
pendi ng appeal, the assessees were not justified in
arranging their affairs on the basis of the said rul e being
invalid and as prudent nmen of business they shoul d have so
arranged their affairs as to cover every contingency and
particularly the contingency of the validity of the rule
bei ng upheld by this Court. The Learned Attorney General has
submitted that the amendnment has been-introduced before the
decision of this Court in the pending appeals, as the
Parliament wanted to clarify the position in the interest of
all concerned and nore so in the interest of the assessees
to enable the undertakings which qualified for relief under
S. 80J to enjoy the benefit intended to be conferred by the
Section. It is the subnmission of the Learned -Attorney
CGeneral that in the absence of any valid rule prescribing
the manner of conputation of relief to which the assessee
may be entitled under S. 80J, the benefit cannot be conputed
and, therefore, no benefit contenplated under S. 80J nmay be
at all available to the assessees. He submits that if the
rule is held to be valid by this Court in these appeal's, the
argunents of the assessee that the assessee has arranged its
affairs on the basis of invalidity of the rule will be of no
avail; and he further submits that if the invalidity is
upheld by this Court in these appeals, the assessee in the
absence of any valid rule prescribing the manner of
conputation of the relief wll not be entitled to the
benefit of any relief wunder the section. It is his
submi ssion that in these circunstances the Parlianent with
the object of seeing that the assessee who is entitled to
any relief under S. 80J is not denied such relief over these
years for lack of provision of a suitable rule prescribing
the manner p of conputation of such relief, has amended the
section itself wth retrospective effect from 1972 in the
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interest of the assessees themselves. It is the subm ssion
of the Attorney Ceneral that as the anendnment wth
retrospective effect has been nmade essentially in the
i nterest of the assessees to enable themto enjoy the relief
intended to be given under S. 80J, the retrospective effect
of the anendment cannot be said to be unreasonable or
arbitrary and the retrospective anmendnent dose not violate
either Art. 14 or 19 of the Constitution, even if the
retrospective effect may operate harshly on sone assessees.
Bef ore consi dering the arguments advanced on behal f of

the parties, | propose at this stage to refer to some of the
decisions cited fromthe Bar on this aspect.
773

In the case of “Epari Chinna Krishna Morthy,
Proprietor Epari A Chinna Morty and Sons, Berhanpur Oissa
v. State of Orissa,(l) it was observed at p. 191:-

"M. Sastri also argued that the retrospective
operation of the - inpugned section should be struck down
as unconstitutional, because it inposes an unreasonable
restriction on the petitioners' fundanmental right under
Art. 19 (1) (g). It-is true that in considering the
guestion as to whether |egislative power to pass an Act
retrospectively has been reasonably exercised or not,
it is relevant to enquire how the retrospective
operation operates. But it would be difficult to accept
the argunent that because the retrospective operation
nmay operate harshly in sonme cases., therefore, the
legislation itself is invalid. Besides, in the present
case, the retrospective operation dose not spread over
a very long period either. Incidentally, it is not
clear from the record that the petitioners did not
recover sales tax from their custoners when they sold
the gold ornanents to then'. D

In the case of Rai RamKrishna & Os. v. State of

Bi har(2). this Court observed at pp. 914-917: -
"M. Setalvad contends that since it is not disputed
that the retrospective operation of a taxing statute is
a relevant fact to consider in determning its
reasonabl eness, it may not be unfair to suggest that if
the retrospective operation covers a long period |ike

ten years, it should be held to inpose a restriction
whi ch is wunreasonabl e and as such, nust be struck down
as being unconstitutional. In support of this plea, M-

Setalvad has referred us to the observations made by
Sut herland. 'Tax Statute,’ says Sutherland, "nay be
retrospective if the legislature clearly so intends. |f
the retrospective feature of a law is arbitrary and
burdensone, the statute will not be sustained. The
reasonabl eness of each retrospective tax statute wll
depend on the circunstances of each case. A statute
retroactively inposing a tax on inconme earned between
the adoption of an amendment making inconme taxestes
| egal and the passage of the incone tax Act is not
unr easonabl e Li kewise an Income tax not retroactive
beyond the vyear of its passage is clearly valid. The
| ongest

(1) [1964 7] S.C.R 185.

(2) [1964] | S.C R 897
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period of retroactivity yet sustained has been three years.
In general, inconme taxes are valid although retroactive, if

they affect prior but recent transaction.’ Basing hinmself on
these observations M. Setalvad contends that since the
period covered by the retroactive operation of the Act is
between April 1, 1950 and Septenber 25, 1961, it should be
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held that the restrictions inposed by such retroactive
operation are unreasonable, and so, the Act should be struck
down in regard to its retrospective operation. W do not
think that such a mechanical test can be applied in deter
mning the wvalidity of the retrospective operation of the
Act. It is conceivable that cases nmay arise in which the
retrospective operation of a taxing or other statute nay
i ntroduce such an elenent of wunreasonableness that the
restrictions inposed by it nmay be open to serious chall enge
as unconstitutional, but the test of the length of tine
covered by the retrospective operation cannot, by itself,
necessarily be a decisive test. W nay have a statute whose
retrospective operation ‘covers a conparatively short period
and yet it is possible that the nature of the restriction
i nposed by it may be of such a character as to introduce a
serious infirmty inthe retrospective operation. On the
other hand we nay get cases where the period covered by the
retrospective operation of the statute, though Iong, wll
not introduce  any ~such infirmty. Take the case of a
Validating Act. 1f a statute passed by the legislature is
chal | enged in - proceedi ngs before a Court, and the chall enge
is ultimtely sustained and the statute is struck down, it
is not wunlikely that ~ the judicial proceedings may occupy a
fairly long period-and the |legislature nmay well decide to
await the final decision in the said proceedings before it p
uses its legislative power to cure thealleged infirmty in
the earlier Act. In such a case, if after the final judicia
verdict is pronounced in the natter the |egislature passes a
validating Act, it may well cover a long period taken by the
judicial proceedings in_ Court and yet it wuld be in
appropriate to hold that because the retrospective operation
covers a long period, therefore, the restriction inposed by
it is unreasonable. That is why we think the test of the
length of time covered by the retrospective operation cannot
by itself be treated as a decisive test".
It the case of Jawaharlal v. State of Rajasthan & O's.(I)
this Court held at p. 905: -
(1) [1966] 1 S.C R 890.
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"W have already stated that the power to nake
laws A involves the power to nmke them effective
prospectively as well as retrospectively, and tax laws
are no exceptionto this rule. So it would be idle to
contend that nerely because a taxing statute purports
to operate retrospectively, the retrospective operation
per se involves contravention of the fundanental right
of the citizen taxed under Art. 19(1)(f) or-(g). It is
true that cases nmay conceivably occur where the Court
may have to consider the question as to whether
excessive retrospective operation prescribed 'by a
taxing statute ampunts to the contravention  of the
citizens' fundanental right; and in dealing with such a
question, the Court may have to take into account al
the relevant and surrounding facts and circunstances in
relation to the taxation".
In the case of Assistant Commi ssioner of Urban Land
Tax v. The Bucki ngham & Carnatic Co. Ltd.l etc. it was
observed at P.287:-
"It is contended on behal f of the petitioners that the
- retrospective operation of the law from1st July,
1963 would nmke it wunreasonable. W are wunable to
accept the argunent of the petitioners as correct. It
is not right to say as a general proposition that the
i mposition of tax with retrospective effect per se
renders the I|aw unconstitutional. In E applying the
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test of reasonableness to a taxing statute it is of
course a relevant consideration that the tax is being
enforced with retrospective effect but that is not
conclusive in itself".

In the case of Ms. Krishnamurthi & Co. Etc. v. State
of p Madras & Anr. (2] this Court observed at P. 61:-

"The object of such an enactnment is to renove and
rectify the defeat in phraseology or |acuna of other
nature and also to validate the proceedings, including
real i sation of tax, which have taken place in pursuance
of the earlier enactment which has been found by the
Court to be vitiated by an infirmty. Such an anmendi ng
and validating Act in - the very nature of things has a
retrospective operation. Its aim is to effectuate and
carry out the object for which the earlier principa
Act had been enacted. Such an anendi ng

(1) [1970] | S.C R~ 268.
(2) 1197312 S.C.R 54, i 11
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and validating Act to mmke snall repairs’ is a
perm ssi ble nbode of legislation and is frequently resorted
to in fiscal enactments.”

Similar observations have been nmade by this Court in
the case of Hira Lal' Rattan Lal etc. etc. v. State of UP. &
Anr. etc(l) at P. 511:-

"A feable ~attenpt was nade to show that the
retrospective levy made under the Act is violative of
Art. 19(t) (f) and (g). But we see no substance in that
contention. As  seen earlier, ~the anendnent of the Act
was necessitated because of the legislature' s failure
to bring out clearly in the principal Act its intention
to separate the processed or split pulses from the
unsplit or unpr ocessed pul ses. Furt her t he
retrospective anendnment becane necessary as ot herwi se
the State would have to refund | arge sum of noney".

In the case of State of CGujarat v. Ramanal a
Keshave Lal Soni(2), this Court observed at p. 62:-

"The Legislature is undoubtedly conpetent to 'l egislate
y with retrospective effect to take away or inpair any
vested right acquired under existing | aws but since the
| aws are made under a witten Constitution, and have to
conformto do's and don’ts of the Constitution; neither
prospective nor retrospective |laws can be nmade so as to
contravene fundanental rights. The | aw nust satisfy the
requi rements of the Constitution today taking into
account the accrued or acquired rights of the parties
today. The |aw cannot say 20 years ago the parties had
no rights, therefore, the requi rements of the
Constitution will be satisfied if the |law is dated back
by 20 years. W are concerned with today’'s rights an-
not yesterday’'s. A legislature cannot |egislate today
with reference to a situation that obtained 20 years
ago and i gnore the march of events and t he
constitutional rights

accrued in the course of the 20 years. That woul d be nost
arbitrary, unreasonabl e and a negation of history".

The power and conpetence of the Parlianment to anend
any

(1) [1973] 2 S.C. R 502.

(2) [1983] 2 s.C.C. 33.
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statutory provision wth retrospective effect cannot be
doubted. Any A retrospective anmendnment to be valid nust,
however, be reasonable and not arbitrary and rmust not be
violative of any of the fundamental rights guaranteed under
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the Constitution. The nmere fact that any statutory provision
has been amended with retrospective effect does not by
itself make the amendnent unreasonabl e. Unreasonabl eness or
arbitrariness of any such anendnent wth retrospective
effect has necessarily to be judged on the nerits of the
amendment in the light of the facts and circunstances under
whi ch such anendnent is nade. In considering the question as
to whether the legislative power to anmend a provision with
retrospective operation has been reasonably exercised or
not, it becormes rel evant to enquire as to how the
retrospective effect of the anendment operates. C
In the large interest of admnistration and for

pronmotion of public interest and welfare of the country
power has been conferred by the Constitution on the
Parliament to nobilize resources and to levy tax. In view of
the complexity of fiscal adjustnment of diverse elenents the
Parliament necessarily enjoys a very wide discretion in the
matter of  fiscal |egislation. 'To neet various expenses for
proper adm ni stration, nmmintenance of defense and security,
for pronoting peace and prosperity and for devel opnent of
social, economic and all ~round gromh of the country, the
Government nust have resource and sufficient funds at its
di sposal . Suitable provisions have necessarily to be made
for raising the revenue -and for proper realisation of funds
to be collected’ to neet such expenses. Appropriate
| egi slations including various fiscal laws are enacted for
this purpose. Inposition of any tax by the Parlianent is
therefore considered to be nade in public interest. It may
so happen that any provision of any enactnment. inposing a
particular levy may be challenged in Court and may be
chal | enged successfully;  and the particular |levy may, for
sonme reason or other, be held to be constitutionally
invalid. If any particular provision of any statuteinposing
any tax which has been or is being collected, is struck down
as unconstitutional, the financial arrangement of the State
may becone upset and the CGovernnent which m ght have already
collected and even utilised thetax, may be called upon to
refund taxes so collected. |If such a situation arises the
econony of the State may get unbal anced and difficulties may
arise for neeting the various conmtnents and obligations.
Under such circunmstances a Validating Act may be passed and
is often enacted to renpve the infirmties which m ght have
led to the invalidation of the provision inmposing the |evy.
Validating Acts for neeting such situations have necessarily
to be passed with retrospective operation so that the fisca
arrangenent of the State and its financial comm tnents
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may not in any way be in jeopardy and the State may be
relieved of the liability of refunding any tax already
collected. A validating Act validating any fiscal provision
with retrospective operation is wusually held not to be
unreasonable or arbitrary. In the case of any Validating
Act, the intention of the legislature is generally made
sufficiently clear in the section or in the Act whichis
declared invalid on account of sone flaw or defect which is
within the competence of the Parlianent to rectify. Such
Validating Acts, it may be observed, do not in fact have the
effect of inposing a fresh tax with retrospective effect and
they only legalese the levy already inposed. There is in
effect and substance no inposition of any newtax for the
earlier years by virtue of the retrospective operation and
the retrospective operation nmerely validates the |evy
al ready inposed and possibly collected. The pr esent
amendnment, has been necessitated not as a result of any part
of S. 80J being declared invalid. There was no |acuna or
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defect in section 80J prior to the inpugned anendnent and
the section which was perfectly valid granted relief in
cl ear and unanbi guous | anguage to the assessee in respect of
capital enployed, whether assesses’ own or borrowed, in an
undertaki ng which qualified for relief under the section
The rule making authority by framng an invalid rul e sought
to deny the asks the benefit of the relief lawmfully and
validly granted by the section. The rule was contrary to the
clear provisions of the statute and the invalid rule has
been rightly struck down. By the present anendnment the
Parliament is seeking to validate not any provision of the
State declared invalid because of any flaw or defect, as
there was none, but is seeking to validate an invalid rule
whi ch had sought to deprive the assessee of the benefit
which the Parlianent had clearly bestowed on the assessee by
the section. The effect of the present anendnent by seeking
to incorporate the provisions ~of the rule declared invalid
in the “section. itself is to wthdraw wth retrospective
effect the relief which had been earlier granted by the
Parliament in so far as the relief extends to borrowed
capital enployed in the undertaking and thereby to inpose on
the assessee a burden of tax which was not there for al
these years. As a matter of policy it nay be open to the
Parliament to wthdraw the relief granted to borrowed
capital by an anmendnent wth prospective effect consequent
on any such amendnent. To withdraw with retrospective effect
the benefit of relief wunequivocally granted by the section
to an assessee who qualified for ~such relief and was
lawfully entitled to enjoy the benefit of such relief and
has in fact in many cases enjoyed the benefit for all these
years, prior to the present -anmendnment wth retrospective
effect, cannot, in ny opinion, be said to on any just and
valid grounds and cannot be considered to be reasonable. If
any fiscal statute grants relief to any assessee ' and the
assessee enjoys the benefit of that relief,
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as the assessee is legally entitled under the statute, the
withdrawal of the relief validly and unequivocally granted
and enjoyed by any A assessee must necessarily in the
absence of proper grounds be held to be unreasonable and
arbitrary. The relief granted under section 80J before the
present anmendnent was not nerely a promse on the part of
the Government relying on which the assessee nmight have set
up new undertakings, but it was in the nature of a statutory
right confer- red on any assessee mght have set up nhew
undertakings, but it was in the nature of a statutory right
conferred on any assessee who qualified for such relief
under the section. The withdrawal with retrospective effect
of any relief granted by a valid statutory provision to an
assessee, depriving the assessee of the benefit of the
relief vested in the assessee, stands on a footing entirely
different fromthe footing which may necessitate the passing
of a Validating Act seeking to validate any statutory
provi sion declared wunconstitutional. When Parlianent passes
an anendnent validating any provision which mght have been
declared invalid for some defect or |acuna, the Parliament
seeks to enforce its intention which was already there by
renoving the defect or |lacuna. The Parlianment indeed seens
to remedy the situation created as a result of the statutory
provi sion being declared invalid. As | have earlier
observed, this is done in public interest for properly
regul ating the fiscal structure and to relieve the
CGovernment of any financial burden by way of refund of taxes
collected for enabling the State to inplenent its budget by
proper collection of revenue expected to be realised. Wen
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the Parliament in any fiscal statute proposes to grant any
relief to any assessee the Parlianent nust be presuned to do
so in public interest. In the instant case section 80J
granted relief for the purpose of pronmoting the industria
grom h of the country by affording incentive for the setting
up of new undertakings. As a matter of policy again the
Parliament may wthdraw such relief or any part thereof or
nodify the nature, extent and kind of relief, if Parlianent
may withdraw such relief or any part thereof or nodify the
nature, extent and kind of relief, if Parliament in its
wi sdom rmay consi der any such action necessary and proper and
any such act done by the Parlianment nust al so be regarded to
have been done in public interest. However, the w thdrawa
or nodification wth retrospective effect of the relief
properly granted by the statute to an assessee which the
assessee has lawfully enjoyed or is entitled to enjoy as his
vested statutory right depriving the assessee of the vested
statutory right,  has the effect of inmposing a levy wth
retrospective effect for the years for which there was no
such |l evy and cannot, unless there be strong and exceptiona
ci rcunst ances justifying such withdrawal or nodification, be
held to be reasonable or in  public interest. This kind of

retrospective amendnent, seeking to defeat an accrued
statutory right
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is likely to affect /the sanctity of any statuory provision
and may A create a state of confusion. The only circunstance
whi ch appears to have led to the ~present retrospective
amendment is the existence of “the invalid rule. The
exi stence of any invalid rule seeking to deny an assessee a
benefit clearly and unequivocally granted to an assessee by
the Legislature, lawfully and properly enjoyed or to be
i mpugned anmendnment in 1980 the relief granted by S. 80J had
been in force and had been legitinately available to the
assessee. In view of the clear provision nade in the statute
by Parlianment itself the Parlianent nust be presuned to have
been aware that the relief as contenplated under S. 80J was
avai l abl e to the assessee and the assessee had been enjoying
and were entitled to enjoy the benefit of the said relief.
The Parliament nmust have and in any event must be presumed
to have arranged the financial affairs of the State on the
footing that the relief allowed to an assessee under S.~ 80J
was being enjoyed and would be enjoyed by the assessee In
view of the clear provision of the statute which nust be
held to manifest the true intention of the Parlianment it
will be idle to contend that Parliament coul d have i ntended
that the relief so granted would not be available to the
assessees who would be liable to pay a | arger anmount of tax.
The years for which relief had remained in force had al ready
passed out. It does not appear that as a result ~of the
relief enjoyed by the assessee, the financial position of
the state for all these years, had been or could be in any
way affected. The facts and circunstances also do not
indicate that there will be any heavy burden on the State to
sound taxes collected which nay upset the econony of the
State. It appears that in the nmjority of the cases, the
assessees have succeeded and they have been assessed after
being allowed the relief and under S. 80J in respect of the
borrowed capital also

On the other hand it is quite clear that if the relief
granted is to be withdrawn with retrospective operation from
1972 the assessees who have enjoyed the relief for all those
years will have to face a very grave situation. The effect
of the withdrawal of the relief with retrospective operation
will be to inpose on the assessee a huge accunul ated
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financial burden for no fault of the assessee and this is
bound to create a serious financial problem for the
assessee. Apart fromthe heavy financial burden which is
likely to upset the econony of the undertaking, the assessee
will have to face other serious problems. On the basis that
the relief was legitimately and legally available to the
assessee, the assessee had proceeded to act and to arrange
its affairs. |If the relief granted is now permitted to be
withdrawmn with retrospective operation, the assessee may be
found guilty of violation provision of other state and nmay
be visited with panel consequen-
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ces. This position cannot. be and is not disputed by the
| earned A Attorney Ceneral  who has, however, argued that

t aki ng into consi deration the pecul i ar facts and
ci rcunst ances, penal provisions nmay not be enforced. This
argument does not inpress me..The assessee has, in any

event, to run the risk and for no fault on his part has to
place itself at the nmercy of "the authorities for facing
consequences of violation of statutory provisions, which but
for the ‘introduction of retrospective anmendnent, woul d not
have been viol ated by the assessee.

To establish arbitrariness or unreasonabl eness it does
not becone necessary to - prove that the undertaking of the
assessee will be conpletely crippled and. will have to be
cl osed down in consequence of the withdrawal of the relief
with retrospective effect. There cannot be-any doubt about
the real possibility of very serious prejudice being caused
to the assessee for no fault of the assessee. In my opinion,
the possibility of very grave prejudice tothe assessee by
the withdrawal of the relief with retrospective effect, in
the absence of any justifiable ground and any  serious
prejudice to t he i nterest of revenue, establ i shes
unr easonabl eness and arbitrariness of  the retrospective
amendment is bound to have very serious effect on the
assessee and there is reasonable possibility of the business
of the assessee being adversely affected and seriously
prejudi ced. The retrospective anendnent, therefore, is also
violative of Art- 19 (1) (g) of the Constitution.

The argument of the Attorney GCeneral that the
amendment had to be made with retrospective effect in the
interest of the assessee, as otherw se, the assessee woul d
not be entitled to the benefit of there- lief intended to be
gi ven under the section because there will be no valid rule
for computing the relief, to my mind, is clearly untenable.
| see no reason as to why there should be any difficulty in
the conputation of relief if the invalid part of the rule is
struck down. It may be noted that the rulein so far it
excludes borrowed capital and fixes the first day of the
year for conputation of the relief had been struck down by
various H gh Courts years ago and the assessing authorities
have found no difficulty in conputing the relief ‘and in
proceeding to conplete the assessnment by granting the reli ef
legally available to assessee under S. 80J even after the
invalid part of the rule had been struck down. It nay also
be noted that the Parlianment had also not considered it
necessary to effect this anendnent earlier inspite of the
decisions of the High Courts, although the Parlianment had
i ntroduced ot her anendments into this section.

Before concluding | wsh to enphasise that the
withdrawal with retrospective effect by amendnent of any
financial benefit or
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relief granted by a fiscal statute must ordinarily be held
to be unreasonable and arbitrary. Such w thdrawal makes a
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nockery of beneficial statutory provision and | eads to chaos
and confusion Such withdrawal in effect results in the

imposition of alevy at a future date for past years for
which there was no such levy in the relevant years. The
imposition of any fresh tax with retrospective effect for
years for which there was no such levy is entitled to
arrange and nornally arranges his financial affairs on the
basis of the law as it exists. Such retrospective taxation
i mposes an unjust and unwarranted accunul ated burden on the
assessee for no fault on his part and the assessee has to
face unnecessarily wthout any just reason very serious
financial and other problens. Inposition of any tax wth
retrospective effect for. years for which no such tax was
there, cannot also be considered to be just and reasonabl e
fromthe point of viewof revenue. The years for which | evy
is sought to be inposed wth retrospective effect had
al ready passed and there cannot be any proper justification
for inposition of any fresh tax for those years. Such
retrospective taxation is likely to disturb and unsettle the
settled 'position; and because of such inposition of
retrospective levy for theyears for which there was no such
| evy, assessnments for those ~years which might already have
been conpl eted and concluded will get upset. If the State is
in need of nore funds, the State instead of seeking to |evy
any tax with retrospective effect can al ways t ake
appropriate steps to collect any larger anobunt so required
by i mposition of higher taxes or by other appropriate
nmet hods. | have already observed that Validating Acts which
seek to validate the levy of any tax wth 'retrospective
effect do not in effect ~inpose any fresh tax wth
retrospective effect and Validating Acts stand on an
entirely different footing. T, therefore, hold that the
i mpugned anmendnent in so far as itis sought to be nade
retrospective with effect fromthe 1st day of April 1972 is
i nvalid and unconstitutional, ~though the amendnent in so
far as it operates prospectively is-valid.

In the result | disniss the appeals filed by the Union
of India against the decisions of the H gh Courts declaring
Rule 19-A to be invalid in so far as the said rul e excl udes
borrowed capital and fixes the first day of~ the year for
conputation of the relief to be granted to an assessee
under S.80J. | set aside the judgnment of the Madhya Pradesh
H gh Court which upholds the validity of the Ruleand 1
al | ow t he appeal of the assessee against the judgnent of the
Madhya Pradesh High Court. | hold and declare that Rule 19-A
is so far as it seeks to exclude the borrowed capital and
fixes the first day of the year for the conputation of
relief under S. 80J is invalid and unconstitutional and the
sane has to be struck down and has been struck down
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by the various Hgh Courts. | hold and declare that the
i mpugned anendnment of 1980 incorporating the provision of
the invalid rule 19-A in the section itself, excluding the
borrowed capital and fixing the first day of the year for
conputation of the relief wunder S. 80J is wvalid in its
prospective operation fromthe date of the amendnent and is
unconstitutional and invalid insofar as the said anendnent
is sought to brought into operation retrospectively wth
effect from 1st B April 1972. Accordingly, | allowthe wit
petitions challenging the validity of the anendnent only to
the extent of its retrospective operation and | dismss the
wit petitions in so far as the anendnent in its entirety is
sought to be challenged. | propose to make no order as to
costs.

In view of the mpjority decision, all the wit
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petitions are
own costs. C
A P.J.
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di sm ssed and both the parties to bear their

Petitions di sm ssed




