http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 90

PETI TI ONER:
BANDHUA MUKTI MORCHA

Vs.

RESPONDENT:
UNION OF | NDI A & OTHERS

DATE OF JUDGVENT16/ 12/ 1983

BENCH

BHAGMATI, P. N

BENCH

BHAGMATI, P.N.

PATHAK, R S.

SEN, AMARENDRA NATH (J)

Cl TATI ON
1984 AIR 802 1984 SCR (2) 67
1984 SCC_ (3) 161 1983 SCALE (2)1151

Cl TATOR | NFO

1984 SC1099 - (3)

1986 SC 847 (30)
1987 SC 990 (16)
1987 SC1086 (3,4,5,6,7)
1988 SC1863 (3,9, 10)
1989 SC 549 (15)
1989 SC 653 (12)
1990 SC2060 (3)

1991 SC 101 ( 35)
1991 SC 420 (7)

1991 SC1117 (7)

1991 SC1420 (25)
1992 SC 38 (4)

1992 SC1858 (11)

FRARATTRNOOIZY

ACT:

Constitution of India.-Article 32(1)- Mode of
interpreting Article 32-"Appropriate proceedings", ~ meaning
of -Letter addressed by a party on_ behalf of persons
belonging to socially and economcally weaker sections
conplaining violation of their rights under various soci al
wel fare |egislations-Wiether can be treated as a wit
petition-Mintainability of-Public I nt erest Litigation-
Nat ure and scope of.

Constitution of |India, Article 32 (2)-Appointment of
comm ssions by the Suprene Court to enquire into. the
conplaint made in the wit petition and relying upon the
conmi ssioners’ report-Propriety of-Adversarial Procedure-How
far binding on the Court-Supreme Court Rules, 1966, O, XXXV,
XLVI and XLVI|, Rule 6-Code of Civil Procedure, O XXVI.

M nes Act, 1952-Sections 2 (j), (jj), (kk), 3 (1) (b)
proviso 18 Chapters V, VI & VII-Meaning of the word "mne"-
Whet her stone quarries are mnes-Wether workers of the
stone quarries and crushers entitled to the benefits
accrui ng under the Act-Responsibility of the mine |essees,
m ne owners, Central Covernnent and the State Governments
for ensuring the benefits accruing under the Act, expl ained-
M nes Rules 1955, Rules, Rules 30-32-Punjab M nor M neral
Concession Rul es, 1964.

Inter-State Mgrant W rknmen (Regul ation of Enpl oynent
and Conditions of Service) Act, 1979-ss.2 (1) (e), (b), (9),
4,8,12 and Chapter V-Inter-State M grant Wrkmen (Regul ation
of Enploynent and Conditions of Service) Central Rules,




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 90

1980- Rul es 23, 25-45-Definition of inter-state mgrant
wor kmen- Ri ghts and benefits of inter-state migrant workmen
expl ai ned- Thekedars or Jammdars recruiting workers for mne
| essees/owners from outside the State are "contractors'-
Contract Labour (Regulation and Abolition) Act, 1970-ss. 2
(1) (a), (b), (c) (g), 16 to 21.

Bonded Labour System (Abolition) Act, 1976-ss.2 (f),
(g), 4, 5, 10-15-Existence of Forced Labour-Wether bonded
| abour - Burden of proof lies wupon the enployer that the
| abourer is not a bonded | abourer-Court will be justified in
presuming that the |abourer is a bonded | abourer unless the
presunption is rebutted by producing satisfactory materi al

M ni mum Wages Act, Wirknmen's Conpensation Act, 1983,
Paynment of Wages Act, Enployees State |Insurance Act,
Enpl oyees Provident fund and M scellaneous Provisions Act,
Maternity Benefits Act, 1957-Benefits accruing under these
Act s- Whet her avail able to m ne workers.

HEADNOTE

The petitioner, an organisation dedicated to the cause
of release of bonded | abourers in the country, addressed a
letter to Hon’ bl e Bhagwati, J. alleging: (1) that there were
a large nunber of / | abourers from different parts of the
country who were working in some of the stone quarries
situate in district Faridabad, State of
68
Haryana under "inhuman and intolerable conditions; (2) that
a large nunber of them were bonded |abourers; (3) that the
provisions of the Constitution and various social welfare
| aws passed for the benefit of the said worknmen were not
bei ng inpl enented in regard to these |I|abourers. The
petitioner also nmentioned in the letter the nanes of the
stone quarries and particul ars of |abourers who were working
as bonded |abourers and prayed that a wit be issued for
proper inplenmentation of the wvarious provisions ' of the
social welfare |egislations, such as, Mnes Act, 1952 Inter-
State M grant Workmen (Regul ation of  Enpl oynent and

Condi tions of Servi ce) Act , 1979, Contract Labour
(Regul ation and Abolition) Act, 1970, Bonded Labour System
(Abolition) Act, 1976, Mnimm \WAges Act, Wor kmen’ s

Conpensation Act, Paynment of Wages Act, Enployees State
I nsurance Act, Maternity Benefits Act etc. applicable to
these | abourers working in the said stone quarries with a
viewto ending the msery, suffering and helplessness of
"these victins of the nost inhuman exploitation.”

The Court treated the letter as a wit petition and
appointed a conmission to inquire into the allegations made
by the petitioner. The commission while confirning he
al l egations of the petitioner, pointed out in its report
that (i) the whole atnosphere in the alleged stone quarries
was full of dust and it was difficult for any one to
breathe; (ii) some of the worknen were not allowed to |eave
the stone quarries and were providing forced |abour; (iii)
there was no facility of providing pure water to drink and
the |l abourers were conpelled to drink dirty water froma
nul l ah; (iv) the |abourers were not having proper shelter
but were living in jhuggies with stones piled one upon the
other as walls and straw covering the top which was too | ow
to stand and which did not afford any protection agai nst sun
and rain; (v) sone of the |abourers were suffering from
chroni c diseases; (vi) no conpensation was being paid to
| abourers who were injured due to accidents arising in the
course of enploynent; (vii) there were no facilities for
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nedi cal treatnent or schooling. At the direction of the
Court, a socio-legal investigation was also carried out and
it suggested neasures for inproving the conditions of the
nm ne workers.

The respondents contended: (1) Article 32 of the
Constitution is not attracted to the instant case as no
fundanental right of the petitioner or of the worknen
referred to in the petitionis infringed; (2) A letter
addressed by a party to this Court cannot be treated as a
wit petition; (3) In a proceeding under Art. 32, this Court
is not empowered to appoi nt any conmi ssion or an
i nvestigating body to enquire into the allegations made in
the wit petition; (4) Reports nade by such conm ssions are
based only on ex-parte statenents which have not been tested
by cross-exam nation and therefore they have no evidentiary
val ue; and (5) there might be forced | abourers in the stone
qgquarries and stone crushers in the State of Haryana but they
were not  bonded |abourers wthin the nmeaning of that
expression as - usedin the Bonded Labour System (Abolition)
Act, 1976.

Rej ectingall the contentions ~and allowing the wit
petition on merits, the Court
N

HELD: The State GGovernment’'s objection as to the
mai ntai nability of 'the wit petition under Article 32 of the
Constitution by the petitioners is reprehensible. [|f any
citizen brings before the Court a conplaint that a |large
nunber of peasants or workers are bonded serfs or are being
subjected to exploitation by a few mine |essees or
contractors or enployers or are being denied the benefits of
69
social welfare laws, the State Government, which.is, under
our constitutional scheme, charged with the mission of

bri ngi ng about a new soci oecononi c order where there will be
soci al and econom c justice for every one equality of status
and opportunity for all, would welcone an inquiry by the

court, so that if it is found that there are in fact bonded
| abourers or even if the workers  are not bonded in the
strict sense of the termas defined in the Bonded Labour
System (Abolition) Act 1976 but they are nade to provide
forced | abour or are consigned to a lifeof utter
deprivation and degradation, such a situation can be  set
right by the State Governnent. Even if the State Governnent
ison its own inquiry satisfied that the worknen are not
bonded and are not conpelled to provide forced |abour and
are living and working in decent <conditions with all the
basi c necessities of |I|ife provided to them -the State
CGovernment should not baulk an inquiry by the court when a
conplaint is brought by a citizen, but it should be anxious
to satisfy the court and through the court, the people of
the country, that it is discharging its constitutiona
obligation fairly and adequately and the workmen are being
ensured soci al and economic justice. [102A-D

2. Moreover, when a conplaint is nade on behalf  of
worknmen that they are held in bondage and are worki ng and
l[iving in m serable conditions wthout any proper or
adequate shelter over their heads, without any protection
against sun and rain, wthout two square neals per day and
with only dirty water from a nullah to drink, it is
difficult how such a conplaint can be throwmm out on the
ground that it is not violative of the fundamental right of
the worknen. It is the fundanmental right of every one in
this country, assured under the interpretation given to
Article 21 by this Court in Francis Millen’s Case, to live
with human dignity, free fromexploitation. This right to
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live with hunman dignity enshrined in Article 21 derives its
life breath fromthe Directive Principles of State Policy
and particularly clauses (e) and (f) of Article 39 and
Articles 41 and 42 and at the least, therefore, it nust
i nclude protection of the health and strength of workers,
men and women, and of the tender age of children against
abuse, opportunities and facilities for children to devel op
ina healthy manner and in conditions of freedom and
dignity, educational facilities, just and humane conditi ons
of work and maternity relief. These are the mininum
requi renments which nmust exist in order to enable a person to
l[ive with human dignity and no State neither the Centra
Government nor any State  CGovernnent-has the right to take
any action which will deprive a person of the enjoynent of
these basic essentials. Since the Directive Principles of
State Policy contained in clauses (e) and (f) of Article 39,
Article 41 and 42 are not enforceable in a court of law, it
may not  be possible to conpel the State through the judicia
process to make provi sion by statutory enactnent or
executive fiat for ensuring these basic essentials which go
to make up a life of hunan dignity but where legislation is
al ready enacted by the State providing these basic
requirements to the workmen and thus investing their right
to live wth basic human dignity, with concrete reality and
content, the State can certainly be obligated to ensure
observance of such legislation for inaction on the part of
the State in securing inplenentation of such |legislation
woul d anount to denial of the right to live wth human
dignity enshrined in Article 21, nore so in the context of
Article 256 which provides that the executive power of every
State shall be so exercised as to ensure conpliance with the
| aws nade by Parlianment and any existing | aws which apply in
that State. [103B-H 104A]

3. The State is wunder a constitutional obligation to
see that there is no violation of the fundanental right of
any person, particularly when he belongs to the

weaker sections of the community and is unable ‘'to wage a
| egal battle against a strong and powerful opponent who is
exploiting him The Central Governnent is therefore bound to
ensure observance of various social welfare and labour | aws
enacted by Parliament for the purpose of securing to the
worknmen a life of basic human dignity in conpliance with the
Directive Principles of State Policy. It nust also follow as
a necessary corollary that the State of Haryana in which the
stone quarries are vested by reason of Haryana Mnerals
(Vesting of Rights) Act 1973 and which is therefore the
owner of the mines cannot while giving its mnes for stone
quarrying operations, permt worknen to be denied the
benefit of wvarious social welfare and |abour |aws enacted
with a viewto enabling them to live a life “of  human
dignity. The State of Haryana nust therefore ensure that the
m nel essees or contractors, to whomit is giving its nines
for stone quarrying operations, observe various socia
wel fare and |abour laws enacted for the benefit of the
worknmen. This 1is a constitutional obligation which can be
enforced against the Central Government and the State of
Haryana by a wit petition under Article 32 of the
Constitution. [104 A-D

4. Wile interpreting Article 32, it nmust be borne in
m nd that our approach nust be guided not by any verbal or
formalistic canons of construction but by the paranount
obj ect and purpose for which this Article has been enacted
as a Fundanental Ri ght in the Constitution and its
interpretation nust receive illumnation fromthe Trinity of
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provi sions which per nmeat e and ener gi es the entire
Constitution nanely, the Preanble, the Fundanental Rights
and the Directive Principles of State Policy. Cause (1) of
Article 32 confers the right to nove the Supreme Court for
enforcenent of any of the fundanental rights, but it does
not say as to who shall have this right to nove the Supremne
Court nor does it say by what proceedings the Suprenme Court
may be so noved. There is no linmtation in the words of
Clause (1) of Article 32 that the fundanmental right which is
sought to be enforced by noving the Supreme Court should be
one belonging to the person who noves the Supreme Court nor
does it say that the Supreme Court should be noved only by a
particular kind of proceeding. It is clear on the plain
| anguage of clause (1) of Article 32 that whenever there is
a violation of a fundanental right, any one can nove the
Suprenme Court for enforcenment of such fundamental right. O
course, the court would not, in exercise of its discretion,
i ntervene at theinstance of a neddl esone interloper or busy
body and ‘would ordinarily insist . that only a person whose
fundanental right is violative should be allowed to activise
the court, but there is no fetter upon the power of the
court to entertain a proceeding initiated by any person
other than the one whose fundamental right is violated,
though the court would not ordinarily entertain such a
proceedi ng, since /the person whose fundanental right is
viol ated can always approach the court” and if he does not
wish to seek judicial redress by nmoving the court, why
shoul d sone one el se be allowed to do so on his behalf. This
reasoni ng however breaks down in the case of  a person or
cl ass of persons whose fundanmental right is violated but who
cannot have resort to the court on account of their poverty
or disability or socially or economcally disadvantaged
position and in such a case, therefore, the court can and
nmust allow any menber of the public acting bona fide to
espouse the cause of such person or class of persons. This
does not violate, in the slightest nmeasure the | anguage of
the constitutional provision enacted in clause (1) of
Article 32. [106 B-H 107A]

5. Cause (1) of Article 32 says that the Suprene Court
can be noved for enforcenent of a fundanental right by any
"appropriate’ proceeding. There
71
isno limtation in regard to the kind of proceeding
envisaged in clause (1) of Article 32 except that the
proceedi ng must be "appropriate" and this. requirenent of
appropriateness nmust be judged in the light of the purpose
for which the proceeding is to be taken, namely, enforcenent
of a fundamental right. The Constitution makers deliberately
did not lay down any particular form of proceeding for
enforcenent of a fundanental right nor did they stipulate
that such proceedi ng should conformto any rigid pattern or
straight jacket fornmula as, for exanple, in England, because

they knew that in a country like India, where thereis so
much of poverty, ignorance, illiteracy, deprivation -and
expl oitation, any i nsi stence on a rigd formul a of

proceeding for enforcenent of a fundanental right would
beconme self defeating because it would place enforcenment of
fundanental rights beyond the reach of the common nan and
the entire renmedy for enforcement of fundamental rights
which the Constitution nakers regarded as so precious and
i nvaluable that they elevated it to the status of a
fundanental right, would becone a nere rope of sand so far
as the large masses of the people in this country are
concerned. The Constitution makers therefore advisedly
provided in clause (1) of Article 32 that the Suprene Court
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may be noved by any 'appropriate’ proceeding, 'appropriate’
not in ternms of any particular formbut 'appropriate’ wth
reference to the purpose of the proceeding. [107 A-F]

Therefore where a menber of the public acting bona fide
noves the Court for enforcenment of a fundamental right on
behal f of a person or class of persons who on account of
poverty or disability or socially or econom cal |y
di sadvant aged position cannot approach the court for relief,
such nmenber of the public may nove the court even by just
witing a letter, because it would not be right or fair to
expect a person acting pro bono publico to incur expenses
out of his own pocket for going to a | awer and preparing a
regular wit petition  for being filed in court for
enforcenent of the fundanental right of the poor and
deprived sections of the comunity and in such a case, a
letter addressed by him can legitimately be regarded as an
"appropriate" proceedi ng: [107 F-H

6. Public Interest litigation is not in the nature of
adversary litigation but it is a chall enge and an
opportunity to the governnent and its officers to nmake basic
human rights —meaningful to the deprived and vulnerable
sections of the community and to assure them social and
econom c justice which is the signature tune of our
Constitution. When ‘the Court entertains. public interest,
litigation, it does not do so in a cavilling spirit or in a
confrontational nood  or with a viewto tilting at executive
authority or seeking to wunsurp it, but its attenpt is only
to ensure observance of soci al —~and economni c rescue
programmes, |egislative as well as executive, framed for the
benefit of the have-nots and the handi capped and to protect
them agai nst violation of their basic hunman rights, which is
al so the constitutional obligation of the executive. The
Court is thus nerely assisting in the realisation  of the
constitutional objectives. [102 DDE, GH, 103 A-B]

7. Clause (2) of Article 32 conferring power on the
Supreme Court "to issue directions, or orders, or wits,
including wits in the nature of habeas corpus, mandanus,
prohi bition, quo warranto and certiorari" which ever may be
appropriate, for enforcenent of —any of the fundanenta
rights, is in the wdest terns. It is not confined to
i ssuing the high prerogative wits of habeas corpus,
mandanus, prohibition, certiorari, and quo warranto, which
are hedged in by strict conditions differing fromone wit
to another. But it is nuch wder and includes withinits
matrix, power to issue any directions, orders or wits which
may be appropriate
72
for enforcenent of the fundamental right in question and
this is mnmde amply clear by the inclusive clause  which
refers to in the nature of habeas corpus, mandanus,
prohi bition, qua warranto and certiorari. Therefore even if
the conditions for issue of any of these high prerogative
wits are not fulfilled, the Supreme Court woul d have power
to issue any direction, order or wit including a wit in
the nature of any high prerogative wit. This provision
conferring on the Supreme Court power to enforce the
fundanental rights in the widest possible terms shows the
anxiety of the Constitution makers not to allow any
procedural technicalities to stand in the way of enforcenent
of fundanental rights. The Constitution makers clearly
i ntended that the Supreme Court should have the anplest
power to issue whatever direction, order or wit nmay be
appropriate in a given case for enforcenment of a fundanenta
right. That is why the Constitution is silent as to what
procedure shall be followed by the Suprene Court in
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exercising the power to issue such direction or order or
wit as in Article 32 and advisedly so, because the
Constitution makers never intended to fetter the discretion
of the Supreme Court to evolve a procedure appropriate in
the circumstances of a given case for the purpose of
enabling it to exercise its power of enforcing a fundanenta

right. Neither clause (2) of Article 32 nor any other
provision of the Constitution requires that any particul ar
procedure shall be followed by the Suprene Court in
exercising its power to issue an appropriate direction

order or wit. The purpose for which the power to issue an
appropriate direction, order or wit is conferred on the
Suprenme Court is to secure enforcenment of a fundanenta

right and obvi ously therefore, what ever procedure is
necessary for ful fillment  of that purpose nust be
perm ssible to the Supreme Court. [108 B-H, 109 A-B]

8. It is not at all obligatory that an adversaria
procedure, where each party produces his own evidence tested
by cross ‘examination by the other side and the judge sits
like an. ‘unpire and decides the case only on the basis of
such material as nay be produced before himby both parties,
must be followed in a proceeding under Article 32 for
enforcenent of a fundanental right. In fact, there is no
such constitutional ~ conpul sion enacted "in clause (2) of
Article 32 or in /any other part of the Constitution. There
is nothing sacrosanct about the adversarial procedure with
evidence led by either party and tested by cross-exnai nation
by the other party and the judge playing a positive role has
become a part of our |egal systembecause it is enbodied in
the Code of Civil procedure and the Indian Evidence Act. But
these statutes obviously have no application where a new
jurisdiction is created in the Suprene Court for enforcenent
of a fundanental right. Therefore it isnot justifiedto
i mpose any restriction on the power of the Suprene Court
adopt such procedure as it thinks fit in exercise of its new
jurisdiction, by engrafting adversarial procedure on it,
when the constitution nmakers have deliberately chosen not to
insist on any such requirenent and instead left it open to
the Supreme Court to follow such procedure as it thinks
appropriate for the purpose of securing the end for which
the power is conferred nanely, enforcenent of a fundamental
right.[109 B-Q

9. The strict adherence to the adversarial procedure
can some tines lead to injustice, particularly when the
parties are not evenly balanced in social or economc
strength. Where one of the parties to a litigation bel ongs
to a poor and deprived section of the conmunity and does not
possess adequate social and material resources, he is bound
to be at a disadvantage as against a strong and powerful
opponent under the adversary system of justice, because of
his difficulty in getting conpetent |egal representation and
nore than anything else, his inability to produce relevant-
73
evi dence before the court. Therefore, when the poor  cone
before the court, particularly for enforcenent of their
fundanental rights, it is necessary to depart from the
adversarial procedure and to evolve a new procedure which
will make it possible for the poor and the weak to bring the
necessary material before the court for the purpose of
securing enforcement of their fundanmental rights. |[If the
adversarial procedure is truly followed in their case, they
woul d never be able to enforce their fundamental rights and
the result woul d be not hing but a nockery of the
Constitution. Therefore the Courts should abandon the
| ai ssez faire approach in the judicial process particularly
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where it involves a question of enforcenent of fundanenta

rights and forge new tools, devise new nethods and adopt new
strategies for the purpose of meking fundanmental rights
nmeani ngful for the large masses of people. And this is
clearly perm ssible on the | anguage of clause (2) of Article
32 because the Constitution makers while enacting that
cl ause have deliberately and advisedly not used and words
restricting the power of the court to adopt any procedure
which it considers appropriate in the circunmstances of a
gi ven case for enforcing a fundanental right. [110 B-F]

10. It is obvious that the poor and the di sadvant aged
cannot possibly produce relevant material before the Court
in support of their case and equally where an action is
brought on their behalf' by a citizen acting pro bono
publico, it would be alnobst inpossible for himto gather the
rel evant material and place it before the Court. In such a
case the Suprene Court would be failing in discharge of its
contiotnal duties of enforcing, a fundamental right if it
refuses to intervene because the stitupetitioner bel onging
to the underprivileged segnent of society or a public
spirited citizen espousing his cause is unable to produce
the relevant material before the court. If the Supreme Court
were to adopt a passive approach and decline to intervene in
such a case because rel evant material has not been produced
before it by the party seeking its intervention, the
fundanental rights would remain nerely a teasing illusion so
far as the poor and di sadvant aged sections of the conmunity
are concerned. Therefore the Suprene Court has evolved the
practice of appointing commssions for the  purpose of
gathering facts and data in regard to a conplaint of breach
of a fundamental right nmade on behal f of the weaker sections
of the society. The Report of the comm ssioner would furnish
prima facie evidence of the facts and data gathered by the
conmi ssioner and that is why the Suprene Court is careful to
appoint a responsible person _as comm ssioner to make an
inquiry or investigation into thefacts relating to the
conplaint. Even in the past the Suprene Court has appointed
sonetines a district magi strate, sonetinmes a district Judge
sonetine a professor of law, sonetinmes a -journalist,
sonetines an officer of the court and sonetimes an advocate
practising in the court, for the purpose of carrying out an
enquiry or investigation and making report-—to the court
because the conmm ssioner appointed by the Court nust be a
responsi bl e person who enjoys the confidence of the court
and who is expected to carry out his assignnment objectively
and inmpartially wthout any predilection or prejudice. Once
the report of the commssioner is received, copies of it
woul d be supplied to the parties so that either party, if it
wants to dispute any of the facts or date stated in the
Report, may do so by filing an affidavit and the court then
consider the report of the conm ssioner and the affidavits
whi ch may have been filed and proceed to adjudi cate upon the
issue arising in the wit petition. It would be entirely for
the Court to consider what weight to attach to the facts and
data stated in the report of the conm ssioner and to what
extent to act upon such facts and data. But it would not be
correct to say that the report of the commi ssioner has no
evidentiary value at all, since the statenents
74
made in it are not tested by cross-exam nation. To accept
this contention would be to introduce the adversaria
procedure in a proceeding where in the given situation, it
is totally inapposite. [111 B-H, 112, A-B]

11. It is true that Order XLVI of the Suprene Court
Rul es 1966 makes the provisions of Order XXVI of the Code of
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Cvil Procedure, except rules 13, 14, 19 20, 21 and 22
applicable to the Suprene Court and |ays down the procedure
for an application for issue of a Comm ssion, but Oder XXV
is not exhaustive and does not detract from the inherent
power of the Supreme Court to appoint a conmission, if the
appoi nt nent of such conmission is found necessary for the
purpose of securing enforcenent of a fundanental right in
exercise of its constitutional jurisdiction under Article
32. Order XLVI of the Suprene Court Rules 1966 cannot in any
way militate against the power of the Supreme Court under
Article 32 and in fact rule 6 of Order XLVII of the Suprene
Court Rules 1966 provides that nothing in these Rules "shal
be deened to limt or otherw se affect the inherent powers
of the court to nmake such orders as nay be necessary for the
ends of justice. [112 G F]

In the instant case, therefore, the court did not act
beyond its power in appointing the conmssions for the
pur pose of making an-inquiry into the conditions of worknen
enpl oyed in the stone quarries. The petitioner in the wit
petition specifically alleged violation of the fundanenta
rights of the worknmen enployed in the stone quarries under
Articles 21 and 23 and it was therefore necessary for the
court to appoint these comnissioners for the purpose of
inquiring into the facts related to this conplaint. The
Reports of the Conmissions were clearly docunents having
evidentiary val ue and they furnished prima facie evidence of
the facts and data stated in those Reports. O course, it is
for the court to 'consider what weight it should attach to
the facts and data contained in these Reports in the |ight
of the various affidavits filed in the proceedings.[112 F-H
113 A-B]

12. The position pointed out as the power of the
Supreme Court to appoint conmm ssioners in the exercise of
its jurisdiction wunder Article 32 nust apply equally in
relation to the exercise of jurisdiction by the H gh Courts
under Article 226 for the latter jurisdiction is also a new
constitutional jurisdiction and it is conferred in 'the sane
wide terns as the jurisdiction under Article 32 and the sane
powers can and nust therefore be exercised by the H gh Court
whil e exercising jurisdiction under. Article 226. In fact,
the jurisdiction of the H gh Courts —under Article 226 is
much wi der, because the Hi gh Courts are required to exercise
this jurisdiction not only for enforcenent of a fundanenta
right but also for enforcenent of any legal right and there
are many rights conferred on the poor and the disadvantaged
which are the creation of statute and they need to be
enforced as wurgently and vigorously as fundanental rights.
[113 B-D

3: 1. The Stone quarries in the instant. case are
"mnes" within the nmeaning of the Section 2 (j) of the M nes
Act, 1952 since they are excavations where operations for
t he purpose of searching for or obtaining stone by quarrying
are being carried on but they are not open cast working
since admttedly excavations in the case of these stone
quarries extend bel ow superjacent ground. Since the worKkings
in these stone quarries extend bel ow superjacent ground and
they are not ’'open east workings’ and noreover expl osives
are admittedly used in connection with
75
the excavation, the conditions set out in the proviso to see
3 (i) (i) are not fulfilled and hence the exclusion of the
provisions of the Mnes Act 1952 (other than the excepted
sections) is not attracted and all the provisions of the
M nes Act 1952 apply to these stone quarries. The provisions
contained in chapters V, VI & VII of the Mnes Act confer




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 10 of 90

certain rights and benefits on the worknen enployed in the
stone quarries and stone crushers and these rights and
benefits intended to secure to the workman just and human
conditions of work ensuring a decent standard of life with
basic human dignity. Since the stone quarries are not being
exploited by the State of Haryana though it is the owner of
the stone quarries, but are being given out on |ease by
auction, the mne-lessees who are not only | essees but al so
occupi ers of the stone quarries are the owners of the stone
gquarries within the meaning of that expression as used in
section 2 (1) and so also are the owners of stone crushers
inrelation to their establishment. The mne-lessees and
owners of stone crushers are, therefore, |I|iable under
section 18 of the Mnes Act, 1952 to carry out their
operations in accordance with the provisions of the Mnes
Act, 1952 and the Mnes Rules, 1955 and other Rules and
Regul ati ons made under that Act and to ensure that the
rights ~and benefits conferred by these provisions are
actually and concretely nade available to the worknen. The
Central Governnent is entrusted under the Mnes Act 1952
with the responsibility of securing conpliance wth the
provi sions of that Act and of the Mnes Rules 1953 and ot her
Rul es and Regul ations nade under that Act and it is the
primary obligation ‘of the Central CGovernnment to ensure that
these provisions are conplied wth by the mne-lessees and
stone crusher owners. The State of Haryana is al so under an
obligation to take all necessary steps for the purpose of
securing conmpliance with these provisions by the nmine-
| essees and owners of stone crushers. The State of Haryana
is therefore, in any event, bound to take action to enforce
the provisions of the Mnes Act 1952 and the Mnes Rules
1955 and ot her Rul es and Regul ati ons nmade under that Act for
the benefit of the worknmen. [113 GH 114 A 115 A E G
116 B-F, 117 C D

13. The Inter-state Mgrant Wrkmen (Regulation of
Enpl oyment and conditions of - Service) Act, by sub-section
(4) of section (1) applies to every establishnment in which
five or nore inter-State Mgrant worknen are enployed or
were enployed on any day of the preceding twelve nonths and
so also it applies to every contractor who enploys or
enpl oyed five or nore inter-State migrant worknen-on any day
of the preceding twelve nonths. Section (2) sub-section (1)
Clause (b) of the Act defines contractor, in relation to an
establishnent, to nmean "a person who undertakes (whether as
an i ndependent contractor, agent, enployee or otherwise) to
produce a given result for the establishnent, other than a
mere supply of goods and articles of manufacture to such
establ i shnent, by the enploynment of worknmen or to supply
workmen to the establishnent, and includes a subcontractor,
khat edar, sardar, agent or any other person, by  whatever
nane called, who recruits or enploys workman." C ause (e) of
sub-section (1) of section (2) defines "interstate M grant
Workmen" to nean "any person who is recruited by or through
a contractor in one State wunder an agreenent or other
arrangenent for enploynent in an establishnent in another
State, whether with or wth-out the know edge of the
principal enployer in relation to such establishment." The
expression "principal enployer" is defined by clause (g) of
sub-section (1) of section 2 to nean "in relation to a mne
the owner or agent of the mine and where a person has been
naned as the manager of the nine, the person so naned."
Qoviously, therefore, the mne-lessees and owners of stone
crushers in the present case would be principal enployers
within the nmeaning of that expression as used in the Inter-
76
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State Workmen Act. Section 16 lays a duty on every
contractor enpl oying inter State m grant wor knen in
connection with the work of an establishment to provide
various other facilities particulars of which are to be
found in Rules 36 to 45 of the Inter-State M grant Wrkmen

Rul es. (These facilities i ncl ude medi cal facilities
protective clothing, drinking water, latrines, urinals and
washing facilities, rest roonms, canteens, creche and

resi dential accommodation). The obligation to provide these
facilities is in relation to the inter-State nm grant workmen
enployed in an establishnent to which the Act applies. But
this liability is not confined only to the contractor,
because Section 18 provides in so many terns that if any
al l owance required to be paid under-section 14 or 15 to an
inter-State mgrant workman i.s not paid by the contractor or
if any facility specifiedin Section 16 is not provided for
the benefit of such workman, such allowance shall be paid or
as the ~case may be, the facility shall be provided by the
principal ‘'enployer ~within such tine as may be prescribed by
the Rules and all the allowances paid by the principa
enpl oyer or _all the expenses incurred by him in this
connection nmay be recovered by him from the contractor
either by deduction from the anmount payable to the
contractor or as a debt payable by the contractor. [117 F-H
119 E-A-120 A

14. The thekedar or janmadar who i s engaged by the mne
| essees or the stone crusher owners~ to recruit workmen or
enpl oy them on behalf of the nmine |l essees or stone crusher
owners would clearly be a ’contractor’ w thin the neaning of
that termas defined in Section 2 sub-section (1) clause (b)
and the workmen recruited by or through him from other
States for enmployment in the stone -quarries and stone
crushers in the State of Haryana would undoubtedly be inter-

State migrant workman . Even when the thekedar or jamadar
recruits or enploys workmen for the stone quarries and stone
crushers by sending word through the "old hands", the

workmen so recruited or enployed would be inter-State
m grant workmen, because the "old hands" would be really
acting as agents of the thekedar or jamadar for the purpose
of recruiting or enploying workmen crushers in the State of
Haryana. [121-E]

15. In addition to the rights and benefits conferred
upon him under the Inter-State Mgrant worknmen Act and the
inter-State Mgrant W rkmen Rules, an inter-State nigrant
workman is also, by reason of Section 21, entitled to the
benefit of the provisions contained in the W rkmen s
Conpensation Act 1923, The Paynment of Wages Act 1936, The
Enpl oyees’ State I nsurance Act 1948, The Enpl oyees’
Provident Funds and Msc. Provisions Act, 1952, and the
Maternity Benefit Act 1961. [122 B-(]

The obligation to give effect to the provisions
contained in these various laws is not only that of the
jamadar or thekedar and the mnel essees and stone crushers
owners (provided of course there are 5 or nore inter-State
M grant Workmen enpl oyed in the establishnent) but al so that
of the Central Government because the Central GCovernment
being the "appropriate Government" within the neaning of
Section 2(1)(a) is under an obligation to take necessary
steps for the purpose of securing conpliance wth these
provisions by the thekedar or jamadar and m ne-| essees and
owners of stone crushers. The State of Haryana is al so bound
to ensure that these provisions are observed by the thekedar
or jamadar and minel essees and owners of stone crushers.
[122 D F]

16. If the Jamadar or thekadar in a stone quarry or
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stone crusher is a contractor’ within the neaning of the
definition of the termin the Inter-State M grant

77

Wor kmen Act, he would a fortiorari be 'contractor’ also for
the purpose of Contract Labour Act and any worknmen hired in
or in connection with the work of stone quarry or stone
crusher by or through the jamadar or thekedar would be
worknmen entitled to the benefit of the provisions of the
Contract Labour Act. Wwere therefore the thekedar for
Jamadar is a Contractor, and the worknen are enployed as
"contract |abour’ within the neaning of these expressions as
used in the Contract Labour Act the Contractor as well as
the principal enployer would be liable to conply with the
provisions of the Contract. Labour Act and the Contract
Labour Rules and to provide to the contract |abour rights
and benefits conferred by these provisions. The Centra
Governnment being the "appropriate governnent” wthin the
nmeani ng of section 2 sub-section (1) «clause (a) would be
responsi bl'e for ensuring conpliance wth the provisions of
the Contract Labour Act and the Contract Labour Rules by the
m ne-1 essees and stone crushers  owners and the thekedar or
jamadar. So also, for reasons discussed while dealing with
the applicability of the Mnes Act 1952 and the Inter State
M grant Workmen Act, the State of Haryana. woul d be under an
obligation to enforce the provisions of the Contract Labour
Act and the Contract’ Labour Rules for the benefit of the
wor knmen. [123 E-F, H 124 A-C

17. There can be no doubt andindeed this was not
di sputed on behalf of the respondents, that' ‘the M nimm
Wages Act 1948 is applicableto worknen enployed in the
stone quarries and stone crushers. Therefore whatever be the
node of paynment followed by the mine |essees and stone
crusher owners, the workmen nust get nothing | ess than the
m ni num wage for the job which is being carried out by them
and if they are required to carry out additionally any of
the functions pertaining to another job or occupation for
which a separate minimum wage is prescribed, they nust be
paid a proportionate part of such m ni rumwage in addition
to the mninmmwage payable to themfor the work primarily
carried out by them The system of paynment which is being
followed in the stone quarries and stone crushers, under
whi ch the expenses of the explosives and of drilling holes
are to be borne by the worknen out of their own wages,
shoul d be changed and the explosives required for carrying
out blasting should be supplied by the mne | essees or the
jamadar or thekedar without any deduction being nade out of
the wages of the workmen and the work of drilling holes and
shot firing should be entrusted only to those who have
received the requisite training under the M nes Vocationa
Training Rules 1966. So far as the conplaint of the
petitioner that the workmen enployed in the stone quarries
and stone crushers are not being paid the nini mum wage due
and payable for the work carried out by themis concerned,
it is amtter which wuld have to be investigated —and
determ ned. [124C, 125 A-E]

The Bonded Labour systemis intended to strike against
the system of bonded |abour which has been a shameful scar
on the Indian Social Scene for decades and which has
continued to disfigure the life of the nation even after
i ndependence. The Act was brought into force through out the
length and breadth of the country wth effect from 25th
Oct ober 1975, which means that the Act has been in force now
for alnbst 8 years and if properly inplemented, it should
have by this time brought about conplete identification
freeing and rehabilitati on of bonded |abour. But as
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official, sem-official and non-official reports show, we
have yet to go a long way in w ping out this outrage agai nst
humanity. [126 A-C]

18. It is clear bonded labour is a form of forced
| abour and Section 12 of the Bonded Labour System
(Abolition) Act 1976 recogni ses this sel f - evi dent
proposition by laying a duty on every District Magistrate
and every officer specified
78
by him to inquire whether any bonded |abour system or any
other form of forced I|abour is being enforced by or on
behal f of any person and, if so, to take such action as may
be necessary to eradicate the enforcenent of such forced
| abour. The thrust of the Act is against the continuance of
any form of forced labour. It is of course true that,
strictly speaking, a bonded |abourer nmeans a |abourer who
incurs or has or i's presuned to have incurred a bonded debt
and a /bonded debt neans an advance obtained or presuned to
have been obtained by a bonded |abourer wunder or in
pur suance of the bonded | abour systemand it would therefore
appear that before a |abourer can 'be regarded as a bonded
| abourer, he rmust not only be forced to provide |abour to
the enployer but he must have also received an advance or
ot her econom ¢ consideration fromthe enpl oyer unless he is
made to provide forced | abour in pursuance of any custom or
social obligation or by reason of  his birth in any
particul ar caste or comunity. [130 A-D

19. The contention of the State of Haryana that the
burden of proof under the bonded 1 abour System (Abolition)
Act, 1976 is upon the bonded | abourers is m sconceived. To
insist that the bonded | abourers nust first prove that they
are providing forced labour in consideration of an advance
or other econonic consideration received by themand then
only they would be eligible for the benefits provided under
the Act, is nothing but asking themto do a task which is
extremely difficult, if not inpossible. The | abourers would
have no evidence at all to prove so and since enpl oynent of
bonded | abour is a penal offence under the Act, the enpl oyer
woul d i nmedi ately wi thout any hesitation di sown having given
any advance or econonic consi deration to the bonded
| abourers. The insistence of proof fromtwo | abourers by the
State Government which is constitutionally nandated to bring
about change in the life conditions of the poor and
downt r odden and to ensure social justice to them is
reprehensible. [130 F-H, 131 A]

It would be cruel to insist that a ‘bonded l-abour in
order to derive the benefits of this social welfare
| egi sl ation, should have to go through a fornmal process of
trial with the normal procedure for recordi ng of evidence.
That would be a totally futile process because it is obvious
that a bonded | abourers can never stand up to the regidity
and formalism of the Ilegal process due to his poverty,
illiteracy and social and econom ¢ backwardness and if such
a procedure were required to be followed, the State
Government might as well obliterate this Act from the
statute book. It is now statistically established that nost
of bonded |I|abourers are nenbers of Scheduled Castes and
Schedul ed Tribes or other backward classes and ordinary
course of human affairs would show, indeed judicial notice
can be taken of it, that there would be no occasion for a
| abourer to be placed in a situation where he is required to
supply forced | abour for no wage or for nom nal wage, unless
he has recei ved sone advance of other economic consideration
fromthe enployer and under the consideration from the
enpl oyer and under the pretext of not having returned such
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advance or other econonic consideration, he is required to
render service to the enployer or is deprived of his freedom
of enploynent or of the right to nove freely wherever he
wants. Therefore, whenever it is shown that a |abourers is
made to provide forced |abour, the Court would raise a
presunption that he is required to do so in consideration of
an advance or other economi c consideration received by him
and he is therefore a bonded | abourer. This presunption may
be rebutted by the enployer and al so by the State Governnent
if it so chooses but unless and until satisfactory nateria
is produced for reubutting this presunption, the Court rnust
proceed on the basis that the | abourer is a bonded | abourer
entitled to the benefit of the provisions of the Act. The
State Covernnent cannot
79
be permtted to repudiate its obligation to identify,
rel ease and rehabilitate the bonded |abourers on the plea
that though the concerned | abourers may be providing forced
| abour, the State Governnent does not owe any obligation to
themunless and until they show in an appropriate |ega
proceedi ng conducted according to the rules of adversary
system of justice, that they are bonded | abourers. [131 CH
132 A

20. Though section 13 provides for. constitution of a
Vigilance Committee in each District and each sub-division
of a District, the Governnent of Haryana, for some reason or
the other, did not constitute any Vigilance Comittee unti
its attention was drawn to this requirenment of the |aw by
this Court. It may be that according to the Governnent of
Haryana there were not at any -time any bonded |abourers
within its territories, but even so Vigilance Commttees are
required by Section 13 to be constituted because the
function of the Vigilance Committeeis to identify bonded
| abourers, if there are any, and to free and rehabilitate
themand it would not be right for the State CGovernment not
to constitute vigilance Committees on the assunption that
there are no bonded |abourers (at all. In constituting
Vigilance Cormittee in each District and sub-division, the
Haryana Governnment would do well to.include representatives
of non-political social action groups operating at the grass
root level, for it is only through such social action groups
and voluntary agencies that the problens of identification
of bonded | abour can be effectively solved. [128 E-H, 129 A-
Bl

The magi strates and judicial officers take a very
lenient view of violations of l[abour [|aws enacted for the
benefits of the workmen and let off the defaulting enployers
with small fines. There have al so been occasions where the
magi strate and judicial officers have scotched prosecutions
and acquitted or discharged the defaulting enployers on
hyper technicalities. This happens largely because the
magi strates and judicial officers are not sufficiently
sensitised to the inmportance of the observance of ' labour
laws with the result that the | abour |laws are all owed to be
i gnored and breached with utter callousness and indifference
and the worknmen begin to feel that the defaulting enployers
can, by paying a fine which hardly touches their pocket,
escape from the arm of law and the |abour |aws supposdely
enacted for their benefit are not neant to be observed but
are nerely decorative appendages intended to assuage the
consci ence of the workmen. The Magistrates and Judicia
Oficers should take a strict view of violation of |abour
laws and to inpose adequate punishnent on the erring
enpl oyers so that they nmay realise that it does not pay to
conmit a breach of such laws and to deny the benefit of such
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laws to the workmen. [145 A-D

21. The Court issued several directions to the Centra
Government  and the State Governnent and the various
authorities for inplenmenting the provisions enacted in
various social welfare laws for the benefit of the workmen
enployed in the stone quarries and stone crushers in the
state of Haryana. So that the poor worknmen who lead a
m serabl e exi stence nmay one day be able to realise that
freedomis not only the nonopoly of a few but belongs to
themall and that they are also equally entitled along with
others to participate in the fruits of freedom and
devel opnent. [132 D, 145 D F]
PER PATHAK, J CONCURRI NG

(1) Public Interest Litigation in its present form
constitutes a new chapter in our judicial system It has
acquired a significant -degree of importance in the
jurisprudence practised by our. courts and has evoked a
lively, if somewhat con-
80
troversial, response inlegal <circles, in the nedia and
among the  general public. In our country, this new class of
l[itigation is justified by its protagonists on the basis
generally of vast areas in our population of illiteracy and
poverty, of social ‘and -econom c backwardness, and of an
i nsufficient awareness and appreciation of individual and
collective rights. These handi caps have denied nmllions of
our countrymen access to justice. Public interest litigation
is said to possess the potential or providing such access in
the milieu of a newethos, in which participating sectors in
the admi nistration of justice cooperate in the creation of a
system which prom ses  legal relief wthout  cunbersone
formality and heavy expenditure. 1In the result, the |ega
organi sation has taken on a radically new dinension, and
correspondingly new perspectives  are ~opening up before
judges and |awyers and State Law agencies in the tasks
before them A crusading zeal is abroad, view ng the present
as an opportunity to awaken the political and |egal 'order to

the objectives of soci al justice projected in our
constitutional system New slogans fill the air, and new
phrases have entered the |egal dictionary, and one hears of
the "justicing system being galvanised into - supplying

justice to the soci oecononic di sadvant ages. These urges are
responsible for the birth of new judicial concepts. and the
expandi ng hori zon calpower. They claim to represent  an
i ncreasi ng enphasis on social welfare and a ~progressive
humani tarianism To the mind trained in the certainty of the
law, of defined principles, of binding precedent, and the
common | aw doctrine of stare decisis, the future is fraught
with confusion and disorder in the 1legal world and severe
strains in the constitutional system At the |owest, there
is an uneasy doubt about where we are going. [If public
interest litigation is to conmand broad acceptance attention
must be paid to certain relevant considerations. The history
of human experience shows that when a revolution in.ideas
and in action enters the life of a nation, the nascent power
so released possesses the potential of throwing the
prevailing social order into disarray. In a changing
soci ety, wisdom dictates that reformshould energe in the
existing polity as an ordered change produce through its
institution. Mdreover, the pace of change needs to be
handled with care lest the institutions thenselves be
endangered. [152 F-H, 153 A-C, 153 G 154 A-B]

1:2 Like the Warren Court’s affirmative action
programes for the benefit of mnorities and other socially
or econom cally disadvantaged interests through the avenues
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of Public Law, the courts in India, are beginning to apply a
simlar concept of constitutional duty. The doctrine of
standing has been enlarged in India to provide, where
reasonably possible, access to justice to |arge sectors of
people for whomso far it had been a matter of despair. It
istine indeed for the lawto do so. In |arge neasure, the
traditional conception of adjudication represented the
soci oecononmic vision prevailing at the turn of the century.
In India, as the consciousness of social justice spread
though our rmulti-layered social order, the constitution
began to come under increasing pressure from social action
groups petitioning on behalf of the wunder privileged and
deprived sections of society for the fulfillment of their
aspirations. Despite the varying fortunes of the nunber of
cases of public interest litigation which have entered the
Supreme Court, Public Interest Litigation constitutes today
a significant segnent of the court’s docket. [154 D. 156 A-
d

2:1. The provisions of Article 32 do not specifically
indicate who can nove the Court. In the absence of a
confining provision in that respect, it is plain that a
petitioner may be anyone in-~ whom the Law recognises a
standing to maintain an action of such nature. [156 E]
81

2:2. As regards the form of proceeding and its
character, Article /32 speaks generally of "appropriate
proceedings." It should be a proceeding which can
appropriately lead to an adjudication of the claimnade for
the enforcenent of a fundamental right and can result in the
grant of effective relief. Article 32 speaks of the Court’s
power "to issue direction or orders of wits, and the
specific reference to "wits in the nature of habeas corpus,
mandanus, prohibition, quo warranto ~and certiorari" is by
way of illustration only. They do not exhaust the content of
the Court’s power under Article 32. [156 F-Q

3:1. Apractice has grown in the public of invoking the
jurisdiction of this Court by a sinple |etter conpl aining of
alegal injury to the author or to sone other ~“person or
group of persons, and the Court has treated such letter as a
petition under Article 32 and entertained the proceeding
wi thout anything nmore. It is only conparatively recently
that the Court has begun to call for the filing of a regul ar
petition on the letter. There is grave danger inherent in a
practice where a nere letter is entertained as a petition
froma person whose antecedents and status are unknown or so
uncertain that no sense of responsibility can, ~wthout
anything nore, be attributed to the comrunication. There is
good reason for the insistence on a docunment being set out
ina form or acconpanied by evidence, indicating that the
al l egati ons nmde in it are nmade with a sense of
responsibility by a person who has taken due ‘care and
caution to verify those allegations before naking them A
plaint instituting a suit is required by the Code of G vi
Procedure to conclude with a clause verifying the pl eadings
contained in it. A petition or application filed in court is
required to be supported on affidavit. These safeguards are
necessary because the docunent, a plaint or petition or
application, conmences a course of litigation involving the
expenditure of public tine and public npney, besides in
appropriate cases involving the issue of sumobns or notice
to the defendant or respondent to appear and contest the
proceedi ng. Men are busy conducting the affairs of their
daily lives, and no one occupied with the responsibilities
and pressures of present day existence welcomes being
summoned to a law court and involved in a litigation. A
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docunent nmaking allegations without any proof whatever of
responsibility can conceivably constitute an abuse of the
process of law. Therefore, in special circunstances the
docunent petitioning the court for relief should be
supported by satisfactory verification. This requirenent is
all the greater where petitions are received by the Court
through the post. It is never beyond the bound of
possibility that an unverified conmuni cati on received
through the post by the court may in fact have been enpl oyed
mala fide, as an instrument of coercion or blackmail or
ot her oblique notive against a person named therein who
hol ds a position of honour and respect in society. The Court
nmust be ever vigilant against the abuse of its process. It
cannot do that better in this matter than insisting at the
earliest stage, and before issuing notice to the respondent,
that an appropriate verification of the allegations be
supplied. The requirenent is - inperative in private |aw
litigation. Having regard to its nature and purpose, it is
equal ly attracted to public interest litigation. Wiile this
Court has readily acted wupon letters and telegrans in the
past, there is need to insist now on an appropriate
verification of the petitioner other conmunication before

acting on it. It wll always be a matter for the court to
decide. on what petition wll it require verification and
when will it waive'therule. [157 B-H, 158 A-C

3:2. All communications and petitions invoking the

jurisdiction of the Court nust be addressed to the entire
Court, that is to say, the Chief Justice and his conpanion
judges, No such communication or petition can properly be
addr essed

82

to a particular judge. Wien the jurisdiction of the Court is
invoked, it the jurisdiction of the entire court. Wich

Judge or Judges will hear the case is exclusively a matter
concerning the internal regulation of the business of the
Court, interference with which by-a |litigant or nenber of

the public constitutes the grossest inpropriety. It is well
established that when a division of the Court house and
decides cases it is in law regarded as a hearing ‘and a
decision by the Court itself. The judgnent pronounced and
the decree or order made are acts of the Court, and
accordingly they are respected, obeyed —and enf or ced
throughout the land. It is only right and proper that this
shoul d be known clearly to the lay public. Conmunications
and petitions addressed to a particular Judge are i nproper
and violate the institutional personality of the Court. They
also enbarrass the judge to whom they are personally
addressed. The fundamental conception of the Court nust be
respected, that is a single indivisible institution of
united purpose and exi sting sol el y for t he hi gh
constitutional functions for which it has been created. The
conception of the Court as a |oose aggregate of individua
Judges, to one or more of whom judicial access my be

particularly had, undermnes its very existence and
endangers its proper and effective functioning. [158 E-H
159 A

4:1. In public interest litigation, the role held by

the Court is more assertive than in traditional actions.
Viewed from the Warren Court’s experience the role of the
Court is creative rather than passive, and it assumes a nore
positive attitude in determning facts. Not infrequently
public interest litigation affects the rights of persons not
before the Court, and in shaping the relief the court nust
invariably take into account its inpact on those interests.
Moreover, when its jurisdiction is invoked on behalf of a
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group, it 1is as well to renenber that differences may exi st
in content and enphasis between the clainms of different
sections of the group. For all these reasons the court nust
exerci se the greatest caution and adopt procedures ensuring
sufficient notice to all interests likely to be affected.
Moreover, the nature of the litigation sonetimes involves
the continued intervention of the Court over a period of
time, and the organising of the litigation to a satisfactory
conclusion calls for judicial statemanship, a cl ose
understandi ng of constitutional and legal values in the
context of contenporary social forces, and a judicious mx
of restraint and activism determined by the dictates of
existing realities. Inportantly, at the sane tine, the Court
nmust never forget that its jurisdiction extends no farther
than the legitimate limts of its constitutional powers, and
avoid trespassing into political territory which under the
Constitution has been appropriaated to other organs of the
State. [159 B; D@

4;2. The  procedures adopted by the Court in cases of
public interest litigation nust of course be procedures
desi gned and shaped by the Court wth a viewto resolving
the problem presented before it on determning the nature
and extent of relief accessible in the circunstances.
VWat ever the procedure adopted by the " court it nust be
procedure known to judicial tenets and characteristic of a
judicial proceeding.” There are nmethods ‘and avenues of
procuring nmaterial available to executive and |egislative
agencies and often enployed by them for the efficient and
effective discharge of the tasks before them Not all those
met hods and avenues are available to the Court. the Court
nmust ever renind itself that one of the indiciaidentifying
it as a Court is the nature and character of the procedure
adopted by it in determning a controversy. It is in that
sense limted in the evolution of procedures pursued by it
in the process of an adjudication, and in the grant and
execution of the relief. Legal jurisprudence has 'in its
hi st ori cal
83
devel opnent identified certain fundanmental principles which
formthe essential constituents of judicial procedure. They
are enployed in every judicial proceeding, and constitute
the basic infrastructure along whose chamacts flows the
power of the Court in the process of adjudication. [159 H
160 A-Dj

4:3. What should be the conceivable frame work of
procedure in public interest litigation does not admt of a
clear cut answer. It is not possible to envisage a defined
pattern of procedure applicable to all cases. O necessity
the pattern which the Court adopts wll vary wth the
circunstances of each case. But, if there is a statute
prescribing a judicial procedure governing the particular
case the Court nust follow such procedure. It is not open to
the Court to bypass the statute and evolve a different
procedure at variance with it. \Were, however, the procedure
prescribed by statute is inconplete or insufficient, it wll
be open to the Court to supplenent it by evolving its own
rul es. Nonethel ess, the supplenmentary procedure nmust conform
at all stages to the principles of natural justice. There
can be no deviation fromthe principles of natural justice
and other well accepted procedural norns characteristic of a
judicial proceeding. They constitute an entire code of
general principles of procedure, tried and proven and
hal | owed by the sanctity of combn and consi stent acceptance
during long years of the historical devel opnent of the |aw.
The general principles of law, to which reference is nade
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here, command the confidence, not nerely of the judge and
the lawyer and the parties to the litigation, but supply
that basic credible to the judicial proceeding which
strengthens public faith in the Rule of Law. They are rules
rooted in reason and fairplay and their governance
guarantees a just disposition of the case. The Court should
be wary of suggestions favouring novel procedures in cases
where accepted procedural rules will suffice. [160 E-H 161
Al

5:1. Article 32 confers the wi dest anplitude of power
of this Court in the matter of granting relief. It has power
to issue "directions or orders of wits", and there is no

specific indication, no express language, limting or
circunscribing that power. Yet, the power is limted by the
very nature, that its “judicial power. It is power which
pertains to the judicial ~organ of the State, identified by
the very nature off the judicial institution. There are

certai n fundamental constitutional concepts which, although
el ementary, need to be recalled at tinmes. The constitution
envi sages a broad division of the power of the State between
the | egislature, the executive and the judiciary. Although
the division is not precisely demarcated, there is genera
acknow edgenment of its limts. The limts can be gathered
fromthe witten text of the Constitution, from conventions
and constitutional / practice, and froman entire array of
judicial decisions. /The constitutional ~|awer concedes a
certain nmeasure of overlapping in functional action anobng
the three organs of « the State. But there is no warrant for
assum ng geonetrical congruence. It is conmon  place that
while the | egi sl ature enacts the law ~ the executive
i mpl enents it and the court interprets it and, in doing so,
adjudi cates on the validity of executive action and under
our Constitution, even judges the wvalidity of t he
legislation itself. And yet it is well recognised that in a
certain sphere the legislature is possessed of judicia
power, the executive possesses a nmeasure of both |egislative
and judicial functions, and the  court, in its /duty of
interpreting the law, acconplished in its perfected action a
mar gi nal degree of |egislative exercise. Nonetheless, ‘a fine
and delicate balance is envisaged under our  Constitution
between these primary institutions of the State. In every
case the Court should determne the true limts of “its
jurisdiction and, having done so, it should take care to
remain within the restraints of its jurisdiction. {161 B-H

162 A
84

5:2. This aspect of Court action assumes especia
significance in public interest litigation. It bears upon
the legitinmacy of the judicial institution, and /that

legitimacy is affected as nmuch by the solution presented by
the Court in resolving a controversy as by the manner in
which the solutionis reached. In an area of judicia
functioning where judicial activism finds room for  play,
where constitutional adjudication can becone an instrunent
of social policy forged by the personal political philosphy
of the judge, this is an inportant consideration to keep in
mnd. [162 B-C

5:3. Where the Court enbarks upon affirmative action in
the attenpt to renmedy a constitutional inbalance within the
soci al order, fewcritics will find fault with it so long as
it confines itself to the scope of its legitinmate authority.
But there is always the possibility, in public interest
litigation, of succunbing to the tenptation of crossing into
territory which properly pertains to the Legislature or to
the Executive Government. For in nost cases the jurisdiction
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of the Court is invoked when a default occurs in executive
adnmi ni stration, and sonetinmes where a void in comunity life
remains unfilled by legislative action. The resulting public
grievance finds expression through social action groups,
whi ch consider the Court an appropriate forumfor renoving
the deficiencies. Indeed, the citizen seens to find it nore
convenient to apply to the Court for the vindication of
constitutional rights than appeal to the executive or
| egi sl ati ve organs of the State. In the process of
correcting executive error or renoving |egislative omnission
the Court can so easily find itself involved in policy
making of a quality and to a degree characteristic of
political authority, and indeed run the risk of being
m st aken for one. An excessively political role identifiable
with political governance betrays the Court into functions
alien to its fundanental character, and tends to destroy the
del i cate bal ance envisaged in. our constitutional system
between'its three basic institutions. The Judge, conceived
in the true classical nould, is an inpartial arbiter, beyond
and above political bias and prejudice, functioning silently
in accordance with the Constitution and his judicia
consci ence. Thus does he nmaintain the legitimcy of the
institution he serves and honour the trust which his office
has reposed in him [162 D H

The affirmative ‘schenes framed in. public interest
litigation by the / Court sonet i nes require detail ed
admini stration wunder constant judicial supervision over
protected periods. = The lives of large sections of people
some of whom have had no voice in the decisions, are shaped
and ordered by mandatory Court action extending into the

future. In that context it is as well to renenber that
public approval and public consent assune materi a
importance in its successful inplenentation. In contrast

with policy making by |egislation, where a |large | body of
| egi sl ators debate on a proposed |egislative enactnent, no
such visual inpact can be perceived when judicial decrees
are forged and fashioned by a few(judicial personages in the
confines of a Court. The nystique of the robe, at the stage
of deci si on- maki ng, is associated traditionally’ wth
cloistered secrecy and confidentiality and the end-result
commonly issues as a final definitive act of the Court. It
is a serious question whether in every case the same awesomne
respect and reverence will endure during different stages of
affirmati ve action seeking to regulate the |lives of |arge
nunbers of people, some of whom never participated. in the
judicial process. [163 A-D

5:4. Treating wth public interest litigation requires
nore than |egal scholar ship and a know edge of text book
law. It is of the utnobst inportance in such
85
cases that when fornulating a schenme of action, ‘the Court
nmust have due regard to the particular circunstances of the
case, to surrounding realities including the potential for
successful inplenentation, and the likelihood and degree of
response from the agencies on whomthe inplenmentation wll
depend. In nobst cases of public interest litigation, there
will be neither precedent nor settled practice to add wei ght
and force to the validity of the Court’s action. The exanple
of simlar cases in other countries can afford little
support. The successful inplenentation of the orders of the
Court will depend upon the particular social forces in the
backdrop of | ocal history, t he prevailing econom ¢
pressures, the duration of the stages involved in the
i mpl enent ati on, the nomentum of success from stage to stage,
and the acceptability of the Court’s action at all tines by
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those involved in or affected by it. [163 E-QG

5:5. An activist Court spearheading the novenent for
t he devel opnent and ext ensi on of t he citizen's
constitutional rights, for the protection of individua
liberty and for the strengthening of the socioeconomc
fabric in conpl i ance with decl ar ed constitutiona
objectives, will need to nove with a degree of judicial
circunspection. In the centre of a social order changing
with dynamic pace, the Court needs to balance the authority
of the past with the urges of the future. In that task the
court must ever be conscious of the constitutional truism
that it possesses the sanction of neither the sword nor the

pursue and that its strength lies basically in public
confidence and support, and that consequently the legitinacy
of its acts and decisions nust remain beyond all doubt.

Theref ore, whatever the case before it, whatever the context
of facts and legal rights, whatever the social and econonic
pressures of the tinmes, whatever the personal phil osophy of
the Judge, let it not be forgotten that the essentia
identity of 'the institution, that it is a Court, nust remain
preserved so that every _action of the Court is inforned by
the fundamental norns of | aw, and by the principles enbodi ed

inthe Constitution -and other sources of law If its
contribution to the Jurisprudential ethos of society is to
advance our constitutional objectives, it must function in

accord with only those principles which enter into the
conposition of judicial action and give to its essentia
quality. [163 H, 164 A-D

5:6. There is a great nerit in the Court proceeding to
decide an issue on the basis of strict |legal principle and
avoi ding carefully the influence of purely enptional appeal
For that alone gives the decision of the Court a direction
which is certain, and wunfaltering, and that especia
permanence in |egal jurisprudence which nakes it a base for
the next step forward in the further progress of the |aw
I ndeed, both certainty of " substance and certainty of
direction are indispensable requirements in the devel opnent
of the law, and invest it wth the credibility /which
comands public confidence in its legitimcy. [165 A-B]

This warning is of especial significance in these
times, during a phase of judicial history when a few social
action groups tend to show evidence of presumng that in
every case the court nust bend and nould its decision to
popul ar notions of which way a case should be decided. [165
d

As new areas open before the Court wth nodern
devel opnents in jurisprudence, in a world nore sensitive to

human rights as well as the inpact of technologica
progress, the Court will becone increasingly consious of its
expandi ng jurisdiction. That is i nevitable. But its

responsibilities are correspondingly great, and  perhaps
never greater than now [165 D
86

It nust be remenbered that there is no higher Court to
correct over the Supreme Court its errors, and that its
Judge wear the mantle of infallibility only because their
decisions are final. That the Judges sit at the apex of the
judicial administration and their word, by constitutiona
mandate, is the law of the |and can i nduce an unusual sense
of power. It is a feeling Judges must guard against by
constantly rem nding thenselves that every decision nust be
gui ded by reason and by judicial principles. [65 E-F]

6:1. Persons in this country obliged to serve as bonded
 abour are entitled to i nvoke Article 23 of t he
Constitution. The provisions enbodied in that clause forma
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vital constituent of the Fundanental Rights set forth in
Part 11l of the Constitution, and their violation attracts
properly the scope of Article 32 of the Constitution. [165

6:2. It is true that the reports of the court appointed
conmi ssi ons have not been tested by cross exam nation, but
then the record does not show whether any attenpt was nade
by the respondents to call them for cross examnation
Further, whether the appointnent of the comm ssioners falls
within the termof order XLVI of the Suprene Court Rules,
1966 is of technical significance only because there was
i nherent power in the court, in the particular circunstances
of this case to take that action, However, the court would
do well to issue notice to the respondents, before
appoi nting any Commi ssioner, in those cases where there is
little apprehension of the disappearance of evidence. [166
B- C]

6: 3. The present case is one of considerable inportance
to a 'section of our people,” who pressed by the twn
m sfortunes of poverty and -illiteracy, are conpelled to a
condition of life which long since should have passed into
hi story. The continued exi'stence of such pockets of
oppression and misery do no justice to the promses and
assurances extended by our Constitutionto its citizens.
[ 166 B- E]

PER AMARENDRA NATH SEN, J: (Concurring with Pathak, J.)

1. 1. Article 32 of the Constitution is clearly
attracted to the facts of the case, as in the present case
the violation of the  fundanmental right of liberty of the
wor kmen who are said to be kept in wongful and illega
detention, enployed in forced |labour, is alleged. Forced
| abour is constitutionally forbidden by Article 23 of the,
Constitution. [168 D E]

1:2. Any person who is wongfully and illegally
enpl oyed as a | abourer in violation of the provisions of the
Bonded Labour System (Abolition) Act, 1976 is in  essence
deprived of his liberty. A bonded |abourer truly becones a
slave and the freedom of a bonded | abourer in the matter of
hi s empl oynent and novenent is nore or |ess conpletely taken
away and forced |abour is thrust upon him Wen any bonded
| abourer approached this Court the real grievance that he
makes is that he should be freed fromthis bondage and he
prays for being set at liberty and liberty 1is no doubt a
fundanental right guaranteed to every person under -the
Constitution. There cannot be any manner of doubt that any

person who is wongfully and illegally detained and is
deprived of his Iliberty can approach this Court under
Article 32 of the Constitution for his freedom and w ongf ul
and illegal detention, and for being set at liberty.
Whenever any person is wongfully and illegally deprived of

his liberty, it is open to anybody who is interested in the
person to nove this Court under Article 32 'of the
Constitution for his release. It may not very often be
possi bl e for the person who is deprived of his liberty to
87
approach this Court, as by virtue of such illegal and
wongful detention, he nay not be free and in a position to
nove the Suprenme Court. [167 E-H

1: 3. The Bonded |abourers working in the far away
pl aces are generally poor and belong to the very weak
section of the people. They are also not very literate and
they may not be conscious of their own rights. Further, as
they are kept in bondage their freedomis also restricted
and they may not be in a position to approach this Court.
Though no fundamental right of the petitioner may be said to
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be infringed, yet the petitioner who conplains of the
violation of the fundanmental right of the workmen who have
been wongfully and illegally denied their freedom and
deprived of their constitutional right nust be held to be
entitled to approach this Court on behalf of the bonded
| abourers for renoving them from illegal bondage and
deprivation of liberty. [168 B-(

S.P. Gupta v. Union of India & Another, [1981] Suppl
S.C.C. 87, referred to

2:1. Article 32 or for that matter any other article
does not |ay down any procedure which has to be followed to
nove this Court for relief against the violation of any
fundanental right. Article 32 (1) only |l|ays down that the
right to nove this court by appropriate proceedings for

enforcenent  of fundanmental. rights is qguaranteed. The
Constitution very appropriately |eaves the question as to
what will constitute an appropriate proceeding for the

pur pose of enforcenent of fundanmental rights to be
determ ned by the Court. This Court when sought to be noved
under Article 32 by any party for redressing his grievance
agai nst the violation of-fundanental rights has to consider
whet her the procedure followed by the party is appropriate
enough to entitle the court to proceed to act on the sane.
No doubt this Court has franmed rules which are contained in
part 1V, Oder XXXV of the Suprenme Court Rules under the
Caption "application for enforcenent of fundanental rights"
("Article 32 of the Constitution") Generally speaking, any
party who seeks to 'nove this Court under Article 32 of the
Constitution should conformto the rules prescribed. The
rules lay down the procedure which is normally to be
followed in the matter —of any application under Article 32
of the Constitution. These rules are rules relating to the
procedure to be adopted and the rules areintended to serve
as maids to the Deity of Justice. Procedural |aw which also
forms a part of the |aw and has to be observed, is, however,
subservient to substantive | aw and the | aws of procedure are
prescribed for pronoting and furthering the ends of /justice.
There cannot be any doubt that « this Court shoul'd usually
follow the procedure laid down in O XXXV of the Rules of
this Court and should nornmally insist on a petition properly
verified by an affidavit to be filed to enable the Court to
take necessary action on the sane. Though this Court should
normally insist on the rules of procedure being followed, it
cannot be said, taking into consideration the nature  of
right conferred under Article 32 to nove this Court by an
appropriate proceeding and the very w de powers conferred on
this Court for granting relief in the case of violation of
fundanental rights, that this Court wi [ have no
jurisdiction to entertain any proceedi ng which nmay not be in
conformity with procedure prescribed by the Rules of this
Court. The Rul es undoubtedly |lay down the procedure which is
normally to be followed for making an application @ under
Article 32 of the Constitution. They, however, do not and
cannot have the effect of limting the jurisdiction of this
Court of entertaining a proceeding under Article 32 of the
Constitution, if made, only in the nanner prescribed by the
rules. [169 F-H 170 A-D
88

2:2.  For effectively safeguarding the fundamenta
rights guaranteed by the Constitution, the Court in
appropriate cases in the interests of justice will certainly
be conpetent to treat a proceeding, though not in conformty
with the procedure prescribed by the Rules of this Court, as
an appropriate proceedi ng under Article 32 of t he
Constitution and to entertain the sane. Fundamental rights
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guaranteed under the Constitution are indeed too sacred to
be ignored or trifled with nmerely on the ground of
technicality or any rule of procedure. The rules franmed by
this Court do not also lay down that this Court can be noved
under Article 32 of the Constitution only in accordance with
the procedure prescribed by the Rules and not otherw se. A
nere technicality in the matter of formor procedure which
may not in any way affect the substance of any proceeding
should not stand in the way of the exercise of the very wi de
Jurisdiction and powers conferred on this Court under
Article 32 of the Constitution for enf or cenent of
fundanental rights guaranteed under the Constitution. Taking
into consideration the substance of the matter and the
nature of allegations nade;, it will essentially be a matter
for the court to deci de whether the procedure adopted can be
considered to be an appropriate proceeding within the anbit
of Article 32 of the Constitutioon. The Court if satisfied on
the materials placedin the form of a letter or other
conmuni cat'i on-addressed to this Court, nay take notice of
the sane in appropriate cases. Experience shows that in many
cases it may not be possible for the party concerned to file
aregular wit petition in conformity wth procedure laid
down in the Rules of this Court. The Supreme Court for quite
some years now has in many cases proceeded to act on the
basis of the letters addressed to it. A long standing
practice of the Court in the matter  of « procedure also
acquired sanctity. Further in various cases the Court has
refused to take any notice of letters or other kind of
comuni cati ons addressed to Court and in many cases al so the
Court on being nmoved by a letter has directed a formal wit
petition to be filed before it has decided to proceed
further in the matter. [170 F-H 171 A-D|

2:3. It is however emnently desirable that normally
the procedure prescribed in the rules of this Court should
be followed while entertaining a petition under Article 32
of the Constitution, though 1in exceptional cases and
particularly in the matter of general public interest, this
Court may, taking into consideration the peculiar facts and
ci rcunst ances of case, proceed to exercise its jurisdiction
under Article 32 of the Constitution  for enforcenent of
fundanmental rights treating the letter or the comunication
in any other form as an appropriate proceeding under Art. 32
of the Constitution. Further any party who addresses a
letter or any other communication to this Court seeking
intervention of this Court on the basis of the said letter
and communi cati on shoul d addr ess this letter or
conmuni cation to this Court and not to any individual Judge
by nane. Such communi cati on shoul d be addressed to the Chi ef
Justice of the Court and his conpanion Justices. A private
conmuni cation by a party to any Learned Judge over any
matter is not proper and nmay create enbarrassnent for the
Court and the Judge concerned. [171 GH, 172 A

In the present case, the unfortunate workers who are
enpl oyed and bonded | abourers at a distant place, could not
possibly in view of their bondage, nove this Court,
following the procedure laid down-in the Rules of this
Court. The Petitioner which clains to be a social welfare
Organi zation interested in restoring liberty and dignity to
these unfortunate bonded |I|abourers should be considered

conpetent to nove this Court by a letter or Ilike
comuni cati on addressed to
89

this Court, to avoid trouble and expenses, as the petitioner
is not nmoving this Court for any personal or private
benefit.




http://JUDIS.NIC. IN SUPREME COURT OF | NDI A Page 25 of 90
3:1. Whenever, however, there is an allegation of
vi ol ation of f undanent al rights, it becones t he

responsibility and also the sacred duty of this Court to
protect such fundanmental rights guaranteed under the
Constitution provided that this Court is satisfied that a
case for interference by this Court appears prinma facie to
have been nmde out. Very often the violation of fundanenta
rights is not admtted or accepted. On a pr oper
consi deration of the materials the Court has to cone to a
concl usi on whet her there has been any violation of
fundanental rights to enable the court to grant appropriate
reliefs in the matter. In various cases, because of the
peculiar facts and circunstances of the case the party
approaching this Court for enforcenent of fundanmental rights
may not be in a position to furnish all relevant materials
and necessary particulars. If, however, on a consideration
of the materials placed, the Court is satisfied that a
proper probe into the nmatter is necessary in the |larger
i nterest of administration of justice and for enforcenent of
fundanental rights guaranteed, the Court, in view of the
obligations and duty cast wupon it of preserving and
protecting fundanental rights, may require better and
further materials toenable the Court to take appropriate
action; and there cannot be anything inproper in the proper
exercise of Court’s jurisdiction under Article 32 of the
Constitution to try to secure the 'necessary naterials
through appropriate ' agency. The conmm ssion-that the Court
may appoint or the ‘investigation that the court may direct
is essentially for the Court’s satisfaction as to the
correctness or otherwise of the allegation of violation of
fundanental rights to enable the Court to decide the Course
to be adopted for doing proper justice to the parties in the
matter of protection of their fundanental rights. It has to
be borne in mnd that in this land of ours, there are
persons w t hout education,  w't hout means and Wit hout
opportunities and they also are entitled to full protection
of their rights or privileges:' which the Constitutions
affords. Living in chilled penury W thout necessary.
resources and very often not fully conscious of their rights
guar anteed under the Constitution, —a very large section of
the people commonly terned as the weaker section Ilive in
this land. Wen this Court is approached on behalf of this
class of people for enforcenent of fundanental rights of
whi ch they have been deprived and which they are equally
entitled to enjoy, it becones the special responsibility of
the Court to see that justice is not denied to them and the
di sadvant ageous position in which they are placed, do not
stand in the way of their getting justice fromthis Court.
[172 D-H, 173 A-B]

3:3. The power to appoint a conmi ssion or an
investigation body for naking enquiries in “terms of
directions given by the Court nmust be considered to be
inmplied and inherent in the power that the Court has under
Article 32 for enforcement, of the fundamental rights
guaranteed under the Constitution. This is a power which is
i ndeed incidental or ancillary to the power which the Court
is called wupon to exercise in a proceeding under Article 32
of the Constitution. It is entirely in the discretion of the
Court, depending on the facts and circunstances of any case,
to consider whether any such power regarding investigation
has to be exercised or not. The Conmmi ssion that the Court
appoints or the investigation that the Court directs while
dealing wth a proceeding under Article 32 of the
Constitution is not a commission or enquiry under the Code
of Civil Procedure. Such power nust necessarily be held to
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be implied within the very wide powers conferred on this
Court under Article 32 for enforcenent of fundanmenta
ri ghts.

90

For proper exercise of its powers wunder Article 32 of the
Constitution and for due discharge of the obligation and
duty cast upon this Court in the matter of protection and
enforcenent of fundanental rights which the Constitution
guarantees, this Court has an inherent power to act in such

a manner as will enable this Court to discharge its duties
and obligations under Article 32 of the Constitution
properly and effectively in the |arger interest of

adm nistration of justice, and for proper protection of
Constitution safeguards. [173 C(Q

4. The litigation of this type particularly in relation
to bonded |I|abourers is really not in nature an adversary
l[itigation and it becones the duty of the State and al so of
the appropriate authorities to offer its best cooperation to
see that /this evil practice which has been declared ill ega
is ended " at the earliest. The existence of bonded |abour in
the Court is-an wunfortunate fact. ~\Wenever there is an
al l egation of the existence of bonded |I|abour in any
particular State, the State instead of seeking to cone out
with a case of denial of such existence on the basis of a
feeling that the existence of bonded | abour in the State may
cast a slur or stigma on its admnistrative machinery,
shoul d cause effective enquiries to be nade-into the matter
and if the matter is pending in this Court, should cooperate
with this Court to see that death-knell is sounded on this
illegal system which constitutes a veritable social nenace
and stands in the way of healthy devel opnent of the nation
[174 A-C
PER CONTRA :

5. The grievance of denial of other just rights to the
wor kmen and the reliefs «clainmed for giving the worknen the
benefits to which they may be entitled wunder / various
| egi sl ations enacted for their welfare are nore or less in
the nature of consequential reliefs incidental to the main
relief of freedom from bonded and forced | abour to which the
wor kmen are rejected. In the facts and circunstances of the
case, it appears that the provisions of inter-State M grant
Wor kmen ( Regul ation of Enpl oynent and Conditions of Service)
Act, 1979 are not applicable and therefore do not fall for
any adjudication. [174 F-Q

JUDGVENT:

ORIG NAL JURI SDICTION: Wit Petition No. 2135 of 1982.

Under Article 32 of the Constitution.

CGovi nd Mukhoty, S.K. Bhattacharya and N.R <“Chaudhary
for the Petitioner.

M N. Phadke, K. B. Rohtagi and S.K  Dhingra for the
Respondent Nos. 4,5,7, 8 & 9.

K.B. Rohtagi and S.1. Dhingra for the Respondent No. 13

S.K. Vernma for the Respondent No. 6.

Abdul Khadar Sr. Advocate and Mss. A Subhashni for
the respondent.

91

The foll owi ng Judgnments were delivered-

BHAGMATI,  J. The petitioner is an or gani sati on
dedicated to the cause of rel ease of bonded | abourers in the
country. The system of bonded |abour has been prevalent in
various parts of the country since long prior to the
attainment of political freedom and it constitutes an ugly
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and shaneful feature of our national life. This system based
on exploitation by a few socially and econom cally powerful
persons trading on the msery and suffering of |arge nunbers
of nmen and holding themin bondage is a relic of a feuda
hi erarchical society which hypocritically proclainms the
divinity of men but treats |arge masses of peopl e bel ongi ng
to the lower rungs of the social |ladder or econonically
i npoveri shed segments of society as dirt and chattel. This
system under which one person can be bonded to provide
| abour to another for years and years until an all eged debt
is supposed to be wiped out which never seens to happen
during the life time of the bonded |abourer, is totally
i ncompatible with the new egalitarian soci oecononm c order
which we have promised to build and it is not only an
affront to basic hunman dignity but also constitutes gross
and revolting violation  of constitutional values. The
appal ling conditions in which bonded | abourers live, not as
humans but. as serfs, recall to the mnd the follow ng |ines
from"Man  w th the Hoe" which alnpst seem to have been
witten with reference to thi's neglected and forlorn species
of I ndian -humanity:
"Bowed by the weight of centuries he |eans
Upon hi's hoe and gazes on the ground
The enpti ness of ages on his face,
And /on his back the burden of the world,

They are non-beings, exiles of civilization, living a
life worst than that of animals, for the -aninmals are at
| east free to roam about as they like and they can plunder
or grab food whenever they are hungry but these out castes
of society are held in bondage, robbed of their freedom and
they are consigned to an existence where they have to |live
either in hovels or under the open sky and be satisfied with
what ever little wunwhol esone food they can nanage to get

i nadequate though it be to fill their hungry stomachs. Not
havi ng any choice, they are driven by poverty and hunger
into a life of bondage a dark bottom ess pit fromwhich, in

a cruel exploitative society, (they cannot hope to be
rescued.
Thi s pernicious practice of bonded | abour ~ existed in

many
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States and obviously with the ushering i n of independence it
could not be allowed to continue to blight the national life

any |longer and hence, when we franed our Constitution, we
enacted Article 23 of the Constitution which prohibits
“traffic in human bei ngs and beggar and other sinilar forms
of forced | abour" practised by any one. The system of bonded
| abour therefore stood prohibited by Article 23 and there
could have been no nore solemm and effective prohibition
than the one enacted in the Constitution in Article 23/ But,
it appears that though the Constitution was enacted as far
back as 26th January, 1950 and nany years passed since then

no serious effort was nade to give effect to Article 23 and
to stanp out the shocking practice of to bonded | abour. It
was only in 1976 that Parlianment enacted the Bonded Labour
System (Abolition) Act, 1976 providing for the abolition of
bonded | abour systemwith a viewto preventing the economc
and physical exploitation of the weaker sections of the
people. But, wunfortunately, as subsequent events have shown
and that 1is borne out also by the Report made by the Centre
for Rural Devel opnment Administration, Indian Institute of
Public Administration to the Mnistry of Labour Governnent
of India on "Rehabilitation of Bonded Labour in Monghyr
District, Bihar", the Report nade by the Public Policy and
Pl anni ng Divi sion of the Indian Institute of Public
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Adm nistration to the Mnistry of Labour, Government of
India on "Evaluation Study of Bonded Labour Rehabilitation
Schene In Tehri Garhwal, U P.", the Report of Laxm Dhar
Msra, the Director-CGeneral (Labour Wl fare) of t he
Government of India based on On the Spot Studi es Regarding
I dentification, Rel ease of Bonded Labourers and
Rehabilitation of Freed Labourers in Utar Pradesh, Mudhya
Pr adesh, Madhya Pr adesh, Kar nat aka, i ssa, Bi har,
Raj ast han, Tamilnadu and Kerala and the Report of the
National Seminar on "Indentification and Rehabilitation of
Bonded Labour" held from7th to 9th February, 1983 that the
pernici ous practice of _bonded |abour has not vyet been
totally eradicated fromthe national scene and that it
continues to disfigure the social and economic |life of the
country at certain places. There are still a nunber of
bonded | abourers in various parts of the country and
significantly, as ~pointed out in the Report of the Nationa
Seminar-on "ldentification and Rehabilitation of Bonded
Labour" a  |arge nunber of them belong to Schedul ed Castes
and Scheduled Tribes account” for the next largest nunber
while the few who are not from Schedul ed Castes or Schedul ed
Tribes are generally |andless agricultural |abourers. It is
absol utely essential we would unhesitatingly declare that it
is a constitutional inperative-that the bonded |abourers
nust be identified and rel eased fromthe shackl es of bondage
so that they can assimlate
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thenselves in the main stream of civilised hunan society and
realise the dignity, beauty and worth of human exi stence.
The process of identification and release of bonded
| abourers is a process of discovery and transformation of
non-beings into human-beings and what it involves is
el oquently described in the beautiful lines of Rabindra Nath
Tagore in "Kadi and Konal "

Into the mout hs of these

Dunb, pal e and neak

We have to infuse the |anguage of the soul

Into the hearts of these

Weary and worn, dry and forlorn

We have to ninstrel the | anguage of -humanity.’

This Process of discovery and transformation poses a

serious problem since the social and economic mlieu in
which it has to be acconplished is domnated by elenents
hositle to it. But this problemhas to be solved if we want
to emancipate those who are living in bondage and serfdom
and nmake themequal participants in the fruits of freedom
and liberty. It is a problemwhich needs urgent attention of
the Government of India and the State Governments and when
the Directive Principles of State Policy have obligated the
Central and the State Governnents to take steps and adopt
neasures for the purpose of ensuring social justice to the
have- notes and the handi capped, it is not right on the part
of the concerned governments to shut their eyes to the
i nhuman exploitation to which the bonded |abourers -are
subj ected. It is not uncomon to find t hat t he
adnmnistration in sonme States is not wlling to adnmit the
exi stence of bonded |abour, even though it exists in their
territory and there is incontrovertible evidence that it
does so exist. W fail to see why the adnministration should
feel shy in admtting the existence of bonded | abour
because it is not the existence of bonded | abour that is a
slur on the admnistration but its failure to take note of
it and to take all necessary steps for the purpose of
putting an end to the bonded |abour system by quickly
i dentifying, releasing and permanently rehabilitati ng bonded
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| abourers. What is needed is determnation, dynam smand a
sense of social commtnent of the part of the adm nistration
to free bonded | abourers and rehabilitate them and wi pe out
this ugly inhuman practice which is a blot on our nationa
life. What happened recently in the Ranga Reddy District of
Andrha Pradesh as a result of the initiative taken by this
Court in Wit Petitions Nos. 1574 of 1982 and 54 of 1983
shows clearly that if the political and admnistrative
apparatus has a sense of commtnent to the constitutiona
val ues
94
and is determned to take action for identifying, releasing
and rehabilitating bonded |abourers despite pressures and
pulls fromdifferent quarters, nmuch can be done for securing
emanci pation and rehabilitation of bonded |abourers. The
District Administration of Ranga Reddy District could in
| ess than six nonths release over 3000 bonded | abourers from
the clutches of contractors in stone quarries in Ranga Reddy
District and send them back to their hones with tickets and
pocket expenses. It is therefore essential that whi chever be
the State  CGovernnent it ~should, where there is bonded
[ abour, adnit the existence ~of such bonded | abour and nake
all possible effortsto eradicate it. By doing so, it wll
not only be performing a humanitarian function but also
di scharging a constitutional obligation and strengthening
the foundations of participatory denpocracy in the country.

W also find that in sone cases the State CGovernments
in order to shirk their obligation, take shelter under the
pl ea that there may be some forced labour in their State but
that is not bonded |abour. W -shall have occasion to dea
with this plea a little later when we refer to the
definition of ’'bonded |abour’ given in the Bonded Labour
System (Abolition) Act, 1976 which at first blush appears to
be a narrow definition limted only toa situation where a
debtor is forced to provide labour to a creditor. The State
of Haryana has in the present case tried to quibble with
this definition of 'bonded | abour’’ and its argunent 'has been
that these | abourers may be providing forced | abour but they
are not bonded |abourers within the neaning of the Bonded
Labour System (Abolition) Act, 1976 and they may therefore
be freed by the Court if it so pleases but the State of
Haryana cannot be conmpelled to rehabilitate them W are
constrained to observe that this argunent, quite apart from
its invalidity, ill-behoves a State Government which is
comitted to the cause of socialism and clains to be
striving to ensure social justice to the vulnerable sections
of the commnity. But we do not wish to anitcipate the
di scussion in regard to this argunent and at | the present
stage we content ourselves by nerely observing that it is
unfortunate that any State Governnment should take up the
pl ea that persons who are forced to provided | abour may be
forced |l abourers but unless it is shown by them by proper
evi dence tested by cross-exam nation that they are forced to
provi de | abour agai nst a bonded debt, they cannot be said to
be bonded |abourers and the State CGovernment cannot be hel d
to be under any obligation to rehabilitate them

The petitioner nmade a survey of sone of the stone
quarries in
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Fari dabad district near the city of Delhi and found that
there were a large nunber of [|abourers from Maharashtra,
Madhya Pradesh, Utar Pradesh and Raj ast han who were wor ki ng
in these stone quarries wunder "inhuman and intolerable
conditions" and many of whomwere bonded |abourers. The
petitioner therefore addressed a letter to one of us on 25th
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February, 1982 pointing out that in the mnes of Shri S. L.
Sharma, Qurukula |Indra Prastha, Post Amar Nagar, Fari dabad,
District, a large nunber of |abourers were |angui shing under
abj ect conditions of bondage for |ast about ten years, and
the petitioner gave the names of 11 bonded | abourers who
were from village Asarha, Barmer district of Rajasthan, 7
bonded | abourers who were from village Bharol, district
Jhansi of WMadhya Pradesh and 23 bonded | abourers who were
from village Barodia, Bhanger, Tehsil Khurai, district
Sagar, MP. The petitioner pointed out that there were "yet
anot her 14 bonded | abourers fromlLalitpur in UWP.". The
petitioner also annexed to its letter, statements in
original bearing the thunb nmarks or signatures as the case
may be of these bonded | abourers referred to in the letter.
The petitioner pointedout in the letter that the |abourers
working in these stone quarries were living under the nost
i nhuman conditions and their pitiable |Iot was described by
the petitioner in the follow ng words:

"Besi des these cases of  bonded | abour, there are
i nnurerabl e cases of fatal and serious injuries caused
due to accidents’ while working in the nmines, while
dynam ting the rocks or while crushing the stones. The
stone-dust pollution near the stone crushers is so
various that many a valuable lives are lost due to
tubercul osis while others are reduced to nere skel etons
because of T.B. /and other diseases.” The workers are not
provided with any nedical care, what to speak of
conpensating the poor worker ~for injury or for death.
No cases are registered against the mne owners or the
| essees for violation of safety rules under M nes Act.
We are enclosing herewith the statenents  of about 75
wor kers who have suffered or are suffering continuously
due to non-inplenmentation of the rules by the Centra
CGovernment  or by Haryana CGovernment  or by the
enpl oyers.

Al nmost 99% of the workers-are mgrant from drought
prone areas of Rajasthan, Madhya Pradesh, Andhra
Pradesh, Oissa, Maharashtra and Bihar. But if there is
any one place where the Central |[egislation of Inter
State M grant Wor kmens  Act 1979 is being nost
flagrantly violated it is
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here in t hese nm nes, wi t hout any residenti al
accommodation, with the nane-not even a thatched roof
to fend against the icy wnds and winter rain or
agai nst the scorching heat in mdsumer, wth scanty
clothing, with very inpure and polluted drinking water
accumul ated during rainy season in the clitches, wth
absolutely no facilities for schooling or . childcare,
braving all the hazards of nature and pollution and
ill-treatnment, these thousands of sons and daughters of

Mot her India epitom se the "Wetched of the Earth".

On top of all these forns of exploitation.is the
totally illegal systemof "Thekedars”, m ddl enen who
extract 30% of the poor mner’'s wages as their ill
gotten comm ssion (Rs. 20 out of Rs. 60, wages for per
truck | oad of stone ballast). The trucks are invariably
oversigned in some cases they doubt the prescribed size
of 150 Sg. feet but paynent remains the same. The hills
are dotted with |iquor vends-legal and illegal. Mirders
and nol estation of wonen is very comon."

The petitioner also set out the various provisions of
the Constitution and the statutes which were not being
i mpl enented or observed in regard to the |abourers working
in these stone quarries. The petitioner in the end prayed
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that a wit be issued for proper inplenmentation of these
provisions of the Constitution and statutes with a viewto
ending the misery, suffering and helplessness of "these
victinms of nobst inhuman exploitation”.

The letter dated 25th February 1982 addressed by the
petitioner was treated as a wit petition and by an order
dated 26th February 1982 this Court issued notice on the
wit petition and appointed two advocates, nanely, Ms.
Ashok Srivastava and Ashok Panda as conmissioners to visit
the stone quarries of Shri S L. Sharma in Godhokhor
(Anangpur) and Lakkarpur in Faridabad district and to
interview each of the persons whose nanes were nentioned in
the letter of the petitioner as also a cross section of the
other workers with a viewto finding out whether they are
willingly working in these stone quarries and also to
i nqui re about the conditions in which they are working. Ms.
Ashok Srivastava and Ashok Panda were directed to visit
these stone, quarries on 27th and 28th February 1982 and to
nmake a report to this Court —on or before 2nd March 1982.
Pursuant to this order nade by us, Ms. Ashok Srivastava and
Ashok Panda visited the stone quarries of S. L. Sharma in
Godhokhor and Lakkarpur~ and carried out the assignment
entrusted to them and subnmitted a
97
report to this Court ~on 2nd March 1982. The Report pointed
out inter alia that in the stone quarries of S.L. Sharnma at
CGodhakhpur, "many | stone crushing nachines were operating
with the result that the whol e atnmosphere was full of dust
and it was difficult even to breathe". The report then
referred to the statements of various workers interviewed by
M's. Ashok Srivastava and Ashok Panda and according to the
statenments given by sone of them nanely, Lalu Ram Dalla
Ram Thakur Lal, Budh Ram Harda, Mahadev, Smt.  Shibban
Hardev, Anam Punnu, CGhanshyam Randhir and Miute, they were
not allowed to |eave the stone quarries and were providing
forced | abour and they did not have-even pure water to drink
but were conpelled in nost cases to drink dirty water froma
nallah and were living in Jhuggies wth stones 'piled one
upon the other as walls and straw covering at the top, which
did not afford any protection against sun and rain and which
were so lowthat a person could hardly stand inside them
The statenents of these workers showed that a few of them
were suffering fromtubercul osis and even when injuries were
caused due to accidents arising in the course of enploynent,
no conpensation was being paid to themand there were no
facilities for nedical treatnent or schooling for children
The Report proceeded to state that Ms. Ashok Srivastava and
Ashok Panda then visited mne no. 8 in Godhokhor stone
quarries and here they found that the condition of the
j huggi es was nmuch worse in such as the jhuggies were made
only of straw and nost of the people living in jhuggies had
no clothes to wear and were shivering fromcold and even the
small  children were noving about without any ' proper
clothing. Ms. Ashok Srivastava and Ashok Panda found that
none of the inmates of the jhuggies had any blanket  or
wool en clothes and they did not even have any mat on which
they could sleep. The statenents of Phool Chand, Babu Lal
Bhool u, Karaya, Ram Bahadur and Sallu al so showed that al
these workers were bonded | abourers who were not allowed to
| eave the stone quarries and one of them nanely Sallu was
seriously injured on his left leg only a day before the
visit of Ms. Ashok Srivastava and Ashok Panda but be did
not hope to get any conpensation "because here no one gets
any conpensation for any injury". Mst of the workers
interviewed by Ms. Ashok Srivastava and Ashok Panda st ated
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that they got very little by way of wages from the mne
| essees or owners of stone crushers since they had to
purchase explosives wth their own noneys and they had to
i ncur other expenses which, according to Dr. Patwardhan's
report to which we shall refer hereafter, included 50 per
cent of the expenses of drilling holes. Ms. Ashok
Srivastava and Ashok Panda also pointed out in the Report
that the foll owi ng persons working
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in the Godhokhor stone quarries clained that they were
bonded | abourers:

(1) Chand Bahadur son of Hastbir (2) Lal Bahadur son of
Unbar Bahadur (3) Chhotey Lal son of Jarau (4) Harak Bahadur
son of Jeet Bahadur (5) Gopal Bahadur son of Jhabu Singh (6)
Roop Singh son of Govinda (7) Medh Bahadur son of Aspteir
(8) Jiddey Bahadur son of Nunbahadur (9) Phool Bahadur son
of Ram Bahadur (10) Heera Bahadur son of Bal bahadur (11)
Veer Bahadur son of ~Chhalvir (12) Nain Singh son of La
Bahadur (13) Lal Bahadur son of Gang Bahadur (14) Ganesh son
of Gang Bahadur (15) Anber Bahadur son of Sadhu Bahadur (16)
Hira Lal —son of Atbahadur (17) Kanmar Bahadur (18) Jagadh
Bahadur son of Top Bahadur (19) Gajender Bahadur son of
Shyam Lal (20) Ganga Ram son of Lal Bahadur (21) Nar Bahadur
and (22) Sant Bahadur son of Bhag Bahadur.

So far as the workers working in. Lakkarpur stone
guarries were concerned, the report of Ms. Ashok Srivastava
and Ashok Panda stated that out of about 250 persons |iving
in straw j huggi es 100 persons hail ed from Bil aspur while 150
persons bel onged to Allahabad and according to the report,
100 persons coming from Bilaspur stated that they were
forcibly kept by the contractor and they were not allowed to
nove out of their place and they were bonded labourers. Ms.
Ashok Srivastava and Ashok Panda described in the Report the
pitiable condition in which these workers were living in
straw j huggi es wthout any protection against sun and rain
and with drinking water availableonly from the  barsati
nal | ah. The Report pointed out that wle Ms. Ashok
Srivastava and Ashok Panda were interviewing the workers in
the Lakkarpur stone quarry it started raining heavily and
thereupon they took shelter in one of the -jhuggies "but
inside the jhuggi it was not safe, as water was pouring
i nside" and they were compl etely drenched inside the jhuggi
The Report also stated that, according to these workers,
there were no nedical facilities available and even where
workers were injured they did not get any nedical aid. The
Report ended by cbserving that these worknmen "presented a
pi cture of hel pl essness, poverty and extrene exploitation at
the hands of noneyed people" and they were found "l eading a

nost mserable |ife and perhaps beast and animl could be
| eading nore confortable life t han t hese hel pl ess
| abourers".

Thereafter, the wit petition came up for hearing on
5th March 1982 along with another wit petition filed by the
present petitioner
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for release of sone other bonded | abourers and on this day
the Court nmade an order directing that the copies of the
Report of Ms. Ashok Srivastava and Ashok Panda shoul d be
supplied to all the mnelesses and stone crushers who are
respondents to the wit petitions so that they nmay have an
opportunity to file their reply to the facts found in the
Report. The Court also appointed Dr. Patwardhan of I|ndian
Institute of Technology to carry out a socio-lega
investigation in the follow ng terns:

"It is necessary that a socio-legal investigation
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should be <carried out for the purpose of determning
what are the conditions prevailing in the various
quarries in Faridabad District and whether there are
any workmen in those quarries against their will or
wi thout their consent and what are the conditions in
whi ch they are living and whet her any of the provisions
of the Bonded Labour System (Abolition) Act and Inter-
State Mgrant Wrknen (Regulation of Enployment &
Conditions of Service) Act is being violated. W may
make it clear that when we are directing a socio-I|ega

i nvestigation of these matters it is not in a spirit to
criticise the State CGovernment or any of its officers
but with a view to find out the correctness of the
state of affairs so that the State Government and its
of ficers could take necessary steps for remedying the
situation if a state of affairs exists which is
contrary to the provisions of |law and the basic human
nornms. The ~Court can take action only after the socio-
| egal investigation is carried out by sone responsible
person-and a copy of the report of the socio-Ilega

investigation is nade available to the parties. W
woul d, therefore, request Dr. Patwardhan of |1.1.T. to
be good enough to carry out a socio-legal investigation
into the aforesaid matters in the quarries in Faridabad
District a list of which wll be supplied by M.
Mukhoty on behalf of the petitioners to Dr. Patwardhan
within' ten days fromtoday after giving a copy to M.

K. G Bhagat, '|earned Counsel appearing for the State
of Haryana. Dr. Patwardhan is requested to carry out
soci o-l egal investigation with a view to putting
forward a schenme for inproving the living conditions

for the workers working in the stone quarries and after
the schene is submitted to us ~we propose to hear the
parties on the schene with a viewto evolving a fina
scheme with the assistance of the State of Haryana for
the purpose of econom c regeneration of these worknen.
The Court permtted Dr. Pat wardhan to take the
assi stance of
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any person other than the parties to the wit petition in
order to help him in his task and at the suggestion of the
Court, the State of Haryana agreed to deposit a sum of Rs.
1500 to neet the expenses of Dr. Patwardhan in carrying out
the socio-legal investigation. The Court also recorded in
its order that when it was pointed out in the Report of Ms.
Ashok Srivastava and Ashok Panda that the workers in the
stone quarries did not have any pure drinking water but were
using dirty water fromthe nallah for drinking purposes, M.
K. G Bhagat |earned Additional Solicitor General appearing
on behalf of the State of Haryana fairly stated that "though
it my not be strictly the obligation of the State

CGovernment, the State Governnent will take necessary
nmeasures for providing drinking facilities to the worknen in
the stone quarries". The Court also directed that the

wor knmen whose nanes were set out in the wit petition and in
the Report of Ms. Ashok Srivastava and Ashok Panda and
particularly in regard to whom a separate statenent had been
filed in Court on behalf of the petitioner, would be free to
go wherever they liked and they should not be restrained
fromdoing so by any one and "if they go to their respective
villages, the district nagistrates having jurisdiction over
those villages" shall "take steps or neasures to the extent
possi ble for rehabilitating them"

Pursuant to this order made by the Court, the State of
Haryana deposited a sum of Rs. 1500 in Court to neet the
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expenses of the socio-legal investigation and Dr. Patwardhan
enbarked upon his task with the assistance of M. Krishan
Mahaj an, the |egal correspondent of the Hindustan Tines. It
took sone tine for Dr. Patwardhan to conplete his assignnent
and prepare his report but having regard to the imensity of
the task, the time wthin which Dr. Patwardan finished the
inquiry and submtted his report was remarkably short. W
shal |l have occasion to refer to this Report a little latter
when we deal with the argunments advanced on behal f of the
parties, but we may point out at this stage that the report
of Dr. Patwardhan a conprehensive, well docunmented soci o-
| egal study of the conditions in which the worknen engaged
in stone quarries and stone crushers live and work and it
has nade vari ous constructive suggesti ons and
reconmmendations for the purpose of inproving the 1living
condi tions of these worknen. . W are indeed grateful to Dr.
Pat war dhan for carrying out <this massive assignnent so
efficiently and ~in such a short tinme. Dr. Patwardhan has
submitted a statenent of the expenses incurred by himin
carryi ng ' out this socio-legal i nvestigation and this
statenment shows that he has incurred a total expense of Rs.
2078 which after wthdrawal of the amount of Rs.
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1500 deposited by the State of Haryana, |eaves a bal ance of
Rs. 578 to be reinbursed to Dr. Patwardhan. W are of the
view that Dr. Patwardhan should also be paid a snal
honorarium of Rs.| 1000. We woul d therefore direct the State
of Haryana to deposit a sumof Rs. 1578 with the Registry of
this Court wthin 4 weeks from today with Iliberty to Dr.
Pat war dhan to w thdraw the sarme.

Though it was stated by Shri K G Bhagat on behal f of
the State of Haryana that the State Governnent wll take
necessary neasures for providing drinking facilities to the
workmen in the stone quarries referred to in the wit
petition and in the report of “Ms. Ashok Srivastava and

Ashok Panda, it appears that either no such neasures were
taken on behal f of the State Governnment or even if they were
taken, they were short lived. The result was ‘that the

wor kmen working in nost of these 'stone quarries had to
remain without pure drinking water and they had to continue
"to quench their thirst by drinking dirty and filthy water"”.
VWether it is the obligation of the State CGovernnent  to
provide pure drinking water and if so what neasures should
be directed to be taken by the State Governnent in that
behal f are matters which we shall presently consider. These
are matters of sone inportance because there can be no doubt
that pure drinking water is absolutely essential to the
health and well-being of the worknmen and sone authority has
to be responsible for providing it.

Before we proceed to consider the nerits of the
controversy between the parties in all its various aspects
it will be convenient at this stage to dispose of @a few
prelim nary objections wurged on behalf of the respondents.
The | earned Additional Solicitor General appearing on behal f
of the State of Harynana as al so M. Phadke on behal f of one
of the mine | essees contended that even if what is alleged
by the petitioner in his letter which has been treated as a
wit petition, 1is true, it cannot support a wit petition
under Article 32 of the Constitution, because no fundanenta
right of the petitioner or of the worknen on whose behal f
the wit petition has been filed, can be said to have been
infringed. This contention is, in our opinion, futile and it
is indeed surprising that the State CGovernnent shoul d have
raised it in answer to the wit petition. W can appreciate
the anxiety of the mne |lessees to resist the wit petition
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on any ground available to them be it hyper-technical or
even frivolous, but we find it inconprehensible that the
State CGovernment should urge such a prelimnary objection
with a viewto stifling at the thresh-hold an inquiry by the
Court as to whether the worknen are living in bondage
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and under inhuman conditions. W should have thought that if
any citizen brings before the Court a conplaint that a | arge
nunber of peasants or workers are bonded serfs or are being
subjected to expl oitation by a few mine |essees or
contractors or enployers or are being denied the benefits of
social welfare laws, the State Governnent, which is, under
our constitutional scheme, charged with the mssion of

bringi ng about a new soci oecononic order where there will be
social and economic justice for every one and equality of
status and opportunity for all, would wel come an inquiry by

the court, so that if it is found that there are in fact
bonded | abourers or even if the workers are not bonded in
the strict sense of the termas defined in the Bonded Labour
System (Abolition) Act 1976 but they are nade to provide
forced [|abour or are consigned - to a life of utter
deprivation and degradation such a situation can be set
right by the State Government. Even if the State CGovernnent
ison its own inquiry satisfied that the workmen are not
bonded and are not conpelled to provide forced |abour and
are living and working in decent <conditions with all the
basi ¢ necessities of |ife provided to them the State
CGovernment should 'not baulk an inquiry by the court when a
conplaint is brought by a citizen, but it shoul'd be anxi ous
to satisfy the court and through-the court the people of the
country, that it is di schar gi ng its constitutiona
obligation fairly and adequately and the worknen are being
ensured social and economic justice. W have on nore
occasions than one said that public interest litigation is
not in the nature of adversary litigation but it is a
chall enge and an opportunity ~to the government and its
officers to mmke basic human  rights neaningful  to the
deprived and vul nerable sections of the comunity and to
assure them social and economic justice which is the
signature tune of our Constitution. The Governnment and its
of ficers nmust wel come public interest litigation, because it
woul d provide theman occasion to exam ne whether the poor
and the down-trodden are getting their social and economc
entitlenents or whether they are continuing to ermne
victinms of deception and exploitation at the hands of strong
and powerful sections of the conmunity and whether socia
and econom ¢ justice has becone a neaningful reality for

themor it has renmamined nmerely a teasing illusion and a
prom se of unreality, so that in case a the conplaint iin the
public interest litigationis found to be true, they can in

di scharge of their constitutional obligation “root out
exploitation and injustice and ensure to the weaker sections
their rights and entitlements. Wen the Court entertains
public interest litigation, it does not do so in a cavilling
spirit or in a confrontational mbod or wth a view to
tilting at executive authority or seeking to usurp it but
its attenpt is only to ensure observance of social and
econoni ¢
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rescue progranmes, |egislative as well as executive, franed
for the benefit of the have-nots and the handi capped and to
protect them against violation of their basic hunman rights,
which is al so the constitutional obligation of the
executive. The Court is thus nerely assisting in the
realisation of the constitutional objectives.
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Mor eover, when a conplaint is made on behal f of worknen
that they are held in bondage and are working and living in
m serabl e conditions wthout any proper or adequate shelter
over their heads, without any protection against sun and
rain, without two square neals per day and with only dirty
water from a nullah to drink, it is difficult to appreciate
how such a conplaint can be thrown out on the ground that it
is not violative of the fundamental right of the worknen. It
is the fundamental right of every one in this Country,
assured under the interpretation given to Article 21 by this
Court in Francis Miullen's case, to live with human dignity,
free from exploitation. This right to live wth human
dignity, enshrined in Article 21 derives its life breath
from the Directive Principles of State Pol i cy and
particularly clauses (e) and (f) of Article 39 and Article
41 and 42 and at the |least, therefore, it nmnust include
protection of thehealth and strength of workers nmen and
worren, and of the tender age of children against abuse,
opportunitiesand facilities for —children to develop in
heal thy manner and in conditions of freedomand dignity,
educational facilities, just and humane conditions of work
and maternity relief. These -are the mninum requirenents
whi ch nust exist in order to enable a person to live with
human dignity and no State neither the Central Governnent
nor any State Governnent-has the right to take any action
which will deprive a person of the enjoynent of these basic
essentials. Since the Directive Principles of State Policy
contained in clauses (e) and (f) of Article 39, Article 41
and 42 are not enforceable in acourt of law, it may not be
possi bl e to conpel the State through the judicial process to
make provision by statutory enactnment or executive fiat for
ensuring these basic essentials whichgo to nake up a life
of human dignity but where legislation is already enacted by
the State providing these basic requirenents to the workmen
and thus investing their right-to live with basic  human
dignity, with concrete reality and content, the State can
certainly be obligated to ensure observance /of @ such
legislation for inaction on the part of the 'State in
securing inplenentation of such legislation would anmount to
denial of the right to live with human dignity enshrined in
Article 21, nore so in the context of Article 256 which
provides that, the executive power of every State shall be
so exercised as to ensure conpliance with the | aws made by
Par | i ament
104
and any existing laws which apply in that State.” W have
al ready pointed out in Asiad Construction W rker(1l) case
that the State is wunder a constitutional obligation to see
that there is no violation of the fundanental right of any
person, particularly when he belongs to the weaker sections
of the community and is unable to wage a legal battle
against a strong and powerful opponent who is exploiting
him The Central Government is therefore bound to ensure
observance of various social welfare and | abour | aws enacted
by Parliament for the purpose of securing to the worknen a
life of basic human dignity in conpliance with the Directive
Principles of State Policy. It nmust also follow as a
necessary corollary that the State of Haryana in which the
stone quarries are vested by reason of Haryana Mnerals
(Vesting of Rights) Act 1973 and which is therefore the
owner of the mines cannot while giving its mnes for stone
quarrying operations, permt worknen to be denied the
benefit of wvarious social welfare and |abour |aws enacted
with a viewto enabling them to live a life of hunman
dignity. The State of Haryana nust therefore ensure that the
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m ne-| essees or contractors, to whomit is giving its mnes
for stone quarrying operations, observe various socia
wel fare and |abour laws enacted for the benefit of the
workmen. This is a constitutional obligation which can be
enforced against the Central Government and the State of
Haryana by a wit petition under Article 32 of the
Constitution.

The next prelimnary objection wurged by the |[earned
Additional Solicitor General on behalf of the State of
Haryana and M. Phadke on behal f of one of the mine-Iessees
was that the court had no power to appoint either M. Ashok
Srivastava and M. Ashok Panda or M. Patwardhan as
conmi ssi oners and the Reports made by them had no
evidentiary value since what was stated in the Reports was
based only on ex-parte statenents which had not been tested
by cross-exani nation. The |l earned Additional Solicitor
CGeneral as also M. Phadke relied on Order XLVI of the
Supreme Court Rul es 1966 which, ‘as its headi ng shows, deals
with commi'ssions and contended that since the comm ssions
i ssued by the court in the present case did not fall within
the ternms _of -any of the provisions of Order XLVI, they were
outside the scope of the power of the court and the court
was not entitled to place any reliance on their reports for
the purpose of adjudicating the issues arising in the wit
petition. This argunent, plausible though it nmay seem at
first sight, is in our opinion not well founded and nust be
rejected. It is based upon a total misconception of the
105
true nature of a proceeding under Article 32 of the
Constitution. Article 32 is sofrequently “used by |awers
and Judges for enforcenent of fundanental rights wthout any
prelimnary objection against its invocation being raised on
behal f of the State, that we have rarely any occasion to
exam ne its | anguage and consider how |arge is the width and
anplitude of its dinension and range. W are so much
accustoned to the concepts of Anglo-Saxon jurisprudence
which require every |egal proceeding including a proceeding
for a high prerogative wit to be cast in a ‘rigid or
definitive nould and insist on observance of certain well
settled rules of procedure, that we inplicitly assune that
the sanme sophisticated procedural rules nust al so govern a
proceedi ng under Article 32 and the Suprene Court cannot
permt itself to be freed fromthe shackles of these rules
even if that be necessary for enforcenment of a fundanenta
right. It was on the basis of this inpression fostered by
| ong associ ation whi ch t he Angl o- Saxon system of
adm ni stration of justice that for a nunber of years this
court had taken the viewthat it is only a  person whose
fundanental right 1is violated who can approach the Suprene
Court for relief under Article 32 or in other words, he must
have a cause of action for enforcement of his fundamenta
right. 1t was only in the years 1981 in the Judges
Appoi ntment and Transfer Case(l) that this Court for the
first tine took the viewthat where a person or class of

persons to whom legal injury is caused by reason  of
violation of a fundanental right is unable to approach the
court for judicial redress on account of poverty or

disability or socially or economi cal |y di sadvant aged
position, any menber of the public acting bona fide can nove
the court for relief under Article 32 and a fortiorari, also
under Article 226, so that the fundanental rights nmay becone
nmeani ngful not only for the rich and the well-to-do who have
the nmeans to approach the court but also for the |arge
masses of people who are living a life of want and
destitution and who are by reason of lack of awareness,
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assertiveness and resources unable to seek judicial redress.
This view which we took in the Judges Appointnent and
Transfer Case is clearly wthin the terns of Article 32 if
only we look at the |language of this Article uninfluenced
and uni nhi bited by any pre-conceptions and prejudi ces or any
pre-conceived notions. Article 32 in so far it is materia
is in the follow ng terns:

"Art. 32 (1): The right to nove the Suprenme Court
by appropriate proceedings for the
enforcenent of the rights conferred
by this Part is guaranteed.

106
(2): The Suprenme Court shall have power
to issue directions or orders or
wits including wit in the nature

of habeas cor pus, mandanus,
prohi biti on, quo war r ant o and
certiorari, whi chever may be

appropriate, for the enforcenent of
any of the rights conferred by this
Part .

Wiile interpreting Article 32, it must be borne in mnd
that our approach nust be guided not by any verbal or
formalistic canons ~of construction but by the paranount
obj ect and purpose for which this Article has been enacted
as a Fundanental /Ri ght in the Constitution and its
interpretation nmust receive illumnation fromthe trinity of
provi sions which per meat e and energi es t he entire
Constitution nanely, the Preanble,~ the Fundanental Rights
and the Directive Principles of State Policy. Cause (1) of
Article 32 confers the right to nove the Supreme Court foe
enforcenent of any of the fundanental ~ rights, but it does
not say as to who shall have this right to nove the Suprene
Court nor does it say by what proceedi ngs the Supreme Court
may be so noved. There is no limtation in the words of
Clause (1) of Article 32 that the fundamental right which is
sought to be enforced by noving the Supreme Court should be
one belonging to the person who noves the Suprene Court nor
does it say that the Supreme Court should be noved only by a
particular kind of proceeding. It is clear-on the plain
| anguage of clause (1) of Article 32 that whenever there is
a violation of a fundanmental right any one can nove the
Suprenme Court for enforcenent of such fundanmental right. O
course, the Court would not, in exercise of its discretion
i ntervene at the instance of a neddl esone interloper or busy
body and would ordinarily insist that only a person whose
fundanental right 1is violated should be allowed to activise
the court, but there is no fetter upon the power of the
court to entertain a proceeding initiated by any -person
other than the one whose fundanental right is violated,
though the court would not ordinarily entertain- such a
proceedi ng, since the person whose fundanmental right is
viol ated can always approach the court and if he does not
wish to seek judicial redress by noving the court, —why
shoul d sone one el se be allowed to do so on his behal f. This
reasoni ng however breaks down when we have the case of a
person or class of persons whose fundanental right s
viol ated but who cannot have resort to the court on account
of their poverty or disability or socially or economcally
di sadvant aged position and in such a case, therefore, the
court can and nust allow any nmenber of the public acting
bona fide to espouse the cause of such
107
person or class of persons and nove the court for judicia
enf orcenent of the fundamental right of such person or class
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of persons. This does not violate, in the slightest neasure,
the |l anguage of the constitutional provision enacted in
clause (1) of Article 32.

Then again clause (1) of Article 32 says that the
Supreme Court can be noved for enforcement of a fundanenta
right by any ’'appropriate’ proceedi ng. There is no
l[imtation in regard to the kind of proceeding envisaged in
clause (1) of Article 32 except that the proceedi ng nust be
"appropriate" and this requirement of appropriateness nust
be judged in the light of the purpose for which the
proceeding is to be taken, nanely, enforcenent of a
fundanental right. The Constitution nakers deliberately did
not |ay down any particular form of proceeding for
enforcenent of a fundanental right nor did they stipulate
that such proceedi ng shoul d conformto any rigid pattern or
straight jacket fornula as, for exanple, in England, because

they knew that in~ a country Jlike India where there is so
much of poverty, ignorance, illiteracy, deprivation and
expl oi tation, ~ any i nsi stence on a rigid formula of

proceeding for enforcenent of a fundanental right would
beconme self-defeating because it would place enforcenment of
fundanental rights beyond the reach of the common nan and
the entire renmedy for enforcement of fundamental rights
whi ch the Constitution makers regarded as so precious and
i nvaluable that they elevated it to the status of a
fundanental right, would becone a nmere rope of sand so far
as the large masses of the people in this country are
concerned. The Constitution makers therefore advisedly
provided in clause (1) of Article 32 that the Suprene Court
may be noved by any ’appropriate’ proceeding, 'appropriate’
not in terns of any particular formbut “appropriate’ wth
reference to the purpose of the proceeding. That is the
reason why it was held by this Court in the  Judges
Appoi ntment and Transfer Case (supra) that where a menber of
the public acting bona fide noves the Court for enforcenent
of a fundanmental right on behalf ~of a person or class of
persons who on account of poverty or disability or socially
or economically disadvantaged position cannot approach the
court for relief, such nmenber of the public nmay nove the
court even by just witing a letter, because it would not be
right or fair to expect a person acting pro bono publico to
i ncur expenses out of his own pocket for going to a | awer
and preparing a regular wit petition for being filed in
court for enforcement of the fundanental right of the poor
and deprived sections of the community and in such a case, a
letter addressed by him can legitinmately be regarded as an
"appropri ate" proceedi ng.
108

But the question then arises as to what is the power
whi ch may be exercised by the Supreme Court when it is/ noved
by an "appropriate" proceeding for enforcenment of a
fundanental right. The only provi sion made by the
Constitution makers in this behalf is to be found in clause
(2) of Article 32 which confers power on the Supreme Court
"to issue directions or orders or wits including wits in
the nature of habeas corpus, nandanus, prohibition, quo
warranto and certiorari, which-ever nay be appropriate, for
enforcenent of any of the fundanmental rights. It wll be
seen that the power conferred by clause (2) of Article 32 is
inthe wdest terns. It is not confined to issuing the high
prerogative wits of habeas corpus, mandamus, prohibition
certiorari and quo quarranto, which are hedged in by strict
conditions differing fromone wit to another and which to
guote the words spoken by Lord Atkinin United Australia
Limted v. Barclays Bank Ltd. in another context often
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"stand in the path of justice Cdanking their nediave
chains". But it is nmuch wder and includes wthin its
matrix, power to issue any directions, orders or wits which
may be appropriate for enforcenent of the fundamental right
in question and this is nade anply clear by the inclusive
cl ause which refers to in the nature of habeas corpus,
mandanus, prohibition, quo warranto and certiorari. It is
not only the high prerogative wits of nmandanus, habeas
corpus, prohibition, quo warranto and certiorari which can
be issued by the Suprene Court but also wits in the nature
of these high prerogative wits and therefore even if the
conditions for issue of any of these high prerogative wits
are not fulfilled, the Suprenme Court would not be
constrained to fold its hands in despair and plead its
inability to help the -citizen who has cone before it for
judicial redress, but would have power to issue any
direction, order or wit including a wit in the nature of
any high prerogative wit. This provision conferring on the
Suprenme Court power to enforce the fundanmental rights in the
wi dest possible terns shows the anxiety of the Constitution
makers not toallow any procedural technicalities to stand
in the way of enforcement ~ of fundanental rights. The
Constitution makers clearly intended that the Supreme Court
shoul d have the anpl est ~ power to issue whatever direction
order or wit nay/ be appropriate in 'a given case for
enforcenent of a fundanental right. But what procedure shal
be followed by the Suprenme Court in _exercising the power to
i ssue such direction, order or wit~ ? That is a matter on
which the Constitution is silent and advisedly so, because
the Constitution makers never intended to fetter the
di scretion of the Suprene Court to evolve -a procedure
appropriate in the circuns-
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tances of a given case for the purpose of enabling it to
exercise its power of enforcing a fundanmental right. Neither
clause (2) of Article 32 nor. any other provision of the
Constitution requires that any particular procedure shall be
followed by the Supreme Court in. exercising its’ power to
issue an appropriate direction, order or wit. The purpose
for which the power to issue an appropriate direction, order
or wit is conferred on the Supreme Court is to secure
enforcenent of a fundanental right and obviously therefore,
what ever procedure is necessary for fulfillnment of the
pur pose nust be permissible to the Suprene Court. It is not

at all obligatory that an adversarial procedure, where each
party produces his own evidence tested by cross exani nation
by the other side and the judge sits |like an ~unpire and

decides the case only on the basis of such material as may
be produced before himby both parties, nust be followed in
a proceeding under Article 32 for enforcenent 'of a
fundanental right. |In fact, there is no such constitutiona
conpul sion enacted in clause (2) of Article 32 or in any
other part of the Constitution. It is only because we have
been following the adversarial procedure for over a century
owing to the introduction of the Anglo-Saxon system  of
jurisprudence under the British Rule that it has becone a
part of our conscious as well as sub-conscious thinking that
every judicial proceeding nmust be cast in the nould of
adversarial procedure and that justice cannot be done unl ess
the adversarial procedure is adopted. But it may be noted
that there is nothing sacrosanct about the adversaria
procedure and in fact it is not followed in nany other
countries where the civil system of Ilaw prevails. The
adversarial procedure wth evidence led either party and
tested by cross-exani nation by the other party and the judge
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pl ayi ng a passive role has becone a part of our |legal system
because it is enbodied in the Code of Cvil Procedure and
the Indian Evidence Act. But these statutes obviously have
no application where a new jurisdiction is created in the
Supreme Court for enforcement of a fundanental right. We do
not think we would be justified in inposing any restriction
on the power of the Suprene Court to adopt such procedure as
it thinks fit in exercise of its new jurisdiction, by

engrafting adversari al procedure on it. when the
Constitution makers have deliberately chosen not to insist
on any such requirenent and instead, left it open to the

Supreme Court to follow such procedure as it thinks
appropriate for the purpose of securing the end for which
the power is conferred, nanely, enforcenent of a fundanenta
right. The adversarial procedure has, in fact, come in for a
ot of criticismeven in the country of its origin and there
is an increasing tendency even in that country to depart
fromits strict-nornms. Lord De lin speaking of the English

judicial systemsaid: "If our methods were
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as antiquated as our |egal nethods, we should be a bankrupt
country". And Foster QC. observed : "I think the whole
Engli sh system is non-sense. | would go to the root of it-
the civil case between two private parties is a mmc
battle........ conducted according to rules of evidence."

There is a considerable body of juristic opinion in our
country also which believes that strict adherence to the
adversarial procedure can sonme tines lead to injustice,
particularly where the parties ~are not evenly balanced in
social or economc strength. ~Were one of the parties to a
litigation belongs to a poor and deprived section of the
conmunity and does not possess adequate social and materia

resources, he is bound to be at a disadvantage as agai nst a
strong and powerful opponent under the adversary system of
justice, because of his difficulty in getting competent
| egal representation and nore than anything els, his
inability to produce rel evant evidence before the court.
Theref ore, when the poor cone before the court, particularly
for enforcenent of their fundamental rights, it i's necessary
to depart fromthe adversarial procedure and to evolve a new
procedure which wll make it possible for the poor and the
weak to bring the necessary material before the court for
the purpose of securing enforcenent of their fundanenta

rights. It nust be remenbered that the problens of the poor
which are now conming before the court are qualitatively
different from those which have hither to occupied the
attention of the court and they need a different kind of
lawering skill and a different kind of judicial approach

If we blindly follow the adversarial procedure in- their
case, they would never be able to enforce their fundanenta

rights and the result would be nothing but a nockery of the
Constitution. W have therefore to abandon the | aissez faire
approach in the judicial process particularly where it
i nvol ves a question of enforcenment of fundanmental rights and
forge new tools, devise new nethods and adopt new strategies
for the purpose of making fundanental rights neaningful for
the large nasses of people. And this is clearly permssible
on the |anguage of clause (2) of Article 32 because the
Constitution makers whil e enacting that clause have
deliberately and advisedly not wused any words restricting
the power of the court to adopt any procedure which it
consi ders appropriate in the circunstances of a given case
for enforcing a fundamental right. It is true that the
adoption of this non-traditional approach is not likely to
find easy acceptance fromthe generality of |awers because
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their mnds are conditioned by constant association with the
existing system of admnistration of justice which has
becone ingrained in them as a result of long years of
famliarity and experience and becone part of their nental
make up and habit and they would therefore always have an
unconsci ous predilection for the prevailing system
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of adm nistration of justice. But if we want the fundanenta
rights to becone a living reality and the Suprene Court to
become a real sentinel on the quivive, we nmnust free
ourselves from the shackles of outdated and outnoded
assunptions and bring to bear on the subject fresh outl ook
and origi nal unconventional thinking.

Now it is obvious that the poor and the di sadvant aged
cannot possibly produce relevant naterial before the court
in support of their ~case-and equally where an action is
brought on their ~behalf by @a citizen acting pro bono
publico;, it would be alnpst inpossible for himto gather the
rel evant material and place it before the court. Wat is the
Supreme Court to do in such a case ? Wwuld the Suprenme Court
not be failing in discharge of its constitutional duty of
enforcing a fundanental right if it refuses to intervene
because the petitioner belonging to the wunderprivileged
segnent of society or a public spirited citizen espousing
his cause is unable to produce the relevant nmaterial before
the court. |If the Suprene Court were to ‘adopt a passive
approach and decline to intervene in -such-a case because
rel evant material ‘has not been produced before it by the
party seeking its intervention, the fundanental rights would
remain nerely a teasing illusion so far as the poor and
di sadvant aged sections of the comunity are concerned. It is
for this reason that the Suprene Court has evolved the
practice of appointing conmmssions  for ~the purpose of
gathering facts and data in regard to a conplaint of breach
of fundamental right nmade on behalf of the weaker sections
of the society. The Report of the comm ssioner woul d furnish
prima facie evidence of the facts and data gathered by the
conmi ssioner and that is why the Suprene Court is careful to
appoint a responsible person as comm ssioner to nmmke an
inquiry or investigation into the facts relating to the
conplaint. It 1is interesting to note that in the past the
Supreme Court has appointed sonetinmes a district magistrate,
sonetines a district Judge, sonetines a professor of |aw,
sonetines a journalist, sonetinmes an officer of the court
and sonetines an advocate practising in the court, for the
purpose of <carrying out an inquiry or investigation and
maki ng report to the court because the conmi ssioner
appointed by the Court nust be a responsible | person who
enjoys the confidence, of the court and who is expected to
carry out his assignnent objectively and inpartially without
any predilection or prejudice. Once the report- of the
Conmi ssioner is received, copies of it would be supplied to
the parties so that either party, if it wants to dispute any
of the facts or data stated in the Report, may do so by
filing an affidavit and the court then consider the report
of the comm ssioner and the affidavits which may have been
filed and proceed to adjudicate upon
112
the issue arising in the wit petition. It would be entirely
for the Court to consider what weight to attach to the facts
and data stated in the report of the comissioner and to
what extent to act upon such facts and data. But it would
not be correct to say that the report of the conm ssioner
has no evidentiary value at all, since the statenents nade
init are not tested by cross-exam nation. To accept this
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contention would be to introduce the adversarial procedure
in a proceeding where in the given situation, it is totally
i napposite. The | earned Additional Solicitor General and M.
Phadke relied on Oder XXVI of the Code of Civil Procedure
and Order XLVI of the Supreme Court Rules 1966 for the
purpose of contending that a comm ssion can be appoi nted by
the Suprene Court only for the purpose of exam ning
wi t nesses, nmaking | egal investigations and exam ni ng
accounts and the Suprene Court has no power to appoint a
comm ssion for nmaking an inquiry or investigation into facts
relating to a conplaint of violation of a fundamental right
in a proceeding under Article 32. Now it is true that Oder
XLVI of the Suprenme Court Rul es 1966 nakes the provisions of
Order XXVI of the Code of Civil Procedure, except rules 13,
14, 19, 20, 21 and 22 applicable to the Suprene Court and
days down the procedure for . an application for issue of a
conmi ssion, but Order XXVI is not exhaustive and does not
detract - from the inherent power of the Supreme Court to
appoint a/ conmi ssion, if the appointment of such conm ssion
is found ' necessary for the purpose of securing enforcenent
of a fundanental right in exercise  of its constitutiona
jurisdiction under Article 32. Order XLVI of the Suprene
Court Rules 1966 cannot in any way mlitate against the
power of the Suprene Court under Article 32 and in fact rule
6 of Oder XLVII /of the Supreme Court Rules 1966 provides
that nothing in those Rules "shall be deened to limt or
ot herwi se affect the inherent powers of the court to make
such orders as mmy be necessary for the ends of justice." W
cannot therefore accept the contention of the [earned Addl.
Solicitor General and M. Phadke that the court acted beyond
its power in appointing Ms. Ashok Srivastava and Ashok
Panda as commissioners in the first' instance and Dr.
Pat war dhan as commi ssioner at a subsequent stage for the
purpose of making an inquiry into-the conditions of worknen
enployed in the stone quarries: The petitioner in the wit
petition specifically alleged violation of the fundanenta
rights of the worknen enployed in the stone quarried under
Articles 21 and 23 and it was therefore necessary for the
court to appoint these commissioners for the -purpose of
inquiring into the facts related to this conplaint. The
Report of Ms. Ashok Srivastava and Ashok Panda as al so the
Report of Dr. Patwardhan were clearly docunents having
evi den-
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tiary value and they furnished prima facie evidence of the
facts and data stated in those Reports. O course, as we
have stated above, it will be for us to consider what weight
we should attach to the facts and data contained in these
Reports in the light of the various affidavits filed in the
pr oceedi ngs.

We may point out that what we have said above'in regard
to the exercise of jurisdiction by the Supreme Court under
Article 32 nust apply equally in relation to the exercise of
jurisdiction by the High Courts under Article 226, for the
latter jurisdiction is al so a new constitutiona
jurisdiction and it is conferred in the sane wide terns as
the jurisdiction wunder Article 32 and the sanme powers can
and must therefore be exercised by the Hgh Courts while
exercising jurisdiction under Article 226. In fact, the
jurisdiction of the High Courts under Article 226 is much
wi der, because the High Courts are required to exercise this
jurisdiction not only for enforcenent of a fundanental right
but also for enforcenment of any legal right and there are
many rights conferred on the poor and the disadvantaged
which are the creation of statute and they need to be
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enforced as urgently and vigorously as fundanental rights.
Havi ng di sposed of these prelimnary objections, we
shall now proceed to consider the wit petition on nerits.
But, before we turn to examine the facts of this case, we
may first consider which are the |laws governing the living
and working conditions of worknmen enployed in the stone
quarries. The first statute to which we nust refer in this
connection is the Mnes Act, 1952. This Act extends to the
whole of India and therefore applies a fortiorari in the
State of Haryana. Section 2(j) defines "mine" to nean "any
excavation where any operation for the purpose of searching
for or obtaining mnerals has been or is being carried on

and includes in clause (iv) "all open cast working". The
word "mnerals" has been given a very broad neani ng under
section 2(jj) and it neans "all substances which can

obtained from the earth by mining, digging, drilling,
dredgi ng, hydraul.icing, guarryi ng or by any ot her
operation". Section 2(kk) gives the definition of "open cast
wor ki ng" and -according to this definition, it nmeans "a
quarry, that is to say, an excavation where any operation
for the purpose of searching for or obtaining mnerals has
been or is being carried on,, not being a shaft or an
excavation which extends bel ow superjacent ground". There
can be no doubt that according to these definitions, the
stone quarries wth which we are concerned in this wit
petition constitute "mnes" wthin the neaning of the
definition of that termin section 2(j). since they are
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excavations where operations for the purpose of searching
for of obtaining stone by quarrying are being carried on but

they are not ‘open cast - wor ki ng’ since adm ttedly
excavations in the case of these stone quarries extend bel ow
superjacent ground. But the question still remains whether

the provisions of the Mnes Act 1952 apply to these stone
quarries even if they are "mnes". Section 3(1) (b) enacts
that the provisions of the Mnes ~Act, 1952 except those
contained in sections 7, 8, 9, 44, 45 and 46 shall not apply
to any mne engaged in the extraction inter alia of kankar
murrum laterite boulders, gravel, shingle, building stone,
road netal and earth and therefore, if this statutory
provi sion stood alone without any qualification, it would
appear that barring the excepted sections, the provisions of
M nes Act 1952 woul d not apply to these stone quarries. But
there is a proviso to section. 3(1)(b) which is very
material and it runs as follows :
"3(1) The provisions of this Act, except those
contained in sections 7, 8, 9, 44, 45 and 46, shall not

apply to-
(b) any mne engaged in the extraction of kankar
murrum laterite, boulder, gravel, shingle, ~ordinary

sand (excluding noulding sand, glass sand and ot her
m neral sands), ordinary clay (excluding kaolin, china
clay, white clay or fire clay), building stone, road
metal earth, fullers earth and |ine stone

Provi ded that -

(i) the workings do not extend bel ow superjacent

ground; or

(ii) where it is an open cast worKking-

(a) the depth of the excavation nmeasured
fromits highest to its [|owest point
nowher e exceeds six netres;

(b) the nunber of persons enployed on any
one day does not exceed fifty; and

(c) explosives are not used in connection
with the excavation."
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Since the workings in these stone quarries extend bel ow
superjacent ground and they are not ‘open cast workings and
nor eover explosives are admittedly wused in connection with
t he excavati on,
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the conditions set out in the proviso are not fulfilled and
hence the exclusion of the provisions of the Mnes Act 1952
(other than the excepted sections) is not attracted and al
the provisions of the Mnes Act 1952 apply to these stone
quarries. It may also be noted that the definition of ‘mne
in section 2(j) includes in Cause (x) any prenises or part
thereof in or adjacent and belonging to a m ne on which any
process ancillary to the getting, dressing or preparation
for sale of mnerals........... is being carried on." Now
obvi ously stone crushing is . a process ancillary to the
getting, dressing or preparation for sale of stone quarried
fromthe stone quarries and therefore if the stone crushing
activity is carried on in premses in or adjacent to a stone
quarry and it ‘belongs to the sanme owner as the stone quarry,
it would ' be subject to the discipline of the provisions of

the Mnes  Act 1952 and all workmen enployed in connection
with such stone crushers would be entitled to the benefit of
the provisions of that Act: It will, thus, be seen that al

the provisions of the Mnes Act, 1952 are applicable to the
wor knmen enployed in the stone quarries as also to the
wor knmen enpl oyed in connection wth stone  crushers, where
the stone crusher is situate in or-adjoining to a stone
quarry and belongs to the sane owner as the stone quarry.
Now t he provisions of the Mnes Act, 1952 which are materia

are those set out in Chapters 'V, VI and VIl, Chapter V
dealing with provisions as tohealth and safety, Chapter VI,
with hours and limtation of enploynent and Chapter WVII,
with eave with wages. The provisions contained in these
three Chapters confer certain rights and benefits on the
wor kmen enployed in the stone quarries and stone crushers
and these rights and benefits are intended to secure to the
wor knmen just and hunmane conditions of work ensuring 'a decent
standard of life with basic human dignity. W shall have
occasion to consider sonme of these rights and benefits when
we deal wth the specific conplaints mde on behalf of the
petitioner, but we may point out at this stage that the nost
important rights and benefits conferred on the worknmen are
those relating to their health and safety which _include
provisions as to drinking water, conservancy and injuries
arising out of accidents, in regard to. which detailed
requirenents are laid down in Chapters V, VI and I'X of the
M nes Rul es; 1955. We may al so point out that the obligation
of conplying with these provisions of the Mnes Act, 1952
and the Mnes Rules, 1955 rests on the owner, agent’' and
manager of every stone quarry and stone crusher, ~ because
section 18 declares that the owner, agent and nmanager of
every mine shall be responsible that all operations carried
on in connection therewith are conducted in accordance with
the provisions of the Act and of the regul ations, rules and
by- | aws
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and of any orders made under the Act. The ‘owner’ is defined
in section 2(1) of the Mnes Act, 1952 to nean "any person
who is the i Mmedi ate proprietor or |essee or occupier of the
mne or any part thereof......... but does not include a
person who nerely receives a royalty, rent or fine fromthe
mne or is nmerely the proprietor of the mine, subject to any
| ease, grant or licence for the working thereof." Since the
stone quarries in the present case are not being exploited
by the State of Haryana though it is the owner of the stone
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quarries, but are being given out on |ease by auction, the
m ne-| essees who are not only | essees but al so occupiers of
the stone quarries are the owners of the stone quarries
within the nmeaning of that expression as used in section
2(1) and so also are the owners of stone crushers in
relation to their establishment. The m ne-lessees and owners
of stone crushers are, therefore liable under section 18 of
the Mnes Act, 1952 to carry out their operations in
accordance with the provisions of the Mnes Act, 1952 and
the Mnes Rules, 1955 and other Rules and Regul ati ons made
under that Act and to ensure that the rights and benefits
conferred by these provisions are actually and concretely
made available to the worknen. The Central CGovernnent s
entrusted under the Mnes " Act 1952 with the responsibility
of securing conpliance with the provisions of that Act and
of the M nes Rules 1955 and other Rules and Regul ati ons made
under that Act and it is the primary obligation of the
Central CGovernment to ensure that these provisions are
conplied with by the m ne-lessees and stone crusher owners.
The State of Haryana is also, for reasons which we have
al ready discussed, under an obligation to take all necessary
steps for the purpose of securing conpliance wth these
provi sions by the mine-|lessees and owners of stone crushers.
The State of Haryana has in fact anended the Punjab M nor
M neral Concession/’ Rules 1964 in their application to the
State of Haryana by issuing the Punjab Mnor Mnera
Concession (Haryana First Anmendnent) Rules 1982 on 6th
Decenber 1982 and substituted a newclause 16 in FormF, a
new clause 13 in FormlL and a new clause 10 in Form N
provi di ng t hat the | essee/ | essees or the
contractor/contractors, as the case may be,

"shal | abide by the provisions of Mnes Act, 1952

Inter State M grant Wrknmen (Regul ation of Enpl oynent

and Conditions of Service) Act, 1979 and the rules and

regul ations franmed thereunder and also the provisions
of other Iabour laws both Central and State as are
applicable to the worknmen engaged in the mnes, and
quarries relating to the provisions of drinking water,
rest shelters, dwelling houses, |atrnes

117

and first aid and nedical facilities in particular and
ot her safety and welfare provisions in general, to the
satisfaction of the conpetent authorities wunder the
aforesaid Acts, rules and regulations and also tothe
satisfaction of the District Magistrate concerned. In
the case of non-conpliance of any of the provisions of
the enactments as aforesaid, the State Governnment or
any officer authorised by it in this | behalf. my
termnate the contract by giving one nobnth’'s notice
with forfeiture of security deposited or in the
alternative the State Labour Departnment nmay renedy the
breach/ breaches by providing the welfare and safety
nmeasures as provided in the aforesaid enactnments at the
expense and cost of the contractor/contractors. ~The
amount thus spent shall be recovered from the
contractor/contractors by the Industries Departnent and
rei mbursed to Labour Departnent."

The State of Haryana is therefore, in any event, bound
to take action to enforce the provisions of the Mnes Act
1952 and the M nes Rules 1955 and other Rules and
Regul ati ons made wunder that Act for the benefit of the
wor kren.

W may then turn to the provisions of Inter-State
M grant Worknen (Regul ation of Enploynment and Conditions of
Service) Act, 1979 (hereinafter referred to as the Inter-
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State Mgrant Workmen Act). This Act was brought into force
inthe State of Haryana with effect from 2nd Oct ober 1980
and the authorities and this Act were notified on 21st July
1982. W rmay, therefore, proceed on the basis that the
provisions of this Act becane enforceable, if not from 2nd
Cctober 1980 at |east from 21st July 1982. Now this Act by
subsection (4) of Section (1) applies to every establishnment
in which five or nore inter-State nigrant worknen are
enpl oyed or were enpl oyed on any day of the preceding twelve
nonths and so also it applies to every contractor who
enpl oys or enployed five or nore inter-State mgrant workmnen
on any day of the preceding twelve nmonths. Section (2) sub-
section (1) dause (b) of the Act defines contractor, in
relation to an establishment, to nmean "a person who
undert akes (whether asan independent contractor, agent,
enpl oyee or otherwi se) to produce a given result for the
establishnent, other than a  mere supply of goods and
articles of manufacture of such establishnent, by the
enpl oynment  of worknmen or to supply workmen to the
establishment, and includes a sub-contractor, khatedar
sardar, agent —or any other person, by whatever nanme call ed,
who recruits
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or enploys worknmen.” Clause (e) of sub-section (1) of
Section (2) defines "inter-State mgrant worknmen" to neans
"any person who is recruited by or through a contractor in
one State under ‘an agreenent or _other arrangenent for
enployment in an establishnent in another State, whether
with or wthout the know edge of the principal enployer in
relation to such establishnment.” The expression “principal -
enpl oyer” is defined by clause (g) of sub-section (1) of
Section 2 to nmean "in relation to a mne, the owner or agent
of the mine and where a person has been naned as the manager
of the mne, the person so naned." Obviously, therefore, the
m ne-|l essees and owners of stone crushers in the  present
case woul d be principal enployers within the meaning of that
expression as used in the Inter<State Mgrant Wrknmen Act.
Section 4 provides for registration of every principa
enpl oyer of an establishnment to which the Act applies and
Section 6 enacts that no principal enpl oyer~ of an
establishment to which this Act applies, shall enploy inter-
State mgrant wor kmen i n the establishment unless a
certificate of registration in respect of such establishnent
is issued wunder the Act in force. Simlarly, Section 8 sub-
section (1) provides that with effect fromsuch date as the
appropriate Government rmay be Notification in the Oficia
Gazette appoint no contractor to whomthe Act applies shal
recruit any personin a State for the purpose of enpl oying
himin any establishnent situated in another State, ‘except
under and in accordance with a licence issued in that behalf
by the licensing officer appointed by the Central Governnent
who has jurisdiction in relation to the area wherein the
recruitment is made, nor shall be enploy as worknen for the
execution of any work 1in any establishnment in any State,
persons from another State excent under and in accordance
with a licence issued in that behalf by the |Ilicensing
officer appointed by the appropriate Governnent having
jurisdiction in relation to the area wherein the
establishnment is situated. Sub-section (2) of Section 8
declares that a licence wunder sub-section (1) may contain
such conditions including, in particular, the terns and
conditions of the agreenment or other arrangenment under which
the worknen will be recruited, the renuneration payable,
hours of work, fixation of wages and other essentia
amenities in respect of the inter-State nmigrant workmen, as
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the appropriate Governnent nmmy deem fit to inpose in
accordance with the Rules, if any, nade under Section 35.
Section 12 i mposes certain duties and obligations on
contractors which include inter alia the duty to issue to
every inter-State mgrant workman a pass-book containing
various particulars regarding recruitment and enpl oynent of
the workman as also to pay to the workman the return fare
fromthe place of enploynent to the place of residence
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in the hone State when he ceases to be enployed. Rule 23 of
the Inter-State Mgrant Wrknen (Regulation of Enploynent
and Conditions of Service) Central Rules 1980 (hereinafter
referred to as Inter-State Mgrant Worknen Rul es) sets out
certain additional particulars which nust be included in the
pass- book to be issued to every inter-State m grant workmen.
Section 13 then proceeds to lay down the wage rates,
hol i days, hours of work and other conditions of service of
an inter-State ~mgrant workman and provides inter alia that
in no case shall ainter-State mgrant worknman be paid | ess
than the " wages fixed under the M ninum Wages Act 1948, and
the wages shall be paid toan inter-State m grant workman in
cash. The detailed particulars in regard to wages payable to
an inter-State mgrant worknan are laid down in Rules 25 to
35 of the Inter-State M grant Wrknmen Rules. Then foll ows
Section 14 which provides that there shall be paid by the
contractor to every inter-State mgrant workman at the tine
of recruitment, a displacenent allowance and the amount of
di spl acement al | owance shall not be refundable but shall be
in addition to the wages or other anounts payable to him
There is also a provision nade in Section 15 for paynent to
an inter-State mgrant worknan of a journey allowance of a
sumnot less than the fare fromthe place of residence in
his State to the place of work in the other State, both for
outward and return journeys and this Section also enacts
that the workman shall be entitled to paynent of wages
during the period of such journeys as if he was on duty.
Section 16 days a duty on every contractor enploying inter-
State migrant workmen in connection with the work of an
est abl i shnent to provi de various ot her facilities
particulars of which are to be found in Rules 36 to 45 of
the Inter-State Mgrant Wrkmen Rules. These facilities
i nclude nedical facilities, protective <clothing, drinking
water, latrines, urinals and washing facilities, rest roons,
canteens, creche and resi denti al accommodat i-on. The
obligation to provide these facilities is in relation to the
inter-State Mgrant Workmen enpl oyed in an establishment to
which the Act applies. But this Iliability is not confined
only to the contractor, because Section 18 provides in so
many terns that if any allowance required to be paid under-
section 14 or 15 to an inter-State mgrant Wrknan i's not
paid by the contractor or if any facility specified in
section 16 is not provided for the benefit of such worknan,
such all owance shall be paid or as the case nmay be, the
facility shall be provided by the principal enployer wthin
such time as nmay be prescribed by the Rules and all the
al l owances paid by the principal enmployer or all the
expenses incurred by himin this connection may be recovered
by him fromthe contractor either by deduction from the
amount payable to the
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contractor or as debt payable by the contractor. Section 25
& 26 make it an offence for any one to contravene any of the
provisions of the Inter-Stage M grant Wrkmen Act or Inter-
State Mgrant Wrknmen Rul es and Section 30 gives over-riding
effect to the provisions of the Inter-State M grant Wrkmnen
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Act over any other |law or any agreenment or contract of
service or any standing orders. These are broadly the
rel evant provisions of the Inter-State Mgrant Wrknmen Act
and the Inter-State M grant Wrkmen Rul es which may call for
consi der ati on.

But the question arises whether the Inter-State M grant
Worknmen Act applies to the worknen enployed in the stone
quarries and the stone crushers. Now it was not disputed on
behal f of the State of Haryana and indeed it was clear from
the Report of Dr. Patwardhan that npst of the workmen
enployed in the stone quarries and stone crushers cone from
Uttar Pradesh, Madhya Pradesh, Rajasthan, Tamlnadu and
Andhra Pradesh and there are only a few worknmen from
Haryana. It is only if 5 or nore out of these workmen com ng
fromStates other than Haryana are inter-State nigrant
wor kmen within the meaning of that expression as defined in
Section 2 sub-section (1) <clause (e) of the Inter-State
M grant Wor kmen Act that the establishment in which they are
enpl oyed woul d be covered by the Inter-State M grant Wrknen
Act. It 'would therefore have to be determined in case of
each stone quarry and each stone crusher whether there are 5
or nore inter-State M grant wor kmen enmployed in the
establishnent and if there are, the provisions of the inter-
State Mgrant Wrknen Act and the Inter-State M grant
Wor kmen Rul es woul d becone applicable to such establishnent.
The Union of India /in a subnission filed on its behalf by
M ss Subhasini has taken up the stand that the worknen
enployed in the one quarries and stone crushers "are com ng
to join the service in the stone quarries of their own
volition and they are not recruited by any agent for being
mgrated fromany State" and "as such they do not cone under
the definition of the tern' inter-State mgrant workman. W
woul d have ordinarily been inclined to accept this statenent
made on behalf of the Union of India, but we find that,
according to the Report of Dr. Patwardhan, the nodus
operandi that 1is followed for the purpose of recruitment of
workmen is "that the stone crusher owners or the |essees
hol ders ask the thekedar or janmadar of the nine to fetch
people from various States to work. in the mines" and sone
times "the jamadar or thekedar comrunicates the need for
workers to old hands at the quarries so that they could
bring in people on their return fromtheir villages or their
respective States". Now
121
if what has been reported by Dr. Patwardhan is true, there
can be no doubt that the worknmen enployed in the stone
gquarries and stone crushers would be inter-State mgrant
wor kmen. The thekedar or jamadar who is engaged by the mne
| essees or the stone-crusher owners to recruit. workmen or
enpl oy them on behalf of the mne | essees or stone crusher
owners would clearly be a ’contractor’ wi thin the nmeaning of
that termas defined in Section 2 sub-section (1) clause (b)
and the workmen recruited by or through him from other
States for employment in the stone quarries and stone
crushers in the State of Haryana woul d undoubtedly be inter-
State migrant workmen. Even when the thekedar or jamadar
recruits or enploys workmen for the stone quarries and stone
crushers by sending word through the "old hands", the
workmen so recruited or enployed would be inter-State
m grant workmen, because the "old hands” would be really
acting as agents of the thekedar or jamadar for the purpose
of recruiting or enploying workmen. The Inter-State M grant
Workmen Act being a piece of social welfare |legislation
intended to effectuate the Directive Principles of State
Policy and ensure decent living and working conditions for
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the worknmen when they cone from other States and are in a
totally strange environnent where by reason of their

poverty, ignorance and illiteracy, they would be totally
unorgani sed and hel pl ess and would becone easy victins of
exploitation, it rmust be given a broad and expansive

interpretation so as to prevent the nischief and advance
they renedy and therefore, even when the worknen are
recruited or enpl oyed by the jamadar or thekedar by
operating through the "old hands", they nust be regarded as
inter-State mgrant workmen entitled to the benefit of the
provisions of the Inter-State M grant Wrknen Act and the
Inter-State M grant Workmen Rules. The Report of Dr.
Pat war dhan al so points out one other aspect of the matter:
according to him there is invariably "an wunderstanding
between the janadar or- thekedar and the owners of stone
crushers holding |eases of stone quarries as to the rate of
out put of stone to-be fed through the crushers” and thus the
j amadar or, thekedar is clearly a contractor’ of the stone
crusher owners and the worknmen recruited or enployed by him
on behalf. _of the owners of =~ stone crushers are inter-State
m grant workmen. W entirely agree wth this view put
forward by Dr. Patwardhan in his Report and we have no doubt
that if there is any agreenment or understandi ng between the
jamadar or thekedar on the one hand and the owners of stone
crushers on the other, that the jamadar or thekedar will
ensure a certain rate of output of stone to be fed to the
stone crushers, the jamadar or ~thekedar would be a
"contractor’ and the workmen recruited or enployed by himon
behal f of the stone
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crusher owners would be inter-State m grant worknen. But
whet her in any particular stone quarry or stone crusher the
wor kmen enployed are inter-State mgrant ~ workmen. on the
application of this test laid down by us-and if so, how nany
of them are such inter-State migrant- workmen, is a matter
whi ch woul d have to be investigated and determ ned and t hat
is what nust be done if we are to nmake the provisions of the
Inter-State Mgrant Wrknmen Act and the Inter-State M grant
Wor kmen Rul es meani ngful for these workmen who are recruited
fromother States and who come to the stone quarries and
stone crushers in the State of Haryana. W may point out
that in addition to the rights and benefits conferred upon
hi munder the Inter-State M grant Workmen Act and the Inter-
State Mgrant W rkmen Rules, an inter-State mgrant workman
is also, by reason of Section 21, entitled to the benefit of
the provisions contained in the Wrkman's Conpensati on Act
1923. The Paynment of Wages Act 1936, The Enpl oyees’ State
I nsurance Act 1948, The Enpl oyees’ Provi dent Funds and M sc.
Provi sions Act, 1952, and the Maternity Benefit Act 1961.
The obligation to give effect to the provisions contained in
these various laws is not only that of the janmdar or
t hekedar and the nmine-lessees and stone crusher  owners
(provided of course there are 5 or nore inter-State mgrant
wor kmen enmpl oyed in the establishnent) but also that of the
Central Government because the Central Governnent being the
appropriate GCovernment" within the neaning of Section
2(1)(a) is wunder an obligation to take necessary steps for
the purpose of securing conpliance with these provisions by
the thekedar or jamadar and mne-|essees and owners of stone
crushers. The State of Haryana is also for reasons already
di scussed above bound to ensure that these provisions are
observed by the thekedar or jamadar and m ne-|essees and
owners of stone crushers.

We then turn to consider the provisions of the Contract
Labour (Regulation and Abolition) Act 1970 (hereinafter
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referred to as the Contract Labour Act). This Act applies to
every establishnent in which 20 or nore worknmen are enpl oyed
or were enployed on any day of the preceding twelve nonths
as contract |abour and to every contractor who enploys or
who enpl oyed on any day of the preceding twelve nmonths 20 or
nore workmen. The expression "appropriate government" s
defined in Section 2 sub-section (1) clause (a) and so far
as the stone quarries and stone crushers are concerned, the
Central CGovernnment is the 'appropriate Governnent’. Section
2 sub-section (1) clause (b) states that a workman shall be
deered to be enployed as "contract Ilabour” in or in
connection with the work of an establishnent when he is
hired in or in connection with the work of an establishnent
when he is hired in or in connection
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with such work by or through a contractor and "contractor"
is defined in clause (c) of <that sub-section to nean, in
relation to an establishnment, "a person who undertakes to
produce a  given result for the establishnent, other than a
nere supply of goods or articles of nanufacture to such
establ i shnent, through contract [|abour or who supplies
contract labour for any work of the establishnent and
includes a sub-contractor". The expression "principa
enpl oyer” is defined in- clause (g) of sub-section (i) of
section 2 and for the purpose of a mne, it neans the owner
or agent of the mne and therefore, so far as the stone
guarries and stone crushers are concerned, the mne | essees
and owners of stone crushers would be ‘the principa
enpl oyers. Then there are provisions in the Contract Labour
Act for registration of establishment by every  principa
enpl oyer and for licensing of every contractor to whomthe
Act applies. But nore inportantly, Sections 16 to 19 inpose
a duty on every contractor to provi de canteens, rest roons,
first aid facilities and other facilities and Section 20
enacts that if any anenity required to be provided under
section 16, 17, 18 or 19 for the  benefit of the contract
| abour enmployed in an establishnent is not provided by the
contractor, such anenity shall be provided by the principa
enpl oyer and all expenses incurred by the principal enployer
in providing such anenity may be recovered by the principa
enployer from the contractor. Every contractor is nmade
responsi bl e under-section 21 for paynment of wages to each
wor ker enpl oyed by himas contract | abour and such wages are
to be disbursed in the presence of a representative duly
aut horised by the principal enployer. Now.if the janmadar or
thekedar in a stone quarry or stone crusher is a
"contractor’ within the meaning of the definition of that
termin the Inter-State Mgrant Workmen Act, he would a
fortiorari be a ’'contractor’ also for the purpose of
Contract Labour Act and any worknen hired in or in
connection with the work of a stone quarry or stone crusher
by or through the jamadar or thekedar would be ‘worknen
entitled to the benefit of the provisions of the Contract
Labour Act. There are elaborate Rules nade under the
Contract Labour Act called the Contract Labour (Regul ation
and Abolition) Central Rules 1971 (hereinafter referred to
as the Contract Labour Rules) and these Rules not only dea
with the procedure for application and grant of registration
to a principal employer and licence to a contractor, but
al so particularise the details of the various welfare and
other facilities directed to be provided to the contract
| abour by Section 16, 17, 18 and 19 of the Contract Labour
Act. \Were therefore the t hekedar or jamadar is a
"contractor’ and the worknen are enployed as contract
| abour’ within the meaning of these expres-




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 52 of 90

124

sions as used in the Contract Labour Act, the contractor as
well as the principal enployer would be liable to conmply
with the provisions of contract Labour Act and the Contract
Labour Rules and to provide to the contract |abour rights
and benefits conferred by these provisions. The Centra
Government being the "appropriate government” within the
neani ng of Section 12 sub-section (1) <clause (a) would be
responsi ble for ensuring conpliance wth the provisions of
the Contract Labour Act and the Contract Labour Rules by the
m ne-| essees and stone crusher owners and the thekedar or
jamadar. So also, for reasons which we have already
di scussed while dealing with the applicability of the M nes
Act 1952 and the Inter-State Mgrant Wrknen Act, the State
of Haryana would be wunder an obligation to enforce the
provi sions of the Contract Labour Act and the Contract
Labour Rules for the benefit of-the workmen.

Turning to the provisions, of the Mninum Wges Act
1948, there can be no doubt and i ndeed this was not disputed
on behal f' of the respondents, that the Mninum Wges Act
1948 is applicable to worknen enployed in the stone quarries
and stone crushers. The m ni mum wage fixed for nminers by the
Notification of the Central CGovernnent dated 2nd Decemnber
1981 is Rs. 9.75 per day for those working, above the ground
and Rs. 11.25 per/ day for those working bel ow the ground.
Moreover the Notification prescribes a separate m ni num wage
for the occupation of a shot firer, stone- breaker, stone
carrier, nud renover and water carrier. There is a mnimm
wage prescribed in the Notification for each of these
occupations. The question is whether the worknmen enpl oyed in
the stone quarries and stone crushers are pai d m ni num wage
for the work done by them The Report of Dr. Patwardhan
al l eges that the node of paynent to the workmen enpl oyed in
stone quarrying operations is such that after deduction of
the anobunts spent on explosives and drilling of holes, which
amount has to be borne by the workmen out of their wages,
what is left to the worknen is l'ess than the m ni nrum wage.
It is also stated in the Report of Dr. Patwardhan that the
wor kmen enployed in the stone quarries not only quarry the
stone but also carry out the work of a shot firer and a
stone breaker, though the work of a shot firer cannot be
done by themw thout proper training as provided in- the
M nes Vocational Training Rules 1966 and for this work of a
shot firer and a stone breaker carried cut by them they do
not get the mnimum wage stipulated for the occupation of a
shot firer or a stone breaker and noreover since they are
pi ece-rated workers, their output falls because of the other
jobs they are required to carry out with the result that
they are deprived of the
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m ni mum wage whi ch they shoul d otherw se receive. W are not
ina position at the present stage to give a definite
finding that what is stated in the Report of Dr. Patwardhan
is true, but there can be no doubt that whatever be the node
of payment followed by the mne |essees and stone crusher
owners, the worknen nust get nothing | ess than the m ni nmum
wage for the job which is being carried out by themand if
they are required to carry out additionally any of the
functions pertaining to another job or occupation for which
a separate mnimumwage is prescribed, they nust be paid a
proportionate part of such mninumwage in addition to the
m ni mum wage payable to themfor the work primarily carried
out by them W would also suggest that the system of
paynment which is being followed in the stone quarries and
stone crushers, under which the expenses of the expl osives
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and of drilling holes are to be borne by the workmen out of
their owmm wages, should be changed and the explosives
required for carrying out blasting should be supplied by the
nm ne |essees or the jamadar or thekedar w thout any
deduction being made out of the wages of the worknen and the
work of drilling holes and shot firing should be entrusted
only to those who have received the requisite training under
the M nes Vocational Training Rules 1966. W would direct
the Central Governnent and the State of Haryana to take
necessary steps in this behalf. So far as the conpl ai nt of
the petitioner that the workmen enployed in the stone
quarries and stone crushers are not being paid the m ninmm
was due and payable for the work carried out by themis
concerned, it is a matter which would have to be
investigated and determinedin the light of the lawlaid
down by us.

Lastly, we nust consider ~the provisions of the Bonded
Labour System (Abolition) Act 1976. We have al ready pointed
out that 'many of the States ~are not prepared to adnmit the
exi stence of bonded | abour in their territories and the
State of Haryana is no exception. But in order to determne
whet her there is any bonded | abour in the stone quarries and
stone crushers in the Faridabad area of the State of
Haryana, it is necessary to examne sone of the relevant
provi si ons of the Bonded Labour System (Abolition) Act 1976.
This Act was enacted with a viewto giving effect to Article
23 of the Constitution which prohibits traffic in human
bei ngs and beggar ‘and other simlar forms of forced | abour
W have had occasion to consider the true scope and
dinmension of this Article of the Constitution in People’s
Union for Denobcratic Rights ~v. Union of India(l) comonly
known as
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the Asiad workers’ case and it is not necessary for us to
say anything nore about it in the present judgment. Suffice
it to state that this Act is intended to strike against the
system of bonded | abour which has been a shaneful scar on
the Indian social scene for decades and whi ch has continued
to disfigure the life of the nation even after independence.
The Act was brought into force through out the |Iength and
breadth of the country with effect from 25th October 1975,
whi ch nmeans that the Act has been in force now for al nost 8
years and if properly inplenented, it should have by this
time brought about conplete identification, freeing and
rehabilitation of bonded |abour. But as ~official, “sem-
official and non-official reports show, we have yet to go a
long way in wiping out this outrage, against humanity.
Clause (d) of Section 2 defines "bonded debt” to nmean an
advance obtained or presuned to have been obtained, by a
bonded | abourer, under or in pursuance of, the bonded | abour
system The expression 'bonded |abourer’ is defined in
clause (f) to nean "a labourer who incurs, or has, or is
presuned to have incurred a bonded debt". C ause (g) defines
"bonded | abour systeni to nean

"the system of forced, or partly forced, |abour
under which a debtor enters, or has, or is presuned to
have, entered, into an agreement with the creditor to
the effect that, -

(i) in consideration of an advance obtai ned by him
or by any of his Ilineal ascendants or descendants
(whether or not such advance is evidenced by any
docunent) and in consideration of the interest, if any,
due on such advance, or

(ii) in pursuance of any customary or socia
obligation, or




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 54 of 90

(iii) for any econom c consideration received by
himor by any of his lineal ascendants or descendants,
or he woul d-

(1) render, by hinmself or through any nenber of
his famly, or any person dependent on him | abour or
service to the creditor, or for the benefit of the
creditor, for a specified period or for an unspecified
period, either w thout wages or for nom nal wages, or

(2) forfeit the freedom of enploynent or other
nmeans of livelihood for a specified period or for an
unspeci fi ed peri od,
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(3) forfeit the right to nmove freely throughout
the territory of India, or

(4) forfeit the right to appropriate or sell at
mar ket value any of ~his property or product of his
[ abour or the |abour of a nenber of his famly or any
person dependent on him™
The expression "nom nal wages" is defined in clause (i)

of Section 2 to nmean, in relation to any labour, a wage
whi ch is less than-
(a) the mnimmwages fixed by the Governnent, in
relation to the same ~or simlar |abour, under any |aw
for the time being in force, and
(b) where no/such wage has been fixed in relation to
any form of |abour, the wages that are normally paid,
for the same or simlar |abour to the |abourers working
in the same locality."
Section 4 is the material section which provides for
abolition of bonded | abour systemand it runs as foll ows:
"4(1) On the commencenent of this Act, the bonded
| abour system shall stand abolished and every bonded

| abourer shall, on such comencenent, stand freed and

di scharged from any obligation to render any bonded

| abour.

(2) after the comrencenent of this Act, no person
shal | -

(a) mmke any advance under, or in pursuance of,
the bonded | abour system or
(b) conpel any person to render any bonded | abour
or other form of forced |abour
Section 5 invalidates any customor —tradition or any

contract agreenent or other instrument by virtue of which
any person or any nmenber of the famly or dependent of such
person is required to do any work or render-any service as a
bonded | abourer. Section 6 provides inter alia that on the
commencement of the Act, every obligation of  a bonded
| abourer to repay and bonded debt or such part of any bonded
debt as remains unsatisfied i mediately before such
conmencenent, shall be deenmed to have been extingui shed.
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There are certain other consequential provisions in Section
7 to 9 but it is not necessary to refer to them Sections 10
to 12 inpose a duty on every District Magistrate and every
officer to whompower nmy be delegated by him to inquire
whet her, after the comrencenent of the Act, any bonded
| abour system or any other form of forced | abour is being
enforced by or on behalf of, any person resident within the
local limts of his jurisdiction and if, as a result of such
inquiry, any person is found to be enforcing the bonded
| abour system or any other system of forced |abour, he is
required forthwith to take the necessary action to eradicate
the enforcenent of such forced |abour. Section 15 provides
for Constitution of a Vigilance Cormmittee in each District
and each sub-division of a District and sets out what shal
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be the conposition of each Vigilance Commttee. The
functions of the Vigilance Committee are set out in Section
14 and anong other things, that Section provinces that the
Vigilance Commttee shall be responsible inter alia to
advise the District Magistrate as to the efforts made and
action taken, to ensure that the provisions of the Act or
any Rule made thereunder are properly inplenented, to
provide for the economic and social rehabilitation of the
freed bonded |abourers and to keep an eye on the nunber of
of fences of which cognizance has been taken under the Act.
Then comes Section 15 which |ays down that whenever any debt
is claimed by any |abourer or a Vigilance Comrittee to be a
bonded debt, the burden of proof that such debt is not a
bonded debt shall lie on the creditor. These are sone of the
materi al provisions of the Bonded Labour System (Abolition)
Act 1976 which need to be considered.

It is a mtter of regret that though Section 13
provides for constitution of a Vigilance Committee in each
District and ~each subdivision of a District, the Governnent
of Haryana, for some reason or the other, did not constitute
any Vigilance Committee until its attention was drawn to
this requirement of the lawby this Court. It may be that
according to the Governnment of Haryana there were not at any
time any bonded | abourers wthin its territories, but even
so Vigilance Committees are required by Section 13 to be
constituted because the function of the Vigilance Committee
isto identify bonded |abourers, if  there-are any, and to
free and rehabilitate themand it would not be right for the
State CGovernment not to constitute Vigilance Committees on
the assunption that there are no bonded | abourers at all
But we are glad to find that the Governnent of Haryana has
now constituted a Vigilance Conmmittee in each District. It
does not appear from the record whether a Vigilance
Commi ttee has been constituted also in each sub-division of
a District but we
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have no doubt that the Governnent of Haryana w |l wthout
any delay and at any rate wthin six weeks from today
constitute a Vigilance Conmittee in each sub-division and
thus comply with the requirement of Section 13 of the Act.
W may point out that in constituting Vigilance Conmittee in
each-District and sub-division, the Haryana Governnment woul d
do well to include representatives of non-political socia
action groups operating at the grass root level, for it is
only through such social action groups and voluntary
agenci es that the problem of identification of bonded | abour
can be effectively sol ved.

It was contended by the |learned Additional Solicitor
General on behalf of the State of Haryana that in the stone
quarries and stone crushers there mght be forced labourers
but they were not bonded |abourers wthin the nmeaning of
that expression as used in the Act, since a |abourer would
be a bonded | abourer only if he has or is presuned to have
incurred a bonded debt and there was nothing in the present
case to show that the worknmen enployed in the stone quarries
and stone crushers had incurred or could be presuned to have
incurred any bonded debt. It was not enough, contended the
| earned Additional Solicitor General the petitioner nerely
to show that the workmen were providing forced |abour in
that they were not allowed to |eave the prem ses of the
establishnent, but it was further necessary to show that
they were working wunder the bonded |[|abour system The
| earned Additional Solicitor General also subnitted that in
any event, even if the workmen filed affidavits to the
effect that they had taken advances fromthekedar or jamadar
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and or mine | essees and/or stone crusher owners and they
were not allowed to | eave the prem ses of the establishnment
until the advances were paid of, that would not be enough
evidence for the Court to hold that they were bonded
| abourers, because the m ne-|essees and stone crusher owners
had no opportunity to cross-exam ne the workmen naking such
affidavits. This contention was seriously pressed by the
| earned Additional Solicitor General on behalf of the State
of Haryana, but as we shall presently show, there is no
substance in this contention. W may point out that in the
course of the arguments we did suggest to the |earned
Additional Solicitor General that even if the worknmen were
not bonded |abourers in ‘the strict sense of the term but
were nerely forced to provide |labour, should the State
CGover nirent not accept liability for freeing and
rehabilitating them ~particularly in view of the Directive
Principles of State Policy. The State of Haryana was however

not prepared to come forward with any proposal in this
behal f.
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Now it is clear that bonded |abour is a formof forced
| abour and Section 12 of the Bonded Labour System
(Abolition) Act 1976 recogni ses this sel f - evi dent
proposition by laying a duty on every District Magistrate
and every officer specified by him to inquire whether any
bonded | abour systemor any other form of forced |abour is
bei ng enforced by or on behalf of any person and, if so, to
take such action as' may be necessary to ‘eradicate the
enf orcenent of such forced | abour. The thrust of the Act is
agai nst the continuance of any formof forced |abour. It is
of course true that, strictly speaking, a bonded | abourer
neans a |abourer who incurs or has or is presuned to have
incurred a bonded debt and a bonded debt neans an advance
obtained or presunmed to have been obtained by a bonded
| abourer under or in pursuance of the bonded | abour system
and it would therefore appear that before a | abourer can be
regarded as a bonded | abourer, he nust not only be forced to
provide | abour to the enployer but he nust have also
recei ved an advance or other econonic consideration fromthe
enpl oyer unless he is made to provide forced Iabour in
pur suance of any custom or social obligation or by reason of
his birth in any particular caste or community. It was on
the basis of this definitional requirenent that the learned
Additional Solicitor General on behalf of the State  of
Haryana put forward the argument that even if the worknen
enpl oyed in the stone quarries and stone crushers were being
conpelled to provide forced |abour, they were not bonded
| abourers, since it as not shown by them or by the
petitioner that they were doing so in consideration of an
advance or other econonmic consideration received fromthe
m ne-| essees and owners of stone crushers. Now -if this
contention of the [earned Additional Solicitor General were
wel | -founded, it would beconme alnost inpossible to enforce
the provisions of the Bonded Labour System (Abolition) Act
1976 because in every case where bonded | abourers are sought
to be identified for the purpose of rel ease and
rehabilitati on under the provisions of the Act, the State
Authorities as also the enployer would be entitled to insist
that the bonded |abourers rmust first prove that they are
providing forced |abour in consideration of an advance or
ot her economic consideration received by themand then only
they would be eligible of the benefits provided under the
Act and this would nmake it extrenmely difficult, if not
i mpossible, for the |labourers to establish that they are
bonded | abourers because they woul d have no evidence at al
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to prove that any advance or econom c consideration was
provided to themby the enployer and since enploynent of
bonded | abourers is a penal offence under the Act the
enpl oyer would inmmrediately, without any hesitation, disown
havi ng gi ven any advance or econom c
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consideration to the bonded | abourers. It is indeed
difficult to understand how the State Governnent which is
constitutionally mandated to bring about change in the life
conditions of the poor and the down-trodden and to ensure
social justice to them could possibly take up the stand
that the |abourers nust prove that they are nade to provide
forced labour in consideration of an advance or other
econom ¢ consideration received from the enployer and are
therefore bonded |abourers. It is indeed a matter of regret
that the State CGovernment shoul d have insisted on a fornal
rigid and legalistic approach ~in the matter of a statute
which i's one of the nmpst inportant measures for ensuring
human dignity to these unfortunate specinens of humanity who
are exiles ~of civilization and who are leading a life of
abject misery —and destitution. It would be cruel to insist
that a bonded | abourer ~in order to derive the benefits of
this social welfare | egislation, should have to go through a
formal process of triall with the normal procedure for
recording of evidence. That would be a totally futile
process because it i's obvious that a bonded |abourer can
never stand up to the rigidity and formalismof the |ega
process due to his' poverty, illiteracy and social and
econoni ¢ backwardness and if such a procedure were required
to be foll owed, the State ~Government ~mght as well
obliterate this Act from the statute book. It is now
statistically established that nopbst of ‘bonded |abourers are
menbers of Schedul ed Castes and Schedul ed” Tribes or other
backward cl asses and ordi nary course of “human affairs woul d
show, indeed judicial notice can be taken of it, that there
woul d be no occasion for a |abourer to be placed in a
situation where he is required to supply forced | abour for
no wage or for nominal wage, unless he has received sone
advance or other econonic consideration from the enpl oyer
and under the pretext of not having returned such advance or
ot her economic consideration, he is required to render
service to the enployer or is deprived of —his freedom of
enpl oyment or of the right to nove freely wherever he wants.
Therefore, whenever it is shown that a | abourer is made to
provide forced |abour, the Court would raise a presunption
that he is required to do so in consideration of an advance
or other econonic consideration received by . himand he is
therefore a bonded I|abourer. This presunption may be
rebutted by the enpl oyer and al so by the State Governnent if
it so chooses but unless and until satisfactory material is
produced for rebutting this presunption, the Court nust
proceed on the basis that the | abourer is a bonded I'abourer
entitled to the benefit of the provisions of the Act. The
State Government cannot be permtted to repudiate -its
obligation to identify, release and rehabilitate the bonded
| abourers on the plea that though the
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concerned | abourers may be providing forced |abour, the
State CGovernnent does not owe any obligation to them unl ess
and until they show in an appropriate |egal proceeding
conducted according to the rules of adversary system of
justice, that they are bonded | abourers.

The first question that arises in regard to the
i mpl ementati on of the Bonded Labour System (Abolition) Act
1976 is that of identification of bonded | abour. One mgjor
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handi cap which inpedes the identification of bonded | abour
is the reluctance of the admnistration to adnmt the
exi stence of bonded | abour, even where it is prevalent. It
is therefore necessary to inpress upon the administration
that it does not help to ostrich-like bury its head in the
sand and ignore the preval ence of bonded | abour, for it is
not the existence of bonded |abour that is a slur on the
administration but its failure to eradicate it and noreover
not taking the necessary steps for the purpose of w ping out
this blot on the fair name of the State is a breach of its
constitutional obligation. W would therefore direct the
CGovernment of Haryana and al so suggest to the other State
Governnents, to take 'steps to sensitise the officers
concerned with the inplenentation of the Act to this acute
human probl enms and its soci oeconom ¢ paraneters. Mreover it
may be noted that the District Magistrates have a centra
role to play under the provisions of the Act and the State
Gover nments would therefore do well to instruct the District
Magi strates to take up the work of identification of bonded
| abour as one of their top priority tasks. There are certain
areas of —concentration of ‘bonded | abour which can be easily
identified on the basis of various studies and reports made
by governmental authorities, social action groups and socia
scientists from tine to time. These areas of concentration
of bonded |abour are nostly to be found in stone quarries,
brick kilns and anpbngst agricultural |andless |abourers and
such areas nust be mapped out by each State Governnment and
task forces should be assigned for identification and
rel ease of bonded '|abour. Labour~ canps should be held
periodically in these areas wth a viewto educating the
| abourers and for this purpose, the assistance of the
Nati onal Labour Institute nay be taken, because the Nationa
Labour Institute has the requisite expertise and experience
of holding such canps and it should be associated with the
organi sation and conduct of < such canps and in each such
canp, individuals with organi sati onal capability or
potential should be identified and given training in the
work of identification and release of bonded |abour. Mre
i mportantly non-political social action groups and voluntary
agencies and particularly those with a record of honest and
conpetent service for Schedul ed Castes and Scheduled
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Tri bes, agricultural |abourers and other unorgani sed worknen
shoul d be involved in the task of identification and rel ease
of bonded | abourers, for it is primarily through such socia
action groups and voluntary agencies alone that it - will be
possible to eradicate the bonded |abour system because
soci al action groups and voluntary agencies conprising men
and woren dedicated to the cause of enmmncipation of bonded
| abour will be able to penetrate through the secrecy under
whi ch very often bonded |abourers are required to-work and
di scover the existence of bonded | abour and help to identify
and rel ease bonded | abourers. We would therefore direct the
Vigilance Cormmittees as also the District Mugistrates to
take the assistance of non-political social action groups
and voluntary agencies for the purpose of ensuring
i mpl enentati on of the provisions of the Bonded Labour System
(Abolition) Act 1976.

The ot her question arising out of the inplenentation of
the Bonded Labour System (Abolition) Act 1976 is that of
rehabilitation of the rel eased bonded | abourers and that is
al so a question of the greatest inportance, because if the
bonded | abourers who are identified and freed, are not
rehabilitated, their condition would be nuch worse than what
it was before during the period of their serfdom and they
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woul d beconme nore exposed to exploitation and slide back
once again into serfdomeven in the absence of any coercion

The bonded | abourer who is rel eased would prefer slavery to
hunger, a world of ’'bondage and (illusory) security’ as
against a world of freedom and starvation. The State
CGovernments nust therefore concentrate on rehabilitation of
bonded | abour and evolve effective programmes for this
purpose. Indeed they are under an obligation to do so under
the provisions of the Bonded Labour System (Abolition) Act
1976. It may be poi nted out that the concept of
rehabilitation has the following four min features as
admrably set out in the letter dated 2nd Septenber 1982
addressed by the Secretary. Mnistry of Labour, Governnent
of India to the various States Governments:

(i) Psychol ogi cal” rehabilitati on must go side by side
wi t h physi cal and econom c rehabilitation;

(ii) The physical and economc rehabilitation has 15
maj or conponents nanely allotnment of house-sites
and agricultural |and, I'and devel opnent, provision
of low-cost dwelling units, agriculture, provision
of credit, horticulture, ani mal husbandry,
training for acquiring
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new skill's and devel opi ng exi sting skills,
pronoting traditional arts and crafts, provision
of wage enploynent and enforcenent of m ninmm
wages, collection and processing -of minor forest
produce, health nedical care and sanitation supply
of essential conmodities, education of children of
bonded | abourers and protection civil rights;

(iii) There is scope for bringing about an integration
among the various central and centrally sponsored
schenes and the on-going schenmes of the State
CGovernments for a nore qualitative rehabilitation
The essence of such integration is to 'avoid
duplication i.e. pooling resources fromdifferent
sources for the sanme purpose. It should be ensured
that while funds are not drawn from different
sources for the sane purpose drawn fromdifferent

sectors for di f ferent conponent s of t he
rehabilitati on scheme are integrated skillfully;
and

(iv) Wile drawi ng up any schene/ pr ogr amme of
rehabilitation of freed bonded | abour, the latter
nmust necessarily be given the choice between the
various alternatives for their rehabilitation and
such programme should be finally selected for
execution as would need the total requirements of
the famlies of freed bonded |abourers to enable
themto cross the poverty line on the one hand and
to prevent themfromsliding back to debt bondage
on the other.

W woul d therefore direct the Government of
Haryana to draw up a scheme on progranme for "a better and
nore neani ngf ul rehabilitation of the freed bonded
| abourers"” in the light of the above guidelines set out by
the Secretary to the Governnment of India, Mnistry of Labour
in his letter dated 2nd Septenber 1982. The other State
CGovernments are not parties before us and hence we cannot
give any direction to them but we hope and trust that they
will also take suitable steps for the purpose of securing
identification, release and rehabilitation of bonded
| abourers on the lines indicated by us in this Judgnent.

W are not at all satisfied that the stand taken on

behal f of the State of Haryana that there is no bonded
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| abour at all in the stone
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gquarries and stone crushers is correct. The Report of Ms
Ashok Srivastava and Ashok Panda shows that, according to
the statements given by sonme of the workers, they were not
allowed to |eave the stone quarries and were providing
forced labour and this Report also stated that severa

persons working in the Ghodhokor and Lakarpur stone quarries
were forcibly kept by the contractors and they were not
allowed to move out of their places and were bonded
| abourers. The petitioner also filed the affidavits of a
| arge nunber of workers on 24th August 1982, each of them
stating that he is under heavy debt of the thekedar who does
not allow himto |eave the premses without settling the
account. W& cannot ignore this material which has been
pl aced before us and unquestioningly accept the statenent
made on behalf of ~ the State of Haryana that there is no
bonded [ abour in the stone quarries and stone crushers. But
at the sanme time, we do not think that it would be right for
us on the basis of this nmaterial to come to a definite
finding that these workers whose nanes are given in the
Report of Ms Ashok Srivastava and Ashok Panda or who have
filed affidavits are providing forced |abour or are bonded
| abourers. It is necessary to direct a further inquiry for
the purpose of ascertaining whether any of the |abourers
working in the stone quarries and  stone crushers in
Faridabad District. are bonded | abourers in the Iight of the
law laid down by ‘us in this judgnment. We would therefore
direct Shri Laxm - Dhar Msra, Joint Secretary in the
M nistry of Labour; - CGovernnent of I ndi a, who has
consi derabl e experience of the work of identification

rel ease and rehabilitation of bonded | abourers, to wvisit the
stone quarries and stone crushers in Faridabad District and
ascertain by enquiring from the labourers in each  stone
quarry or stone crusher whether any of them are being forced
to provide |abour and are bonded |aboureres. Wile making
this inquiry, Shri Laxmi Dhar Msra wll take care to see
that when he interviews the |abourers either individually or
collectively, neither the mne-lessees or owners of stone
crushers nor the thekedar of janmadar - nor any one else is
present. Shri Laxmi Dhar Msra will prepare in respect of
each stone quarry or stone crusher a statenent show ng the
nanes and particulars of those who, according to the inquiry
nmade by him are bonded | abourers and he will al so ascertain
fromthem whether they want to continue to work in the stone
quarry or stone crusher or they want to go back to their
hones and if they want to go back, the District Mgistrate
of Faridabad wll on receipt of the statement' from  Shri
Laxm Dhar M sra, nmmke necessary arrangenents for releasing
themand provide for their transportation back to /'their
hromes and for this purpose the State Governnent shall make
the requisite funds
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available to the District Mgistrate. Shri Laxm Dhar Msra
will also enquire fromthe mne-lessees and owners of stone
crushers as also fromthe thekedar or janadar whether there
are any advances nmade by them to the |labourers working in
the stone quarry or stone crusher and if so, whether there
is any docunmentary evidence in support of the same and he
will also ascertain what, according to the mne-|essees and
owners of stone crushers or the jamadar or thekedar, are the
amounts of loans still remaining outstanding against such
| abourers. Shri Laxm Dhar Msra will submit his report to
this Court on or before 28th February 1984. W may nmake it
clear that the object and purpose of this inquiry by Shr
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Laxm Dhar Msra is not to fasten any liability on the
m nel essees and owners of stone crushers and the janmadar or
thekedar on the basis of the Report of Shri Laxmi Dhar Msra
but to secure the release and repatriation of those
| abourers who claimto be bonded |abourers and who want to
| eave the enploynment and go some where else. W may point
out that the problem of bonded |abourers is a difficult
probl em because unless, on being freed from bondage, they
are provided proper and adequate rehabilitation, it would
not help to merely secure their release. Rather in such
cases it would be nore in their interest to ensure proper

working conditions wth full enjoynment of the benefits of
social welfare and |abour laws so that they can live a
heal thy decent |ife. But' of course this would only be the

next best substitute for release and rehabilitation which
must receive the highest priority.

So far as inplenmentation of the provisions of the
M ni mum Wages Act 1948 is concerned we would direct the
Central CGovernnent ~and State of Haryana to take necessary
steps for.  the purpose of ensuring that mninmum wages are
paid to the workmen enpl oyed in the stone quarries and stone
crushers in accordance with ~the principles laid down by us
inthis judgnent. It may not be a matter of any consequence
as to which node of ‘paynent is followed, whether the workmen
are paid on truck/ basis or on any other basis, but what is
essential is and that is what the Mninum Wages Act 1948
requires that the worknen nust not receive any wage |ess
than the mnimumwage. Even if paynment of wages is nade to
the worknen on truck basis, a formula wwuld have to be
evolved by the Central  Governnment and the State of Haryana
to ensure that the worknmen receive no | ess than the m ni num
wage and to facilitate this formula it would have to be

provided that the expenses on explosives and drilling hol es
shall be borne by the mne-lessees and or the jamadar or
thekedar and the work of drilling holes and shot firing
shal |l be entrusted only
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to those who have received requisite training under the
M nes Vocational Training Rules 1966. W would direct the
Central Covernment and the State of Haryana to take the
necessary steps in this behalf so that within the shortest
possible tine and as far as possible within six weeks from
today the workmen start actually receiving in their hands a
wage not |ess than the m nimumwage. |f paynment of wages is
continued to be nade on truck basis, it is necessary that
the appropriate officer of the Central Enforcement Machinery
must determ ne the neasurement of each truck as to how many
cubic feet of stone it can contain and print/ or inscribe
such neasurenent on the truck, so that appropriate and
adequate wage is received by the workmen for the work done
by them and they are not cheated out of their legitimte
wage. W would also direct the inspecting officers of
Central Enforcenent Machinery to carry out surprise checks
for the purpose of ensuring that the trucks are not | oaded
beyond their true neasurenment capacity. Such surprise checks
shall be carried out by the inspecting officers of the
Central Enforcenent Machinery at |east once in a week and if

it is found that the trucks are |loaded in excess of their
true neasurenent capacity and the workmen are thereby
deprived of their legitinmte wages, the inspecting officers
carrying out such checks will inmediately bring this fact to
the notice of the appropriate authorities for initiation of
necessary action against the defaulting mne owners and/or
thekedar or jamadar. W would also direct the Centra

Government and the State of Haryana to ensure that paynent
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of wage is nmade directly to the worknmen by the m ne-|essees
and stone-crusher owners or at any rate in the presence of a
representative of the mine-lessees and stone crushers owners
and the inspecting officers of the Central Covernment as
al so of the State of Haryana shall carry out periodic checks
in order to ensure that paynent of the stipulated wage is
made to the workmen. Shri Laxmi Dhar Msra will also, while
holding an inquiry pursuant to this order, ascertain, by
carrying out sanple check, whether the workmen enployed in
any particular stone quarry or stone crusher are actually in
recei pt of wage not |ess than the m ni mum wage and whet her
the directions given by wus in this order are being
i mpl enented by the authorities.

There are also two other matters in respect of which it
is necessary for us to give directions. The first is that,
apart from poverty and hel plessness, one additional reason
why the workmen enployed in. stone quarries and stone
crushers are deprived of the rights and benefits conferred
upon them under various social welfare |aws enacted for
their benefit and are subjected to deception and
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exploitation, in that they are totally ignorant of their
rights and entitlements. It is this ignorance which is to
sone extent responsible for the total denial of the rights
and benefits conferred upon them It is therefore necessary
to educate the worknmen enployed in stone quarries and stone
crushers so that they beconme aware as to what are the rights
and benefits to which they are entitled under the various
social welfare |laws. The knowl edge of their rights and
entitlenents will give them the strength to fight against
their enployers for securing their legitimte dues and it
will go along way towards reducing, if not elimnating,
their exploitation. W have fortunately in our country the
Central Board of Wrkers Education which is entrusted with
the function of educating workers in their rights and
entitlenments and we would therefore direct the Central Board
of Workers Education to organise periodic canps near the
sites of stone quarries and stone crushers in ‘Faridabad
District for the purpose of creating awareness anpngst the
wor kmen about the rights and benefits conferred upon them by
social welfare laws. This educational canpaign shall _be
taken up by the Central Board of Wirkers Education as early
as possible and the progress nmade shall be reported to this
Court by the Central Board of Wrkers Education fromtinme to
time, at least once in three nonths.

The other matter in regard to which we find it
necessary to give directions relates to the tremendous
pol lution of air by dust thrown out as a result of operation
of the stone crushers. Wen the stone crushers are being
operated, they continually throw out |large quantities of
dust which not only pollute the air, but also affect the
visibility and constitute a serious health hazard to the
wor kmen. The entire air in the area where stone crushers are
bei ng operated is heavily laden with dust and it is this air
which the workmen breathe day in and day out and it is no
wonder that nmany of themcontract tuberculosis. W would
therefore direct the Central CGovernnent and the State of
Haryana to imediately take steps for the purpose of
ensuring that the stone crushers owners do not continue to
foul the air and they adopt either of two devices, nanely,
keeping a drumof water above the stone crushing nmachine
with arrangenent for continues spraying of water upon it or
installation of dust sucking nachine. This direction shal
be carried out by the Central Governnent and the State of
Haryana in respect of each stone crusher in the Faridabad
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District and a conpliance report shall be nmade to this Court
on or before 28th February, 1984.

So far as the provisions of the Contract Labour Act and
t he
139
Inter-State Mgrant W rkmen Act are concerned, we have
al ready di scussed those provisions and pointed out in what
ci rcunst ances those provisions would be applicable in
relation to workmen enployed in the stone quarries and stone
crushers. It is not possible for us on the material on
record to cone to a definite finding whether the provisions
of the Contract Labour Act and the Inter-State M grant
Workmen Act are applicable in the case of any particular
stone quarry or stone crusher, because it would be a matter
for investigation and deternmination, particularly since it
has been disputed by the Central CGovernment that there are
any inter-State mgrant-workmen at all in any of the stone
quarries or stone crushers. W would therefore direct Shr
Laxmi Dhar M-sra to conduct an inquiry in each of the stone
quarries ‘and stone crushers in Faridabad District for the
purpose of ascertaining whether there are any contract
| abourers or inter-State nmigrant worknen in any of these
stone quarries or stone crushers, in the Ilight of the
interpretation |aid down by us in this judgnment, and, if so,
what is the number of such contract |abourers or inter-State
m grant workmen in each stone quarry ~or stone crusher. If
Shri Laxmi Dhar Msra finds as a result of his inquiry that
the Contract Labour ' Act and/or the Inter-State M grant
Workmen Act is applicable, he will make a report to that
effect to the Court on or before 15th February 1984. W may
nmake it clear that this inquiry by Shri Laxm Dhar Msra is
not directed for the purpose of fastening any liability on
the mine-lessees and stone crusher owners or the janmadars
and thekedars proprio vigore on the basis of such report,
but merely for the purpose of ~considering whether a prima
facie case exists on the basis of which action can be
initiated by the Central Governnent, in which the mne-
| essees and stone crusher owners and/or the jammdars or
thekedars would have an opportunity of contesting the
all egation that the Contract Labour Act and/or the Inter-
State Mgrant W rkmen Act applies to their stone quarry or
stone crusher and defendi ng such action

W nmay now take up a few specific conplaints urged on
behal f of the worknmen. The first conplaint relates tothe
failure to provide pure drinking water to the workmen in
nost of the stone quarries and stone crushers. The Report of
M's Ashok Srivastava and Ashok Panda as al so the Report made
by Dr. Patwardhan shows that pure drinking water is not made
available to the worknmen. In Lakarpur mnes the worknen are
obliged to take water "froma shallow rivulet covered with
thick algae" and that too, "after a wal k over a dangerously
steep incline". The sane situation also prevails in the mnine
in the @irukul area as also in the Anangpur mines and in
these ni nes
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"quite often the upstream and the further down-stream of the
rivulet get blocked due to mining of stone and the water
becomes stagnant"” and the workmen have no other option but
to use this water for drink king purposes. It is true that
in the I|ower reaches of Lakarpur near the road there is a
tube-well from which the worknmen get water but that is only
when they are permitted to do so by the persons operating
it. The Report of Dr. Patwardhan also points out that it is
the children or wonen of the workmen who are usually engaged
inthe work of transporting water from di stant places like
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the tubewell but they are not paid anything for this work
which is being done by them Neither any nine-lessee or
stone crusher owner nor any janadar or thekedar regards it
as his duty to nmake provision for drinking water for the
wor kmen nor does any officer of the Central CGovernnent or of
the State Governnent bother to enforce the provisions of |aw
inregard to supply of drinking water. It is clear that,
quite apart fromthe provisions of the Contract Labour Act
and the Inter-State M grant Wrkmen Act, there is a specific
prescription in section 19 of the Mnes Act 1952 and Rul es
30 to 32 of the Mnes Rules 1955 that the m ne-Ilessees and
stone crusher owners shall make effective arrangenents for
providing and nmaintaining at suitable points conveniently
situated a sufficient supply of cool and whol esone dri nking
water for all worknen “enployed in the stone quarries and
stone crushers. The quality of drinking water to be provided
by them has to beon a scale of at least 2 litres for every
person enpl oyed ~at any one tinme and such drinking water has
to be 'readily available at conveniently accessible points
during the ~whole of the working tine. Rule 31 requires that
if drinking water is not provided fromtaps connected with
constant water supply system~ it should be kept cool in
sui tabl e vessels sheltered from weather and such vessels
must be enptied, cleaned and refilled " every day and steps
have to be taken to preserve the water, the storage vessels
and the vessels wused for drinking water in clean and
hygi eni ¢ condition. The inspectors may also by order in
witing require the mine-lessees and stone crusher owners to
submit with the |east possibledelay a certificate froma
conpetent health officer or analyst as to the fitness of the
water for human consunption. ~ This obligation has to be
carried out by the mne-lessees and stone crusher owners and
it is the responsibility of the Central Governnent as also
of the State of Haryana to ensure that this obligation is
i medi ately carried out by the nmine-lessees and stone
crusher owners. W would therefore direct the  Centra
Government and the State of Haryana to ensure i mediately
that the m ne-|1 essees and stone crusher owners /start
supplying pure drinking water to the worknmen on a scal e of
at least 2 litres for every
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wor kman by keeping suitable vessels in a shaded place at
conveniently accessible points and appointing sone one,
preferably, anongst the wonen and/or children of the worknen
to look after these vessels. The Central Government and the
State of Haryana will also take steps for ensuring that the
vessels in which drinking water is kept by the nine-lessees
and stone crusher owners are kept in clea and hygienic
condition and are enptied, cleaned and refilled every day
and they shall also ensure that m ninmumwage is paid to the
woren and/or children who | ook after the vessels. “The Chi ef
Labour Comm ssioner, the Deputy Chief Labour Commi ssioner
the Assistant Labour Comm ssioner and the Labour Enforcenent
Oficers of the Governnent of India as also the appropriate
i nspecting officers of the Governnent of Haryana shal
supervise strictly the enforcenent of this obligation and
initiate necessary action if there is any default. The
Central Governnent as also the State of Haryana will also
i Mmedi ately direct the m ne-lessees and stone-crusher owners
to start obtaining drinking water from any unpol | uted source
or sources of supply and to transport it by tankers to the
works site wth sufficient frequency so as to be able to
keep the vessels filled up for supply of clean drinking
water to the workmen. The Chief Admnistrator, Faridabad
Conplex is directed to set up the points fromwhere the
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m ne-| essees and stone crusher owners can, if necessary,
obtain supply of potable water for being carried by tankers.
These directions given by us shall be pronptly and
i mediately carried out by the appropriate authorities and
Shri Laxm Dhar Msra wll, while conducting his inquiry,
al so ascertain whether these directions have been carried
out and pure drinking water has been nmade available to the
wor kmen in accordance with these directions and subnit a
report in that behalf to the Court on or before 28th
February 1984.

The second conplaint related to the failure to provide
conservancy facilities to the workmen in the stone quarries
and stone crushers. Section 20 of the Mnes Act 1952
requires that there shall " be provided separately for nales
and females a sufficient nunber of latrines and urinals of
prescribed types so situated as to be convenient and
accessible to persons employed. in the stone quarries and
stone crushers —and all such latrines and urinals shall be
adequately lighted,  ventilated and at all tines maintained
in a clean and sanitary condition. Wat should be the nunber
of latrines and urinals to be provided in each stone quarry
or stone crusher and what  should be the standard of
construction to be conplied with in erecting the latrines
are provided in Rules 33 to 35 of the Mnes Rules 1955 and
Rul e 36 provides that a sufficient nunber of water
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taps conveniently | accessible shall _be provided in or near
such latrines and'if piped water ~supply is not avail abl e,
then a sufficient quantity of water shall be hept stored in
suitabl e receptacles near such latrines. The Report of Dr.
Pat war dhan shows that  there is not a trace of such
conservancy facilities in any of the stone quarries and the
"vast open nmountai n dug-up without a thought as to
environnent is wused by nmen and women and children as one
huge open latrine" where the only privacy is that provided
by the "curtain drawn by the turned down eyes of women and
the turned away eyes of nen". This statenment nmade in the
Report of Dr. Patwardhan has not been denied in any of the
affidavits in reply filed on behalf of the respondents. W
woul d therefore direct the Central Governnent as also the
State Governnent to ensure that conservancy facilities in
the shape of latrines and urinals in accordance wth the
provi sions contained in Section 20 of the Mnes Act 1950 and
Rules 33 to 36 of the Mnes Rules 1955 are provided
i medi ately by mne | essees and owners of stone crushers.
This direction shall be carried out at the earliest without
any delay and Shri Laxmi Dhar Msra will, while making his
inquiry, ascertain whether the mne-lessees and owners of
stone crushers in each of the stone quarries  and  stone
crushers visited by him have conplied wth this direction
and a Report in that behalf shall be submitted by Shri Laxmi
Dhar M sra on or before 28th February, 1984.

There was al so one other conplaint mnade on behal f of
the worknen and that related to the absence of any nedica
or first aid facilities. The Report of Dr. Patwardhan shows
that no such facilities are provided to the worknmen enpl oyed
in the stone quarries and stone crushers and this finding
was not seriously disputed on behalf of the respondents. It
is indeed regrettable that despite there being a mandatory
provision for medical and first aid facilities in Section 21
of the Mnes Act 1952 and Rules 40 to 45A of the M nes Rul es
1955, no nedical or first aid facilities seemto be provided
in the stone quarries and stone crushers. W would therefore
direct the Central Government as also the State Covernment
to take steps to i medi ately ensure that proper and adequate
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nmedical and first aid facilities as required by Section 21
of the Mnes Act 1952 and Rules 40 to 45A of the M nes Rul es
1955 are provided by the mine-lessees and owners of stone
gquarries to the workmen. Rule 45 provides that every shot
firer and bl aster in a mne shall hold first aid
qualification specified in Rule 41 and shall carry, while on
duty, a first aid outfit consisting of one |large sterilized
dressing and an anmul of tincture of iodine or other suitable
antiseptic. But we find that this requirement is also
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not observed by the mine-lessees and stone crusher owners
and the workmen are required to carry on blasting wth
expl osives without any first aid qualification or first aid
outfit. W would therefore direct the Central Governnent as
also the State of Haryana to ensure that every workman who
is required to carry out blasting with expl osives shoul d not
only be trained under the Mnes Vocational Training Rules
1966 but should also hold first aid qualification and he
should carry a first aid outfit, while on duty, as required
by Rul e '45. The Central Governnent and the State Governnent
will also take steps to secure that proper and adequate
nmedi cal treatnent is provided by the mne-Iessees and owners
of stone crushers to the workmen enpl oyed by themas also to
the menbers of theitr famlies and such nmedical assistance
should be nmade available to them wthout any cost of
transportation or otherwise and the  cost of nedicines
prescribed by the doctors nust be reinbursed to them Were
the workmen or the 'nenbers of their families nmeet with any
serious accident involving fracture or possibility of
disability or suffer from any serious illness, the mne-
| essees and owners of stone crushers should be required by
the Central Government as al so the State Governnent to make
arrangenents for hospitalisation of such worknen or menbers
of their families at the cost of the mne-|essees and/or
owners of stone crushers. W would also direct the Centra
Governnment and the State of Haryana to ensure that the
provi sions of the Maternity Benefit Act, 1961, the Maternity
Benefit (Mnes and Crcus) Rules 1963 and the M nes Creche
Rul es, 1966, where applicable in_any particular stone
quarries or stone crushers,, are given effect to by the
m ne-| essees and owners of stone crushers. These directions
given by wus shall also be carried out —at the earliest
wi thout any undue delay and Shri Laxm Dhar M sra, while
conducting his inquiry, wll ascertain whether these
directions have been conplied with and the necessary nedica
and first aid facilities including hospitalization have been
provided to the workmen and the menbers of their famlies.
W may point out that the above directions in regard to
provision of health and welfare facilities have been given
by us only with reference to the provisions of the Mnes Act
1952 and the M nes Rul es 1955 which are adnmittedly
applicable in the case of stone quarries and stone crushers.
We have not given any directions for enforcenent of the
provisions of the Contract Labour Act and the Inter-State
M grant Workmen Act because it has yet to be determned
whet her these two statutes are applicable in any particul ar
stone quarry or stone crusher. It is also necessary to point
out that whenever any
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wor kman suffers any injury or contracts any disease in the
course of enploynent, he is entitled to conpensati on under
the Worknens' Conpensation Act 1923, but unfortunately he is
very often not in a position to approach the appropriate
court or authority for enforcing his claimto conmpensation
and even if he files such aclaim it takes a long tinme
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before such claimis disposed of by the court or authority.
W would therefore direct that as soon as any workman
enployed in a stone quarry or stone crusher receives injury
or contracts disease in the course of his enploynent, the
concerned mne-|essee or stone crusher owner shal

i mediately report this fact to the Chief Inspector or
I nspecting O ficers of the Central Governnment and/or the
State Governnent and such I nspecting Oficers shal

i medi ately provide I|egal assistance to the workman with a
view to enabling himto file a claimfor conpensation before
the appropriate court or authority and they shall also
ensure that such claimis pursued vigorously and the anount
of conpensation awarded to the workman is secured to him W
would Iike to inpress upon the Court or Authority before
which a claimfor conpensation is filed by or on behal f of
the workman to dispose of such claim wthout any undue
delay, since delay in the awarding of conpensation to the
wor kman would only and to his msery and hel pl essness and
woul d be not hing sort of gross denial of justice to him The
I nspecting O ficers of the Central Government as also of the
State CGovernment will visit each stone quarry or stone
crusher at |east once in a fortnight and ascertai n whet her
there is any workman who isinjured or who is suffering from
any disease or illness, ~and if so, they wll imediately
take the necessary steps for the purpose of providing
nedi cal and |egal assistance and if they fail to do so, the
Central Covernnent and the State Governnment, ‘as the case may
be, shall take unnecessary action against the defaulting
I nspecting O ficer or Oficers.

We have gi ven these directions to the Centra
Government and the State of —Haryana and we  expect the
Central CGovernnent and the State of Haryana to strictly
conply with these directions. W need not state that if any
of these directions is not properly carried out ' by the
Central CGovernment or the State of Haryana, we shall take a
very serious view of the matter, because we firmy believe
that it is no use having social welfare |aws on the statue
book if they are not going to be inplenented. W nust not be
content with the law in books but we nust have Jlaw in
action. If we want our denocracy to be a participatory
denocracy, it is necessary that law nust not only speak
justice but nust also deliver justice.

Before parting wth this case, we may point out, and
this has
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cone to our notice not only through the Report ~of Dr.
Pat war dhan but also otherwise, that the nuagistrates and
judicial officers take a very lenient view of wviolations of
| abour laws enacted for the benefits of the workmen and | et
off the defaulting enployers wth snmall fines. There have
also been occasions where the nmgistrate and'judicia
of ficers have scotched prosecutions and acquitted or
di scharged the defaulting enployers on hyper technicalities.
Thi s happens |argely because the magistrates and judicial
officers are not sufficiently sensitised to the inportance
of observance of |abour laws with the result that the |abour
laws are allowed to be ignored and breached wth utter
cal  ousness and indifference and the worknen begin to fee
that the defaulting enmployers can, by paying a fine which
hardly touches their pocket, escape fromthe armof |aw and
the | abour | aws supposedly enacted for their benefit are not
neant to be observed but are nerely decorative appendages
i ntended to assuage the conscience of the worknen. W woul d
therefore strongly inpress upon the magi strates and judicia
officers to take a strict view of violation of |abour |aws
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and to inpose adequate punishnment on the erring enployers so
that they nmay realise that it does not pay to commit a
breach of such laws and to deny the benefit of such laws to
t he wor knen.

We accordingly allowthis wit petition and issue the
above directions to the Central Government and the State of
Haryana and the wvarious authorities mnmentioned in the
precedi ng paragraphs of this judgnment so that these poor
unfortunate worknen who |ead a miserable existence in snal
hovel s, exposed to the vagaries of weather, drinking fou
wat er, breathing heavily dust-1aden polluted air and
breaking and blasting stone all their life, may one day be
able to realise that freedomis not only the nonopoly of a
few but belongs to themall and that they are also equally
entitled along with others ‘to participate in the fruits of
freedom and devel opment. These directions may be summuari zed
as follows

(1) The Governnent of Haryana will, w thout any del ay
and-at any rate wthin six weeks from today,
constitute Vigilance Conmittee in each sub-
division of a district in conpliance wth the
requi renments of section 13 of the Bonded Labour
System (Abolition) Act 1976 Kkeeping in viewthe
gui del i nes given by us in this judgnent.

(2) The Governnent of Haryana wll instruct the
district nmagistrates to take up the work of
i dentification of bonded
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| abour as  one of their top priority tasks and to
map out areas of concentration of bonded | abour
which are nostly to be found in stone quarries and
brick kil ns and assign t ask forces for
identification and release of bonded |abour and
periodi cally hold | abour canpsin these areas with
a view to educating the |abourers inter alia with
the assistance of the National Labour Institute.

(3) The State Government [ as also the Vigilance
Conmittees and the district nmagistrates ' will take
the assistance of non-political social ‘action
groups and voluntary agencies for the purpose of
ensuring inplementation of the provisions of the
Bonded Labour System (Abolition) Act, 1976.

(4) The Governnent of Haryana wll draw up within a
period of three nmonths fromtoday a schene or
programme for rehabilitation of ~the freed bonded
| abourers in the light of the guidelines set out
by the Secretary to the Governnent ~of India,
M nistry of Labour in his letter dated 2nd
Sept enber 1982 and inplenment such . scheme or
programme to the extent found necessary.

(5) The Central CGovernnent and the Governnment of
Haryana will take all necessary steps for the
pur pose of ensuring that mni numwages are paid to
the worknen enmployed in the stone quarries —and
stone crushers in accordance wth the principles
laid down in this judgment and this direction
shall be carried out within the shortest possible
time so that within six weeks from today, the
wor kmen start actually receiving in their hands a
wage not | ess than the m ni num wage.

(6) |If payment of wages is nmade on truck basis, the
Central CGovernment will direct the appropriate
officer of the Central Enforcenment Machinery or
any other appropriate authority or officer to
determ ne the neasurenent of each truck as to how
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(7

(8)

(9)

(10)

(11)

many cubic ft. of stone it can contain and print
or inscribe such neasurenment on the truck so that
appropriate and adequate wage is received by the
wor krmen for the work done by them and they are not
cheated out of their legitimte wage.

The Central CGovernnent will direct the inspecting
officers

of the Central Enforcenent Machinery or any ot her
appropriate inspecting officers to carry out
surprise checks at least once in a week for the
pur pose of ensuring that the trucks are not | oaded
beyond their true neasurenent capacity and if it
is found that the trucks are |oaded in excess of
the true neasurement capacity, the inspecting

of ficers carrying out such checks will inmmediately
bring this fact to the notice of the appropriate
aut horities  and necessary action shal | be

i ni tiated  agai nst the defaulting mine owners
and/ or -t hekedars or jamadars.

The ~Central Governnment and the GCovernnent of
Haryana will _—ensure that paynent of wages is made
directly to the workmen by the mne |essees and
stone crusher ~owners or at .any rate in the
presence /of ~a representative of the mne | esseses
or stone crusher owners and  the inspecting
officers of the Central CGovernnent as al so of the
CGovernment ‘of Haryana shall carry out periodic
checks in  order to ensure that the payment of the
stipul ated wage is nmade to the worknen.

The Central Board of Wyrkers Education will
organi se periodic canps near the sites of stone
gquarries and stone crushers in Faridabad district
for the purpose of educating the workmen in the
rights and benefits conferred upon them by socia
wel fare and |abour |laws ~and the progress nmade
shall be reported to this Court by the Centra
Board of Workers Education at |east once in'three

nont hs.
The Central Governnment and the ~Governnent of
Haryana wll i mediately take steps for the

purpose of ensuring that the stone crusher owners
do not continue to foul the air and they adopt
either of two devices, nanely,, keeping a drum of
water above the stone crushing nmachine wth
arrangenent for continuous spraying of water upon
it or installation of dust sucking machine and a
conpliance report in regard to this direction
shall be nmade to this Court on or before /28th
February, 1984.

The Central Governnment and the Governnent of
Haryana will imrediately ensure that the mine
| essees and stone crusher owners start supplying
pure drinking water to the worknen on a scale of
at least 2 litres for every work

man by keeping suitable vessels in a shaded pl ace
at conveniently accessi ble points and such vessels
shall be kept in clean and hygienic condition and
shall be enptied, cleaned and refilled every day
and the appropriate authorities of the Centra
CGovernment and the Government of Haryana will
supervise strictly the enforcenent of this
direction and initiate necessary action if there
is any default.
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(12)

(13)

(14)

(15)

(16)

(17)

(18)

(19)

The Central Government and the Governnent of
Haryana will ensure that mninumwage is paid to
the women and/or children who |ook after the
vessels in which pure drinking water is kept for
t he wor knen.

The Central Government and the Covernnment of
Haryana will imrediately direct the mne | essees
and stone crusher owners to start obtaining
drinking water from any unpolluted source or
sources of supply and to transport it by tankers
to the work site wth sufficient frequency so as
to be able to keep the vessels filled up for
supply of clean drinking water to the worknen and
the Chief Admnistrator, Faridabad Conplex wll
set up the points fromwhere the mne | essees and
stone crusher owners can, if necessary, obtain
supply of potable water for being carried by
t ankers.

The Central Covernment and the State Covernnent
wi'll ensure that conservancy facilities in the
shape of latrines and wurinals in accordance with
the provisions contained in section 20 of the
M nes Act, 1950 and Rules 33 to 36 of the M nes
Rul es 1955 are provided at the latest by 15th
February 1984.

The Central’ CGovernment and the State Covernnent
will take steps to i mmedi ately ensure that
appropriate and adequate nmedical and first aid
facilities as required by section 21 of the M nes
Act 1952 and Rules 40 to 45A of the Mnes Rul es
1955 are provided to the workmen not later than
31lst January 1984.

The Central Government and the CGovernnent of
Haryana will ensure that every workmen who is
required to carry out-blasting with explosives is
not only trained under the

M nes Vocational Training Rules 1966 ‘but/ also
holds first aid qualification and carries a first
aid outfit while on duty as required by Rule 45 of
the M nes Rul es 1955.

The Central GCovernment and the State Covernnent
will inrediately take steps to ensure that proper
and adequate nedical treatnment is provided by the
m ne | essees and owners of stone crushers to the
wor krmen enpl oyed by them as al so to the nmenbers of
their famlies free of cost and such nedica

assi stance shall be nade avail able to them wi t hout
any cost of transportation or otherwise and the
doctor’'s fees as also the cost of medicines
prescri bed by t he doctors i-ncl udi ng
hospital i sation charges, if any, shall also be
rei nbursed to them

The Central CGovernnent and the State Governnent
will ensure that the provisions of the Maternity
Benefit Act 1961, the Maternity Benefit (M nes and
Crcus) Rules 1963 and the M nes Creche Rul es 1966
where applicable in any particul ar stone quarry or
stone crusher are given effect to by the mine
| essees and stone crusher owners.

As soon as any workman enployed in a stone quarry
or stone «crusher receives injury or contracts
disease in the course of his enploynment, the
concerned nine | essee or stone crusher owner shal

i medi ately report this fact to the Chi ef




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 71 of 90

(20)
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I nspector or Inspecting Oficers of the Centra

Governnment and/or the State Government and such
I nspecting Oficers shall imediately provide
| egal assistance. to the workman with a viewto
enabling him to file a claim for conmpensation
bef ore the appropriate court or authority and they
shall also ensure that such claim is pursued
vi gorously and the anpbunt of conpensation awarded
to the workman is secured to him

The I nspecting Oficers of the Central Governnent
as also of the State Government wll visit each
stone quarry or stone crusher at |east once in a
fortnight and ‘ascertain whether there is any
workman who is injured or who is suffering from
any disease or illness, and if so, they wll

i medi ately take the necessary steps for the
pur pose of providing nmedical and | egal assistance.

If the Central CGovernment and the Governnent of
Haryana fail to ensure perfornmance of any of the
obligations set ~out in clauses 11, 13, 14 and 15
by the nine 1lessees and stone crusher owners
within the period specified in those respective
cl auses, such obligation or obligations to the
extent to which they are not perforned shall be
carried out' by the Central Governnent and the
Gover nment  of Haryana.

We al so appoint Shri Laxm Dhar M sra, Joint Secretary

in the

Mnistry of  Labour, Government of ‘India as a

Conmi ssi oner for the purpose of carrying out the follow ng
assi gnment .

(a)

(b)

()

He will visit the stone quarries and stone
crushers in Faridabad district -and ascertain by
enquiring from the | abourers in each stone quarry
or stone crusher in_the manner set out by us
whet her any of them are being forced to provide
| abour and are bonded |abourers and 'he wll
prepare in respect of « each stone quarry or stone
crusher a statenent show ng the nanes and
particul ars of those who, according to the inquiry
made by him are bonded | abourers and he will also
ascertain from them whether they want to conti nue
to work in the stone quarry or stone crusher or
they want to go away and if he finds that they

want to go away, he will furnish particulars in
regard to them to the District Mgistrate
Fari dabad and the District Magistrate wll, on

receipt of the particulars from Shri| Laxm  Dhar
M sra, make necessary arrangenents for releasing
themand provide for their transporation back to
their homes and for this purpose the State

CGovernment will make the requisite funds avail able
to the District Mgistrate.
He will also enquire fromthe mne |essees —and

owners of stone crushers as also from the
thekedars and jamadars whether there are any
advances nmade by themto the | abourers working in
the stone quarries or stone crushers and if so,
whether there is any docunentary evidence in
support of the same and he wll also ascertain
what, according to the mne | essees and owners of
stone crushers or the Jamadar or Thekedar, are the

amounts  of loans still remaining outstanding
agai nst such | abourers.
He will also ascertain by carrying out sanple
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check whet her the worknen enployed in any
particul ar stone quarry
151

or stone «crusher are actually in receipt of wage
not less than the mnimumwage and whether the
directions given in this order in regard to
conputati on and paynent of m ni mum wage are being
i mpl enented by the authorities.

(d) He will conduct an inquiry in each of the stone
gquarries and stone crushers in Faridabad District
for the purpose of ascertaining whether there are
any contract |abourers or inter-State m grant
worknmen in any of these stone. quarries or stone
crushers and if he finds as a result of his
inquiry that ~the Contract Labour Act and/or the
Inter Stater Mgrant Wirkmen Act is applicable, he

will nmake a report to.that effect to the Court.
(e) He will ascertain whether the directions given by
us in this j udgment regardi ng ef fective

arrangenent for supply of pure drinking water have
been carried out by the mne |essees and stone
crusher owners  and-pure drinking water has been
made available to the worknmen in accordance with
those directions.

(f) He will / also ascertain whether the mne | essees
and owners / of stone crushers - in each of the stone
quarries and stone crushers visited by himhave
conplied with the directions given by us in this
j udgrment regarding pr ovi si on of conservancy
facilities.

(9) He will also ascertain whether the directions
gi ven by us in this judgnent in regard to
provision of first aid facilities and proper and
adequat e medi cal treat nent i ncl udi ng
hospitalisation to the worknen and the nmembers of
their famlies are being carried out by the mne
| essees and stone crusher owners and the necessary
first aid facilities and proper and’ adequate
nedi cal services including hospitalisation are
provided to the worknen -and the nenbers of their
famlies.

(h) He will also enquire whether the various other
directions given by us in this judgnent have been
and are being carried out by the mne | essees and
stone crusher owners.

Shri Laxmi Dhar Msra wll carry out this assignnent
entrusted to himand nake his report to the Court on or
bef ore 28th February
152
1984. It will be open to Shri Laxm Dhar Msra to take the
assi stance of such other person or persons as he thinks fit
including officers or enployees in the Mnistry of Labour or
inthe Mnistry of Mnes, who may be nade avail abl e by the
hi gher authorities. If Shri Laxm Dhar Msra finds it
necessary, he nmay request the Court to extend the tine for
submitting his report by addressing a letter to the Registry
of the Court. The State of Haryana will deposit a sum of Rs.
5000 within two weeks fromtoday for the purpose of neeting
the costs and out of pocket expenses of Shri Laxm  Dhar
M sra.

We have no doubt that if these directions given by us
are honestly and sincerely carried out, it will be possible
to inprove the life conditions of these workmen and ensure
social justice to them so that they nmay be able to breathe
the fresh air of social and economc freedom The Centra
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Government and the State of Haryana wll pay to the
petitioner’s advocate a sumof Rs. 5000 by way of costs. W
are grateful to M. Govind Mikhoty for rendering val uable
assistance to us in this case.

PATHAK, J. | have read the judgnents prepared by ny
brot hers Bhagwati and A.N. Sen, and while | agree with the
directions proposed by ny brother Bhagwati | think it

proper, because of the inportance of the questions which
arise in such matters, to set forth my own views.

Public interest [itigation in its present form
constitutes a new chapter in our judicial system It has
acquired a significant degree of importance in the
jurisprudence practised by our courts and has evoked a
lively, if sonmewhat controversi al, response in |ega
circles, in the nmedia ~and anong the general public. In the
United States, it is thename "given to efforts to provide

| egal representation to groups and interests that have been
unrepresented or~ under-represented in the |egal process.
These include not only the poor and the di sadvantaged but
ordi nary ‘citizens who, because they cannot afford | awers to
represent them have | acked access to courts, administrative
agencies and other legal forums in which basic policy
decisions affecting their interests are made". (1) In our own
country, this newclass of litigation "is justified by its
protagonists on the basis generally of  vast areas in our
popul ation of illiteracy and poverty, of social and economc
backwar dness, and of an insufficient awareness and apprecia-
153
tion of individual ‘and collective rights. These handi caps
have denied nillions of our countrymen access to justice.
Public interest litigation is said to possess the potentia
of providing such access in the mlieu of a newethos, in
whi ch participating sectors in the adm nistration of justice
co-operate in the creation of a systemwhich pronises |ega
relief without cunbersome formality -and heavy expenditure.
In the result, the legal organisation has taken on a
radi cal | y new di mensi on and correspondi ngly new perspectives
are opening up before judges and |awers and State Law
agencies in the tasks before them A crusading zeal is
abroad, viewing the present as an opportunity to awaken the
political and legal order to the objectives of socia
justice projected in our constitutional system New sl ogans
fill the air, and new phrases have entered the |egal
dictionary, and we hear of the "justicing systeni being
galvanised into supplying justice to the socioeconomnc
di sadvant aged. These urges are responsible for the birth of
new j udi ci al concepts and the expandi ng horizon of juridica
power. They claimto represent an increasing enphasis on
social welfare and a progressive hunmanitariani sm

On the other side, the attenpts of the judge and the
| awer are watched with skeptical concern by those who see
interference by the courts in public interest litigation as
a series of quixotic forays in a world of unyielding and
harsh reality, whose success in the face of opposition
bol stered by the inertia and apathy of centuries is bound to
be limted in inmpact and brief in duration. They see
judicial endeavour frustrated by the immbility of public
concern and a traditional resistance to change, and believe
that the tenporary success gained is dooned to waste away as
anre ripple in the vastness of a giant slow noving
society. Even the optim stic sense danger to the credibility
and legitimacy of the existing judicial system a feeling
contributed no doubt by the apprehension that the region
into which the judiciary has ventured appears barren
uncharted and wunpredictable, with few guiding posts and
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direction finding principles, and they fear that a
traditionally proven legal structure may vyield to the
anarchy of purely enotional inpulse. To the mind trained in
the certainty of the |law, of defined principles, of binding
precedent, and the common |aw doctrine of Stare decisis the
future is fraught with confusion and disorder in the | ega
world and severe strains in the constitutional system At
the lowest, there is an uneasy doubt about where we are
goi ng.

Am dst this welter of agitated controversy, | think it
appropriate to set down a few considerations which seemto
me relevant if public
154
interest litigation is to comand broad acceptance. The
hi story of human experience shows that when a revolution in
ideas and in action enters-the life of a nation, the nascent
power so released possesses the potential of throw ng the
prevailing social order into disarray. In a changing
society, wisdom dictates that "reformshould energe in the
existing polity as an ordered change produced through its
institutions. Moreover, the pace of change needs to be
handled with care lest the institutions thenmselves be
endanger ed.

In his Law in  the Mdern State, Leon Duguit observed:
"Any system of publiclaw can be vital only so far as it is
bused on a given sanction to the following rules: First, the
hol ders of power cannot do certain things; second, there are
certain things they nust do." (1) Traditional legal renedies
have been preoccupied largely wth the first rule. It is
recently that the second has begun substantially to engage
the functional attention of the judicial admnistration. In
the United States, the Warren Court achieved a remarkabl e
degree of success in decreeing affirmative action programes
for the benefit of ninorities  and other socially or
econom cal |y di sadvantaged interests through the avenues of
public law. 1In India, we are now beginning to apply a
simlar concept of constitutional ‘duty.

Until the arrival of public interest litigation,’'  civi
l[itigation was patterned exclusively on the -traditiona
nodel . The traditional conception of adjudication believes a
suit to be a means for settling disputes between private
parties concerning their private rights. In the usual form
the suit is an organi sed proceedi ng between two individua
contestants. It deals with a definite framework of facts
requiring identification through principles codified by
statute and on the basis of which the right-obligation
rel ati ons between the parties are determined, culmnating in
the grant or denial of relief by the Court, It is a
proceeding confined to the parties, on whose volition
depends the fact material brought on the record, with the
judge sitting over the contest as a nere passive neutra
umpire. Judicial initiative has no significant role.

The rigid character of civil litigation conceived as a
contests between two individual parties representing their
personal interests has been allowed to expand into a

representative proceeding where a person can, Wwth the
perm ssion of the Court, represent others also having the
same interest although not named in the
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suit. And the disability, tenporary or permanent, of a
person whose legal right is violated, enables another to
represent his interest in a judicial proceeding. They are
cases where next friends are permitted by the Court to act
for minors and persons. of unsound mnd, where a person may
petition for the release of an illegally det ai ned
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i ndi vidual, and where a mnority sharehol der, conpl ai ni ng of
an ultra vires transaction by the managenent of a conpany,
can sue in the name of the conpany. Interveners are allowed
to participate in a proceeding involving the decision of
| egal questions affecting their interests. A rate payer of a
| ocal authority has been held entitled to challenge its
illegal action. A person conferred by statute the right to
participate in the decision-nmaking process of a statutory
authority is entitled to seek relief against such decision
In S.P. Gupta v. Union of India, (1) this Court has |aid down
that its jurisdiction can be invoked by a third party in the
case of violation of the constitutional rights of another
person or determ nate cllass of persons who, by reason of
poverty, hel pl essness, disability or social or economc
di sadvantage is unableto nove the Court personally for
relief. The Court observed further that where the public
injury was suffered by “an indetermnate class of persons
fromthe breach of a public duty or fromthe violation of a
constitutional provision of the law, any nenber of the
public having sufficient interest can maintain an action for
judicial redress for such public injury. The principle was
qualified by the reservation that such petitioner should act
bona fide and not for personal gain or private profit, nor
be moved by political or other oblique notivation. The
doctrine of standing has thus been enlarged in this country
to provide, where reasonably possible, access to justice to
| arge sections of people for whom so far it had been a
matter of despair

It is time indeed for the lawto do so. In large
neasure, the traditional concepti on of adj udi cati on
represented the socioecononmc vision prevailing at the turn
of the century. The expansion of governmental activity into
the life of individuals through programmes of social welfare
and devel opnent had not yet been f or eshadowed. An
environnent perneated by the doctrine of laissez faire
shaped the devel opnent of |egal jurisprudence. But soon
progressive soci al and economic forces began /to grow
stronger and influence the m nds of people, and governnents,
in response to the pressures of egalitarian and socialist-
oriented ur ges, began to enter i ncreasi ngly upon
soci oeconomi ¢ programres in which |legislation and the courts
156
constituted the principal instrunents of change. The
novenents accelerated with the close of the Second Wrld
War, and a character of human rights was witten into the
political constitutions adopted by npbst nations -emerging
fromcolonial rule even as, on another plane, it altered our
basi c conception of international law In India, as. the
consci ousness of social justice spread though our nulti-
| ayered social order, the courts began to cone / under
i ncreasing pressure fromsocial action groups petitioning on
behal f of the wunderprivileged and deprived sections of
society for the fulfillnent of their aspirations. It is not
necessary to detail the nunber of cases of public interest
litigation which have entered this Court. It is sufficient
to point out that, despite the varying fortune of those
cases, public interest litigation constitutes today a
significant segment of the Court’s docket.

In the debate before us, questions of substantia
i mportance have been raised by |learned counsel, questions
which go to the procedure adopted by the Court and the
manner of the exercise of its constitutional powers.

This petition invokes the jurisdiction of the Court
under Article 32 of the Constitution, which confers the
guaranteed right to move this Court by appropriate
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proceedi ngs for the enforcenent of fundamental rights. The
right exercised is a right to a constitutional renedy and
the jurisdiction invoked is a constitutional jurisdiction

Bearing this in mind, we nmust also take into account that
the provisions of Article 32 do not specifically indicate
who can move the Court. In the absence of a confining
provision in that respect. It is plain that a petitioner nmay
be anyone in whomthe |aw recogni ses a standing to naintain
an action of such nature.

As regards the form of the proceeding and its
character, Article 32 speaks generally of a "appropriate
proceedi ngs". It shoul d be a proceeding whi ch can
appropriately lead to an adjudication of the claimnmade for
the enforcenent of a fundanental right and can result in the
grant of effective relief. Article 32 speaks of the Court’s

power "to issue directions or orders or wits", and the
specific referenceto "wits in the nature of habeas corpus,
mandanus, prohi bition,” quo warranto and certiorari” is by
way of | illustration only. They do not exhaus the content of
the Court’ s power under Article 32.

Entering not into a nore controversial area, it s

appropriate to consider the nature of the procedure which
the court may adopt under Article 32 of the Constitution. So
far as the traditional private
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law i s concerned, the procedure follows the accepted pattern
and traditional forms associated wth it.  There can be
little dispute there. Does publicinterest litigation cal
for somewhat different considerations ? Before dealing with
this aspect, however, it 1is necessary to touch on two
fundanental matters.

First, as to the petition, A practice has grown in the
public of invoking the jurisdiction of this Court by a
sinmple letter conplaining of a legal injury to the author or
to some other person or group of persons, and the Court has
treated such letter as a petition under Article 32 and
entertained the proceeding without anything nore. It is only
conparatively recently that the Court has begun to call for
the filing of a regular petition on the letter. 1 see grave
danger inherent in a practice where a nere letter 1is
entertained as a petition froma person whose antecedents
and status are unknown or so uncertain that no sense of
responsibility can, wthout anything nore, be attributed to
the communi cation. There is good reason for the insistence
on a docunent being set out in a form .or acconpanied by
evidence; indicating that the allegations made in it are
made with a sense of responsibility by a person who has
taken due care and caution to verify those ' allegations
before making them A plaint instituting a suit is required
by the Code of Civil Procedure to conclude wth a clause
verifying the pleadings contained in it. A petition or
application filed in court is required to be supported on
affidavit. These saf equards are necessary because the
docunent, a plaint or petition or application, conmences a
course of litigation involving the expenditure of public
time and public noney, besides in appropriate cases
i nvol ving the issue of sumons or notice to the defendant or
respondent to appear and contest the proceeding. Men are
busy conducting the affairs of their daily lives, and no one
occupied with the responsibilities and pressures of present
day existence welcones being sunmoned to a law court and
involved in a litigation. A docunent nmaking allegations
wi t hout any proof whatever of responsibility can conceivably
constitute an abuse of the process of law. There is good
reason, | think, for nmaintaining the rule that, except in




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 77 of 90

speci al circunstances, the docunent petitioning the court
for relief should be supported by satisfactory verification
This requirenment is all the greater where petitions are
received by the Court through the post. It is never beyond
the bound of possibility that an wunverified comunication
recei ved through the post by the court may in fact have been
enployed mala fide, as an instrunent of coercion or
bl acknmai|l or other oblique nptive against a person naned
therein who holds a position of honour and respect in
soci ety.
158

The Court nust be ever vigilant against the abuse of
its process It cannot do that better in this matter than
insisting at the earliest stage, and before issuing notice
to the respondent, that an appropriate verification of the
al l egations be supplied. The requirenent is inperative in
private law litigation. Having regard to its nature and
pur pose, it is equally attract to public i nterest
litigation. While this Court has readily acted upon letters
and telegrams in the past, there is need to insist now on an
appropriate verification of t he petition or ot her
conmuni cati on before acting on it. As | have observed
earlier, there may be exceptional circunstances which may
justify a waiver off the rule. For exanple, when the habeas
corpus jurisdiction of the Court is invoked. For in al
cases of illegal detention there is no doubt that the Court
must act with speed and readi ness. Or-when the authorship of
the conmuni cation 'is so inpeccable and unquestionabl e that
the authority of its  contents may reasonably be accepted

prima facie wuntil rebutted. 1t wll always be a matter for
the Court to decide, on what petition wll it require
verification and when will it waive the rule.

Besides this, there is another matter which, although
on the surface appears to be of ~ nerely technica
significance, nerits nore than passing attention. | think
the time has cone to state clearly that all comunications
and petitions invoking the jurisdiction of the Court nust be
addressed to the entire Court, that is to say, the Chief
Justice and his conpanion Judges. No such communication of
petition can properly be addressed to a particul ar Judge.
VWhen the jurisdiction of the Court is invoked, it is the
jurisdiction of the entire court. \Wich Judge or Judges w ||
hear the case is exclusively a matter concerning the
internal regulation of the busi ness of the Court,
interference with which by a litigant or- nmenber of the
public constitutes the grossest inpropriety. It is well
established that when a division of the Court ~hears and
decides cases it is in law regarded as a hearing and a
decision by the Court itself. The judgnent pronounced and
the decree or order nmade are acts of the Court, and
accordingly they are respected, obeyed and enf orced
throughout the land. It is only right and proper that this
shoul d be known clearly to the lay public. Conmunications
and petitions addressed to a particular Judge are inproper
and violate the institutional personality of the Court. They
also enbarrass the judge to whom they are personally
addressed. The fundanmental conception of the Court nust be
respected, that it is a single indivisible institution, of
united purpose and exi sting sol ely f or t he hi gh
constitutional functions for which it has been created. The
conception of the Court as a | oose
159
aggregate of individual Judges, to one or nore of whom
judicial access may be particularly had, undermines its very
exi stence and endanger s its pr oper and ef fective
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functi oning.
| shall nowturn to the character and incidents of the

procedure open to the Court in public interest litigation
and the nature of the power exercised by it during the
proceeding. In public interest litigation, the role held by
the Court is nmore assertive than in traditional actions.
During the regime of the Warran Court in the United States,
it proceeded to the point where affirmative programes were
envi saged, and the relationship between right and remedy was
freed from the rigid inti macy which constitutes a
fundanmental feature of private law litigation. Wile
renmedi al procedure was fashi oned according to the denmands of
the case and varied fromstage to stage, in the shaping of
relief the court treated with the future and devi sed a code
of regulatory action. Viewed in that context, the role of
the Court is creative rather than passive and it assunes a
nore positive attitude in determ ning facts.

Not infrequently public interest litigation affects the
rights of ~ persons not before the court, and in shaping the
relief the “court nust invariably take into account its
i mpact on- those interests: Myreover, when its jurisdiction
is invoked on behalf of a group, it is as well to renenber
that differences may exist~ in content and enphasis between
the clains of different sections of the group. For all these
reasons the court nust exercise the greatest caution and
adopt procedures ensuring sufficient notice to all interests
likely to be affected. Mor eover, the -nature of the
[itigation sometimes involves the continued intervention of
the court over a period of tinme, and the organising of the
l[itigation to a satisfactory conclusion calls for judicia
statesmanship, a close understanding of constitutional and
| egal values in the context of contenporary social forces,
and a judicious mx of restraint and activism determn ned by
the dictates of existing realities. Inportantly, at the sane
time, the Court nust never forget that its jurisdiction
extends no farther than the legitimte limts of its
constitutional powers, and avoid trespassing into politica
territory which under the Constitution has been appropriated
to other organs of the State. This last aspect of the matter
calls for nore detailed consideration, which wll be
attenpted | ater.

The procedures adopted by the Court in cases of public
interest litigation nust of course be procedures designed
and shaped by the Court with a view to resolving the probl em
presented before it and
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determining the nature and extent of relief accessible in
the circunstances. On the considerations to which | _have

adverted earlier, the Court enjoys a degree of flexibility
unknown to the trial of traditional private law litigation

But | think it necessary to enphasis that whatever the
procedure adopted by the court it nust be procedure known to
judicial tenets and characteristic of a judicial proceeding.
There are nmet hods and avenues of procuring nmaterial
available to executive and |egislative agencies, and often
enpl oyed by themfor the efficient and effective discharge
of the tasks before them Not all those nmethods and avenues
are available to the Court. The Court nust ever remnind
itself that one of the indicia identifying it as a Court is
the nature and character of the procedure adopted by it in
determning a controversy. It is in that sense limted in
the evolution of procedures pursued by it in the process of
an adjudication and in the grant and execution of the
relief. Legal jurisprudence has in its hi storica

devel opnent identified certain fundamental principles which
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formthe essential constituents of judicial procedure. They
are enployed in every judicial proceeding, and constitute
the basic infrastructure along whose channels flows the
power of the Court in the process of adjudication

VWhat should be the conceivable framework of procedure
in public interest litigation ? This question does not admt
of a clear cut answer. As | have observed earlier, it is not
possible to envi sage a defined pattern of procedure
applicable to all cases. O necessity the pattern which the
Court adopts wll vary with the circunstances of each case.
But it seems to me that one principle is clear. If there is
a statute prescribing a judicial procedure governing the
particul ar case the Court nust follow such procedure. It is
not open to the Court to bypass the statute and evolve a
different procedure at variance with it. \Were, however, the
procedure prescri bed by statute is i nconpl ete or
insufficient, it wll be open to the Court to supplement it
by evolving its own rules, Nonetheless, the supplenmentary
procedure nmust- conformat all stages to the principles of
natural = ‘justice. There can be no deviation from the
principles of natural justice and other well accepted
procedural nornms characteristic of a judicial proceeding.
They constitute an entire code of general principles of
procedure, tried and proven and hall owed by the sanctity of
conmon and consistent ‘acceptance during long years of the
hi stori cal devel opnent of the |law. The general principles of
law, to which Treference is nade here, command the
confidence, not nerely of the Judge and the lawer and the
parties to the litigation, but supply that basic credibility
to the judicial proceeding which- strengthens public faith
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inthe Rule of Law. They are rules rootedin reason and
fairplay, and their governance guarantees a just disposition
of the case. The court should be wary of suggestions
favouring novel procedures  in cases wher e accept ed
procedural rules will suffice.

Turning now to the nature and extent of the relief
which can be contenplated in public interest litigation, we
enter into an area at once delicate and sensitive and
fraught with grave inplications. Article 32 confers the
wi dest anplitude of power on this Court in the matter of
granting relief. It has power to issue "directions or orders

or wits", and there 1is no specific indication, no express
| anguage, limting or circunscribing that power. ~Yet, the
power is |limted by its very nature, that it is judicia

power. It is power which pertains to the judicial organ of
the State, identified by the very nature of the judicia
institution. There are certain fundanmental constitutiona
concepts which, although elenentary, need to be recalled at
times. The Constitution envisages a broad division of the
power of the State between the |I|egislature, the executive
and the judiciary. Al though the division is not precisely
demarcated, there is general acknow edgnent of its limts.
The imts can be gathered from the witten text of the
Constitution, from conventions and constitutional practice,
and from an entire array of judicial decisions. The

constitutional |awer concedes a certain neasure of
overlapping in functional action anpng the three organs of
the State. But there is no warrant for assuming a
geonetrical congruence. It is common place that while the

| egi sl ature enacts the law, the executive inplenents it and
the court interprets it and, in doing so, adjudicates on the
validity of executive action and, under our Constitution

even judges the validity of the legislation itself. And yet
it is well recognised that in a certain sphere the
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legislature is possessed of judicial power, the executive
possesses a neasure of both legislative an judicia
functions, and the court, inits duty of interpreting the
l aw, acconplishes in its perfected action a marginal degree
of legislative exercise. Nonetheless, a fine and delicate
bal ance is envisaged under our Constitution between these
primary institutions of the State. In simlar Constitutions
el sewhere the courts have been anxious to naintain and
preserve that balance. An exanple is provided by Marbury v.

Madi san(1) | do not nmean to say that the Court should
hesitate or falter or wthdraw from the exercise of its
jurisdiction. On the contrary, it nust plainly do its duty

under the Constitution. But | do say that in every case the
Court shoul d determ ne
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the true limts of its jurisdiction and, having done so, it
should take care to remain within the restraints of its
jurisdiction.

Thi s aspect of Court action assunes especi a
significance in public interest litigation. It bears upon
the |Ilegitimcy of the ~judicial “institution, and that
legitimacy is affected as nmuch by the solution presented by
the Court in resolving a controversy as by the manner in
which the solutionis reached. In an area of judicia
functioning where /judicial activism finds room for play,
where constitutional / adjudication can -becorme an instrunent
of social policy forged by the personal political philosophy
of the judge, this is an inportant consideration to keep in
m nd.

VWere the Court enbarks upon affirmative action in the
attenpt to remedy a constitutional inbalance wthin the
social order, fewcritics will find fault with it so long as
it confines itself to the scope of its legitinmate authority.
But there is always the possibility, in public interest
litigation, of succunbing to the tenptation of crossing into
territory which properly pertains to the Legislature or to
the Executive Governnent. For in nost cases the juri'sdiction
of the Court is invoked when a default occurs in‘executive
admi ni stration, and sonetines where a void in community life
remains unfilled by legislative action. The resulting public
grievance finds expression through social action groups,
whi ch consider the Court an appropriate forumfor renoving
the deficiencies. |Indeed, the citizen seens to find it nore
convenient to apply to the Court for the vindication  of
constitutional rights than appeal to the executive or
| egi sl ati ve organs of the State

In the process of correcting executive error or
renoving legislative omssion the Court can so easily find
itself involved in policy making of a quality and to a
degree characteristic of political authority and indeed run
the risk of being mstaken for one. An excessively politica
role identifiable wth political governance betrays the
Court into functions alien to its fundamental character, and
tends to destroy the delicate balance envisaged in our
constitutional system between its three basic institutions.

The Judge, <conceived in the true «classical nould, is an
inmpartial arbiter, beyond and above political bias and
prejudi ce, functioning silently in accordance with the

Constitution and his judicial conscience. Thus does he
maintain the legitimcy of the institution he serves and
honour the trust which his office has reposed in him
163

The affirmative schenes franmed in public interest
[itigation by. the Court sonetines require detail ed
adm ni stration wunder constant judicial supervision over
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protracted periods. The lives of large sections of people,
some of whom have had no voice in the decision, are shaped
and ordered by mandatory Court action extending into the

future. In that context, it is as well to renenber that
public approval and public consent assune materi a
importance in its successful inplenentation. |In contrast

with policy nmaking by |legislation, where a large body of
| egi sl ators debate on a proposed |egislative enactnent, no
such visual inpact can be perceived when judicial decrees
are forged and fashioned by a few judicial personages in the
confines of a Court. The nystique of the robe, at the stage
of deci si on- maki ng, is associated traditionally with
cloistered secrecy and confidentiality and the end-result
conmonly issues as a final definitive act of the Court. It
is a serious question whether in every case the sanme awesone
respect and reverence will endure during different stages of
affirmative action seeking to ~regulate the Ilives of |arge
nunbers of people, some of whom never participated in the
judicial process.

Ther'e i's good reason to0 suppose that treating wth
public interest litigation requires nore than | ega
schol arship and a knowledge ~of textbook law It is of the
ut nost inportance in-such cases that when fornulating a
scheme of action, the Court nust have due regard to the
particular circunstances of the case, to surrounding
realities i ncl udi ng t he pot enti al for successfu
i mpl enentation, and the likelihood and degree of response
fromthe agencies on whomthe inplenmentation will depend. In
nost cases of public interest litigation, there wll be
neither precedent nor settled practice to ~add weight and
force to the vitality of the Court’s action. The exanpl e of
simlar cases in other countries can afford little support.

The successful inplenmentation of the orders of the Court
will depend wupon the particular social forces in the
backdrop of | ocal history, t he prevailing econom ¢

pressures, the duration of the stages involved in the
i mpl enent ati on, the nonmentum of success from stage to stage,
and acceptance of the Court’'s action at all tinmes by those
involved in or affected by it.

An activist Court, spearheading the nmovenent ~for the
devel opnent and extension of the citizen's constitutional

rights, for the protection of individual liberty and for the
strengt heni ng of the socioecononmic fabric in conpliance wth
decl ared constitutional objectives, will need to nobve with a
degree of judicial circunmspection. In the
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centre of a social order changing wth dynam ¢ pace, the
Court needs to balance the authority of the past with the
urges of the future, As far back as 1939, Judge Learned
Hand(1) observed that a Judge "nust preserve his authority
by cloaking hinself in the majesty of an over-shadow ng
past; but he must discover sone conposition with the
domi nant needs of his times". In that task the Court nust
ever be. conscious of the constitutional truism that it
possesses the sanction of neither the sword nor the purse
and that its strength lies basically in public confidence
and support, and that consequently the legitimcy of its
acts and decisions nust remain beyond all doubt. Therefore,
what ever the case before it, whatever the context of facts
and | egal rights, whatever the social and econom c pressures
of the tines, whatever the personal phil osophy of the Judge,
let it not be forgotten that the essential identity of the
institution, that it is a Court, nust remain preserved so
that every action of the Court is inforned by the
fundanmental norms of law, and by the principles enbodied in
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the Constitution and ot her sources of law. |If its
contribution to the jurisprudential ethos of society is to
advance our constitutional objectives, it must function in
accord with only those principles which enter into the
conposition of judicial action and give to it its essentia
quality. In his perceptive Lectures entitled "The Warren
Court: Constitutional Deci sion as an | nst rument of
Ref orni' (2). Professor Archicald Cox pointedly observes:
"Ability to rationalise a constitutional judgnent
interms of principles referable to accepted sources of

law is an essential, major element of constitutiona
adjudication. It is one of the ultimte sources of the
power of the Court- including the power to gain

acceptance for the occasional great |eaps forward which

l ack such justification. Constitutional government nust

operate by consent of the governed. Court decrees draw

no authority ~fromthe participation of the. people.

Their power~ to command consent depends upon nore than

habit or even the deserved prestige of the justices. It

cones, to an inportant ~degree, from the continuing
force of the rule of lawfromthe belief that the ngjor
influence in judicial decisions is not fiat but
principles which bind the judges as well as the
litigants and which apply consistently anong all nen
today, and al so yesterday and tonorrow'
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There is great merit in the Court proceeding to decide
an issue on the basis of strict |egal principle and avoidi ng
carefully the influence of purely enotional appeal. For that
al one gives the decision of the Court a direction which is
certain, and unfaltering, and that particul ar permanence in
| egal jurisprudence which nakes it a base for the next step
forward in the further progress of ~the law. |Indeed, both
certainty of substance and certainty of direction are
i ndi spensabl e requirenents in the devel opment of the |aw,
and invest it with the credibility which conmands public
confidence inits legitinmcy.

This warning is of especial significance in /these
times, during a phase of judicial history when a few socia
action groups tend to show evidence of presuming that in
every case the court nust bend and nmould its decision to
popul ar notions of which way a case shoul d be deci ded.

| have endeavoured by these observations to indicate
sone of the areas in which the Court should nobve wth
caution and circunspection when addressing.itself to public
interest litigation. As new areas open before the Court with

nodern devel opnents in jurisprudence, in a world nore
sensitive to human rights as well as the inpact of
technol ogi cal progress, the Court wll becone increasingly

consci ous of its expanding jurisdiction. That is inevitable.
But its responsibilities are correspondingly great, and
per haps never greater than now And we nust renenber that
there is no higher Court to correct our errors, and that we
wear the mantle of infallibility only because our decisions
are final. That we sit at the apex of the judicia
adm ni stration and our word, by constitutional nandate, is
the law of the land can induce an unusual sense of power. It
is a feeling we nust guard agai nst by constantly remni nding
oursel ves that every decision nmust be guided by reason and
by judicial principles.

My brothers have dealt with the prelimnary objections
rai sed by the respondents to the nmaintainability of this
proceeding. On the considerations to which | have adverted
earlier I have no hesitation in agreeing with themthat the
prelimnary objections must be rejected. | have no doubt in




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 83 of 90

ny mnd that persons in this country obliged to serve as
bonded | abour are entitled to invoke Article 23 of the
Constitution. The provisions enbodied in that clause forma
vital constituent of the Fundanental Rights set forth in
Part 11l of the Constitution, and their violation attracts
properly the scope of Article 32 of the Constitution. | also
find difficulty in uphol ding the objection by the
respondents to the adm ssibility and rel evance
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of the mterial consisting of the report of the two
advocates and of Dr. Patwardhan appoi nted as Conmi ssi oners.
It is true that the reports of the said Comm ssioners have
not been tested by cross-examnation, but then the record
does not show whet her any attenpt was nmade by the
respondents to call them for cross-exani nation. The further
guesti on whet her the appointment of the Comm ssioners falls
within the ternms of order XLVI of the Supreme Court Rules
1966 is of technical ~significance only, because there was
i nher ent power in the Court, in the particul ar
circunstances of ~this case, “to take that action. | have
already set forth earlier nmy views in respect of the nature
and forns of procedure open to the Court in public interest
l[itigation and | need not elaborate themhere. | may add,
however, that the Court would do well to issue notice to the
respondents, before appointing any Conm ssioner, in those

cases where there is little appr ehensi on of t he
di sappearance of evidence.
On the nmerits of the case | find nyself in agreenent

with ny brother Bhagwati, both in regard to the operation of
the various statutes as well as the directions proposed by
him The case is one of considerable inmportance to a section
of our people, who pressed by the twin msfortunes of
poverty and illiteracy, are conpelled to a condition of life
which long since should have passed into history. The
continued exi stence of such pockets of oppression and mi sery
do no justice to the prom ses and assurances extended by our
Constitution to its citizens.

AVARENDRA NATH SEN, J. The relevant facts have been
fully set out in the judgnment. of my |earned brother
Bhagwati, J. M/ learned brother has -also recorded in his
judgrment the various contentions which were urged before us
inthis wit petition

A prelimnary objection was raised by Shri K L.
Bhagat. Additional Solicitor General of India and also by
Shri Phadke, |earned counsel appearing on- behalf of the
respondents, as to the maintainability of the present
petition. The objection to the nmaintainability of the
present petition is taken nmainly on the followng three
grounds: -

1 Art. 32 of the Constitutionis not attracted to
the instant case as no fundamental right of the
petitioners or of the worknen referred to in the
petition are infringed.

2 A letter addressed by a party to this Court cannot
be treated as a wit petition and in the absence
of any
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verified petition this Court cannot be npved to
exercise its wit jurisdiction.

3 In a proceeding under Art. 32 of the Constitution
this Court is not enpowered to appoint any
conmi ssion or an investigating body to enquire
into the allegations nade and nmake a report to
this Court on the basis of the enquiry to enable
this Court to exercise its power and jurisdiction
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under Art. 32 of the Constitution.

| propose to consider the objections in the order noted
above. | shall first deal with the first objection, nanely,
that Art. 32 of the Constitution is not attracted as there
is no violation of any fundanmental right of the petitioner
or of the workmen referred to in the petition

The substance of the grievance of the petitioners in
this petition is that the worknen referred to in the
comuni cation addressed to this Court are bonded | abourers.
In 1976, the Parlianment enacted the Bonded Labour System
(Abolition) Act, 1976 and by virtue of the provisions of the
said Act, the bonded |abour system has been declared to be
illegal in this country. . Any person who is wongfully and
illegally enployed as a |labourer in violation of the
provisions of the Act, is in essence deprived of his
liberty. A bonded | abourer truly becones a slave and the
freedom of a bonded | abourer in the matter of his enpl oynent
and novenment is nore or less conmpletely taken away and
forced | abour ~is thrust upon him Wen any bonded | abourer
approaches this Court, the real grievance that he makes is
that he should be freed fromthis bondage and he prays for
being set at liberty and liberty is no doubt a fundanental
right guaranteed to every person under the Constitution
There cannot be any manner of doubt that any person who is
wongfully and illegally detained and is deprived of his
liberty can approach this Court wunder Art. 32 of the
Constitution for his freedom from wongful and illega
detention, and for being set at liberty. In. my opinion
whenever any person is wongfully and illegally deprived of
his liberty, it is open to anybody who is interested in the
person to nove this Court under Art. 32 of the Constitution
for his release. It may not very often be possible for the
person who is deprived of his liberty to approach this
Court, as by virtue of such illegal and w ongful detention
he may not be free and in a position to nove this Court. The
Petitioner in the instant case clains to be an association
interested in the welfare of society and particularly of the
weaker section. The Petitioner further
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states that the petitioner seeks to pronpote the welfare of
the |l abourers and for promoting the welfare of labour, the
petitioner seeks to nmove this Court for releasing the bonded
| abourers fromtheir bondage and for restoring to themtheir
freedomand other legitimate rights. The bonded I abourers
working in the far away pl aces are general |y poor and bel ong
to the very weak section of the people. They are al so not
very literate and they may not be conscious of their own
rights. Further, as they are kept in bondage their freedom
is also restricted and they may not be in a positionto
approach this Court. Though no fundanental right of the
petitioner may be said to be infringed, yet the petitioner
who complains of the violation of the fundanental right of
the worknen who have been wongfully and illegally denied
their freedom and deprived of their constitutional right
nust be held to be entitled to approach this Court on behal f
of the bonded |abourers for renpbving them from illega
bondage and deprivation of liberty. The |ocus standi of the
petitioner to nove this Court appear to be conclusively
established by the decision of this Court in the case of
S.P. Gupta v. Union of India & Anr.(1) Forced labour is
constitutionally forbidden by Art. 23 of the Constitution
As in the present case the violation of the fundanenta
right of liberty of the workmen who are said to be kept in
wongful and illegal detention, enployed in forced |abour
is alleged, Art. 32 of the Constitutionto ny mnd, is
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clearly attracted. The first ground raised on behal f of the
respondents cannot, therefore, be sustained.

Before | proceed to deal with the second ground urged
on behalf of the respondents, it will be convenient to set
out the provisions of Art. 32 of the Constitution. Art. 32
read as foll ows: -

"(1) The right to nove the Suprenme Court by appropriate
proceedi ngs for the enforcenent of the rights conferred
by this Part is guaranteed.
(2) The Suprene Court shall have power to issue
directions or orders or wits, including wits in the
nature of habeas corpus, mandamus, prohibition, quo
warrants and certiorari, whichever may be appropriate,
for the enforcenent of any of the rights conferred by
this part.

(3) Wthout prejudice to the powers conferred on the

Supreme Court by clauses (1) and (2), Parliament may by

| aw enpower
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any ‘other Court to exercise within the local limts of

its jurisdiction all-or any of the powers exercisable

by the Suprene Court under clause (2).

(4) The right guaranteed by this article shall not be

suspended except as otherwise provided for by this

Constitution."

Art. 32(1) confers the right to nove this Court by
appropriate proceedings for enforcenent  of ‘the fundanenta
ri ghts guaranteed 'under the Constitution. Art. 32(2) makes
provision for the powers of this Court in the matter of
granting relief in._any proceeding in this Court for
enforcenent of the fundanental rights guaranteed by the
Constitution. Art. 32(3) and 32(4) which | have al so set out
for the purpose of conpl ete understandi ng of the provisions
of Art. 32 for proper appreciation of its scope and effect,
do not have any material bearing on the question involved in
the present proceedi ng.

The second ground which raises the question whether the
|etter addressed by a party to this Court can be treated as
awit petition and in the absence of any verified petition
this court can be noved to exercise its wit jurisdiction,
is essentially an objection to the procedure to be adopted
by this Court in the matter of entertaining a proceeding
under Art. 32 for enforcenent of fundanental rights of the
parties. Art. 32(1) of the Constitution which -has been
earlier set out guarantees the right to nove this Court by
an appropriate proceeding for the enforcement ~of the
fundanmental rights. Art. 32(2) confers w de powers on this
Court in the matter of granting relief against any violation
of the fundanmental rights. Art. 32 or for that matter any
other article does not |ay down any procedure which has to
be followed to move this Court for relief against the
violation of any fundamental right. Art. 32(1) only Ilays
down that the right to move this Court by appropriate
proceedi ngs for enf orcenent of fundanental rights is
guaranteed. The Constitution very appropriately |eaves the
guestion as to what will constitute an appropriate
proceeding for the purpose of enforcenent of fundanenta
rights to be determined by the Court. This Court, when
sought to be noved under Art. 32 by any party for redressing
his grievance against the violation of fundanental rights
has to consider whether the procedure foll owed by the party
is appropriate enough to entitle the court to proceed to act
on the sane. No doubt this Court has framed rules which are
contained in part 1V, Oder XXXV of the Suprenme Court Rules
under the Capti on "application f or enf or cenent of
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f undanent a
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rights ("Art. 32 of the Constitution"). Cenerally speaking,
any party who seeks to nove this Court under Act. 32 of the
Constitution should conformto the rules prescribed. The
rules lay down the procedure which is normally to be
followed in the matter of any application under Art. 32 of
the Constitution. These rules are rules relating to the
procedure to be adopted and the rules are intended to serve
as maids to the Deity of Justice. Procedural |aw which also
forns a part of the law and has to be observed, is, however,
subservient to substantive |aw and the | aws of procedure are
prescribed for pronoting and furthering the ends of justice.
There cannot be any doubt that this Court should usually
follow the procedure laid down in O XXXV of the Rules of
this Court and shoul d normally insist on a petition properly
verified by an affidavit to be filed to enable the Court to
take necessary action on the sane. Though this Court should
normal Iy i'nsist on the rules of procedure being followed, it
cannot be said, taking into consideration the nature of
right conferred wunder Art: 32 to nove this Court by an
appropriate proceeding and the very w de powers conferred on
this Court for granting relief in the case of violation of
fundanental rights that this Court will have no jurisdiction
to entertain any proceeding which may not be in conformty
with procedure prescribed by the Rules of this Court. The
Rul es undoubtedly ' lay down the procedure which is normally
to be followed for 'naking an application under Art. 32 of
the Constitution. They, however, do not and cannot have the
effect of Ilimting the jurisdiction of -“this  Court of
entertaining a proceeding under Art. 32 of the Constitution

if made, only in the nanner prescribed by the rules. For
effectively safeguarding the fundanental rights guaranteed
by the Constitution, the Court in appropriate cases in the
interests of justice will certainly be conpetent to treat a
proceedi ng, though not in conformty wth the procedure
prescribed by the Rules of this( Court, as an appropriate
proceedi ng under Art. 32 of the Constitution and to
entertain, the sane. Fundanmental rights guaranteed under the
Constitution are indeed too sacred to be ignored or trifled
with merely on the ground of technicality or any rule of
procedure. It may further be noticed that the rules framed
by this Court do not also lay down that this Court can be
noved under Art. 32 of the Constitution only in accordance
with the procedure prescribed by the Rules and not
otherwise. A nere technicality in the natter of form or
procedure which may not in any way affect the substance of
any proceeding should not stand in the way of the exercise
of the very wide jurisdiction and powers conferred on'this
Court under Art. 32 of the Constitution for enforcenent of
fundanental rights guaranteed under the Constitution. Taking
into
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consi deration the substance of the matter and the nature of
all egations nmade, it will essentially be a matter for the

Court to decide whether the procedure adopted can be
considered to be an appropriate proceeding within the anbit
of Art. 32 of the Constitution. The Court, if satisfied on
the materials placed in the form of a letter or other
conmuni cati on addressed to this court, may take notice of
the sanme in appropriate cases. Experience shows that in many
cases it may not be possible for the party concerned to file
aregular wit petition in conformty wth procedure laid
down in the Rules of this Court. It further appears that
this Court for quite some years now has in many cases
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proceeded to act on the basis of the letters addressed to
it. A long standing practice of the Court in the matter of
procedure al so acquires sanctity. It may al so be pointed out
that in various cases the Court has refused to take any
notice of letters or other kind of comunicati ons addressed
to Court and in many cases al so the court on being noved by
aletter has directed a formal wit petition to be filed
before it has decided to proceed further in the matter. It
is, however, emnently desirable, in ny opinion, that
normal |y the procedure prescribed in the rules of this Court
should be followed while entertaining a petition under Art.
32 of the Constitution, though in exceptional cases and
particularly in matter of general public interest, this
Court may, taking into consideration the peculiar facts and
ci rcunst ances of the case, proceed to exercise its
jurisdiction under Art. 32 of the constitution for
enf orcenent of fundanental rights treating the letter or the
conmuni cation in° any -other formas an appropriate preceding
under Art. 32 of the Constitution. It is, however, enminently
desirabl e that any party who addresses a |etter or any other
comuni cation to this Court seeking intervention of this
Court on the basis of the said letter and comunication
shoul d address this letter or comunication to this Court
and not to any individual Judge by nane. Such conmmuni cation
shoul d be addressed to the Chief Justice of the Court and
his conpanion Justices. A private comunication by a party
to any Learned Judge over any natter i's not proper and may
create enbarrassment for the Court and the Judge concerned.
In the present case, the unfortunate workers who are
enpl oced as bonded | abourers at as distant place, could not
possibly in view of their  bondage, nmove this Court,
following the procedure laid down in the Rules of this
Court. The Petitioner which clains to be a Social Wlfare
Organi sation interested in restoring liberty and dignity to
these unfortunate bonded |I|abourers should be considered

conpetent to nove this Court by a letter or Ilike
comuni cati on addressed to
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this Court, to avoid trouble and expenses, as the petitioner
is not nmoving this Court for any personal or private
benefit.

I shall now consider the third and the last objection
which relates to the powers of this Court to direct an
enquiry into the allegations made and to call for a report
in a proceeding under Art. 32 of the Constitution to enable
this Court to exercise its power and jurisdiction under Art.
32 of the Constitution.

W have earlier noted that the fundamental rights are
guaranteed by the Constitution and for the enforcenent of
the fundanmental rights very wi de powers have been conferred
on this Court. Before this Court proceeds to exercise its
owers under Art. 32 of the Constitution for enforcing the
fundanmental rights guaranteed, this Court has ‘to be
satisfied that there has been a violation of the fundanmenta
rights. The fundanental rights may be alleged to have been
viol ated under various circumnstances. The facts and
circunstances differ fromcase to case. \Wenever, however,
there is an allegation of violation of fundamental rights,
it beconmes the responsibility and also the sacred duty of
this Court to protect such fundanental rights guaranteed
under the Constitution provided that this Court is satisfied
that a case for interference by this Court appears prinma
facie to have been nmde out. very often the violation of
fundanental rights is not admtted or accepted. On a proper
consideration of the materials the Court has to come to a
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concl usi on whet her there has been any violation of
fundanental rights to enable the Court to grant appropriate
reliefs in the matter. |In various cases, because of the
peculiar facts and circunmstances of the case the party
approaching this Court for enforcement of fundamental rights
may not be in a position to furnish all relevant materials
and necessary particulars. If, however, on a consideration
of the materials placed, the Court is satisfied that a
proper probe into the matter is necessary in the |arger
interest of administration of justice and for enforcenment of
fundanental rights guaranteed, the Court, in view of the
obligations and duty cast wupon it of preserving and
protecting fundanental rights, may require better and
further materials to enable the Court to take appropriate
action; and there cannot be anything i nproper in the proper
exercise of Court’s jurisdiction under Art. 32 of the
Constitution to try to secure the necessary nmaterials
through appropriate agency. The Conmm ssion that the Court
may appoint or the  investigation that the court may direct
is essentially for the Court’s satisfaction as to the
correctness or~ otherw se of the allegation of violation of
fundanental rights to enablethe Court to decide the course
to be adopted for
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doi ng proper justice to the parties in the mtter of
protection of their fundanental rights. W have to bear in
mnd that in this land of ours, there are persons w thout
education, w thout neans and wi thout opportunities and they
also are entitled to full protection of their. rights or
privileges which the Constitution affords. Living.in chilled
penury without necessary resources and very often not fully
consci ous of their rights guaranteed under the Constitution
a very large section of the people comonly terned as the
weaker section live in this land. Wen this Court is
approached on behalf of this class of people for enforcenent
of fundamental rights of which they have been deprived and
which they are equally entitledto enjoy, it becones the
special responsibility of this Court to see that justice is
not denied to them and the di sadvantageous position in which
they are placed, do not stand in the way of their getting
justice from this Court. The power to appoint a conm ssion
or an investigating body for making enquiries in terns of
directions given by the Court nust be considered to be
inmplied and inherent in the power that the Court has under
Art. 32 for enforcenent of the fundanmental rights guaranteed
under the Constitution. This is a power which is indeed
incidental or ancillary to the power which the  Court is
call ed upon to exercise in a proceeding under Art. 32 of the
Constitution. It is entirely in the discretion of the Court,
depending on the facts and circunstances of any case, to
consi der whether any such power regarding investigation has
to be exercised or not. The Commission that the  Court
appoints or the investigation that the Court directs while
dealing with a proceeding under Art. 32 of the Constitution
is not a comission or enquiry under the Code of Civi
Procedure. Such power nust necessarily be held to be inplied
within the very wide powers conferred on this Court under
Art. 32 for enforcenent of fundanental rights. | am further
of the opinion that for proper exercise of its powers under
Art. 32 of the Constitution and for due discharge of the
obligation and duty cast wupon this Court in the matter of
protection and enforcenent of fundanmental rights which the
Constitution guarantees, it nust be held that this Court has
an inherent power to act in such a manner as will enable
this Court to discharge its duties and obligations under
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Art. 32 of the Constitution properly and effectively in the
| arger interest of adm nistration of justice, and for proper
protection of constitutional safeguards. | am therefore, of
the opinion that this objection is devoid of any nmerit.

| may incidentally observe that as a result of such
action on the part of the Court attention of the appropriate
authorities concerned has in a nunber of cases been
pointedly drawn to the existence of
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bonded | abourers in various parts of the country and to
their mserable plight and a large nunmber of bonded
| abourers have been freed fromtheir bondage. To ny m nd,
the litigation of this ‘type particularly in relation to
bonded | abourers is really not in nature in adversary
litigation and it becomes the duty of the State and al so of
the appropriate authorities to offer its best co-operation
to see that this -evil practice which has been declared
illegalis ended at the earliest. The existence of bonded
| abour 'in the country is an unfortunate fact. \Wenever there
is any allegation of the existence of bonded | abour in any
particul ar State, the State instead of seeking to cone out
with a case of denial of such existence on the basis of a
feeling that the existence of bonded | abour in the State my
cast a slur or stigma on its admnistrative machinery,
shoul d cause effective enquiries to be nade into the matter
and if the matter is pending in this Court, should co-
operate with this Court to see that death-knell is sounded
on this illegal systemwhich constitutes a veritable socia
nmenace and stands in. the way of heal thy devel opnent of the
nati on.

For reasons aforesaid, I do not find any nerit in the
prelimnary objections raised and | agree wth my |earned
brother that the prelimnary objections nust be over-rul ed.

On the nmerits of the case ny |earned brother Bhagwati,
J. has in his judgnment carefully and el aborately discussed
all the aspects. Apart fromthe principal grievance made
that the workmen in the instant ‘case are bonded | abourers,
various grievances on behal f of the worknen have been voi ced
and denial to the workmen of various other just rights has
been alleged. The grievance of denial of other just rights
to the workmen and the reliefs clainmed for giving the
wor kmen the benefits to which they may be entitled under
various |egislations enacted for their welfare are nore or
less in the nature of consequential reliefs incidental to
the main relief of freedomfrom bonded and forced | abour to
whi ch the worknmen are subjected. | must frankly confess that
inthe facts and circunmstances of this case | have somne
doubts as to the applicability of the provisions of Inter
State M grant Workmen (Regul ati on of  Enpl oynment and
Conditions of Service) Act, 1979. The vi ews expressed by ny
| earned brother Bhagwati, J. in his judgnent, to ny nind, do
not anount to any adj udi cation on the question of
applicability of the Inter State M grant Wrkmen (Regulation
of Enploynment and Conditions of Service) Act, 1979. The
observati ons nmade by nmy | earned brother Bhagwati, J. and the
directions given by him on the various aspects with regard
to the nerits of the case after carefully considering the
provi si ons of
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all the relevant |abour |egislations enacted tor the benefit
of labourers and for inprovenent and betternent of their
lot, are for furthering the interests of the worknen and for
proper protection and preservation of their just rights and
to enable the appropriate authorities to take necessary
action in the matter. As | amin agreenent with the views
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expressed by ny learned Brother Bhagwati, J. | do not
propose to deal with these aspects at any length and |
content mnyself by expressing ny agreenent with the judgnent
of ny |earned brother Bhagwati, J. on these matters.

S. R Petitions allowed and
prelimnary grounds
rej ected.
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