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ACT:

Code of Crimnal, Procedure, 1973-S. 354(5)-Execution
of death sentence-Hanging by rope-Wether violative of Art
21 ?

Constitution of I ndia, 1950-Art. 21- Execution of
sentences |lawfully inposed-Mandate of Art. 21 is that
sentence shall not be executed in a cruel, barbarous or
degr adi ng nmanner.

Constitution of |India, 1950-Art: 21-Burden of proof-I|f
it appears that a person is being deprived of his life or
personal liberty, the burden is on the State to establish
the constitutional validity of inpugned | aw.

Judi ci al Review To pronounce upon constitutionality of
law is not legislating even if such pronouncenent involves
val ue judgrent.

HEADNOTE:

The petitioners who had been sentenced to death for the
of fence of nurder were awaiting execution of the sentence.
Their plea was that hanging by rope is a cruel and barbarous
met hod of executing of the sentence and s. 354(5) Cr. P.C.
whi ch prescribes that nmethod is violative of Art. 21 of the
Constitution The respondents raised a prelimnary objection
that the question had al ready been concl uded by the decision
in Bachan Singh v. State of Punjab, [1983]1 S.C R -145. The
obj ection was overrul ed.

Counsel for petitioners contended that s. 354(5), Cr.
P.C. is bad because it is inmpermssible to take human life
even under the decree of a court since it is human to take
life wunder any circunstances; that by reason of the
provision contained in Art. 21, it is inpermssible to cause
pain or suffering of any kind whatsoever in the execution of
any sentence, nmuch nmore so while executing a death sentence;
that the nmethod of hanging prescribed by s. 354(5) for
executing the death sentence is barbarous, inhuman and
degrading; that it is the constitutional obligation of the
State to provide for a humane and dignified method for
executing the death sentence, which does not involve torture
of any kind; and that if the nethod prescribed by s. 354(5)
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does not neet this requirenent, no death sentence can be
executed since no other nethod for executing that sentenced
is prescribed by or is permssible under the |law. Counse
also referred to the judgnment in Machhi Singh v. State of
Punj ab, [1983] 3 S.C. C. 470 and suggested that it virtually
overrul es Bachan Si ngh

2

Counsel for respondents contended that a sentence
lawfully inposed by a court can and has to be executed,
though by causing the least pain and suffering and by
avoiding torture or degradation of any kind; that the nethod
prescribed by s. 354(5), C. P.C. for executing the death
sentence is a hunmane and dignified nethod involving the
| east anmpbunt of pain and cruelty; that no other method of
executing the death sentence is quicker or |ess painful; and
that Art. 21 does not postulate that no pain or suffering
what soever shall be caused in the execution of a sentence
lawful Iy inmposed” by a court, ‘including the sentence of
deat h. | Counsel~ further submtted that unless on the face of
it, the method prescribed by for executing |law a sentence is
revolting to consci ence, courts must surrender their
di scretion to | egislative judgnment when the challenge to the
constitutionality of “the law is based on considerations
which the court is  not equipped to evaluate by nanageabl e
judicial standards, and contended t hat the court’s
eval uation of the method of hanging prescribed by | aw shal
have to be inevitably subjective, almbst to the point of
being | egislative iin character, which nust be avoi ded at al
costs.

Di sm ssing the petitions,

HELD: 1. The nethod prescribed by s. 354(5), C. P.C
for executing the death sentence does not violate the
provision contained in Art. 21 of the Constitution. [59 E]

(a) The material placed before the Court shows that
hanging by rope is not a cruel node of executing the death
sentence: the system consists. of a mechani smwhich is easy
to assenble; prelimnaries to the act are quick and sinple
and are free fromanything that woul d unnecessarily sharpen
the poi gnancy of the prisoner’s apprehension; the chances of
acci dent during the course of ‘hanging can safely be
excluded; the method is quick and certain and elinm nates the
possibility of a lingering death; unconsciousness supervenes
al nost instantaneously after the process is set in notion
and death follows as a result of dislocation of the cervica
vertebrae. The system of hanging, as now used, avoids to the
full extent the chances of strangulation which results on
account of too short a drop or of decapitation which results
on account of too long a drop. The mechanics of the nethod
of hanging have undergone significant inprovenment over the
years and hangi ng has been al nost perfected into a science.
The systemis consistent with the obligation of the State to
ensure that the process of execution is conducted wth
decency and decorum wit hout i nvol ving degradation or
brutality of any kind. At the nmonment of final inpact when
life becomes extinct, some physical pain would be inplicit
inthe very process of the ebbing out of Iife. But, the act
of hanging causes the |east pain inmaginable on account of
the fact that death supervenes instantaneously. The
conclusion that the system of hanging is as painless as is
possible in the circunstances, that it causes no greater
pain than any other known nethod of executing the death
sentence and that it involves no barbarity, torture or
degradation is based on reason, supported by expert evidence
and the findings of nmodern nedicine. [58 CGH, 59 A

Report of the Royal Comm ssion on Capital Punishment
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(U K), Septenber, 1953; 35th Report of the Law Conmi ssion
of India on Capital Punishnent,

3

Sept enber 30, 1967, George R Scott: Hangi ng Through the Ages
(Torchst ream Books, London); J W Cecil Turner (Ed.) Kenny’'s
Qutlines of Crimnal Law, 19th Ed., 1966; Harry El mer Barnes
and Negley K. Teeters: New Horizons in Crimnology, 3rd Ed.

1966; U. N. Departnent of Economic and Social Affairs:
Capital Punishment, (New York, 1962); and Bachan Singh

[1983] 1 S.C.R 145 referred to.

(b) On the question of pain involved in a punishment,
the concern of law has to be to ensure that the various
steps which are attendant wupon or incidental to the
execution of any sentence, nore so the death sentence, do
not constitute punishnments by thensel ves. Humaneness is the
hal |l -mark of civilized laws.  If a prisoner is sentenced to
death, it is lawmful to execute that punishment and that
only. He cannot be subjected to barbarity, humliation
torture or degradati on before the execution of that
sentence, not even as necessary steps in the execution of
that sentence. The process of hanging does not involve any
of these directly, indirectly or incidentally.[59 B-D

(c) Hanging by rope was the only nethod of executing
the death sentence  which was known to the Constituent
Assenbly and yet it did not express any disapproval of that
net hod, though it /touched upon the  question of death
sentence while dealing with the President’s power of pardon
under Art. 72(1)(c) of the Constitution. [58 B]

(d) The systemof hanging by rope is in operation in
| arge parts of the civilized world and there is a
responsi bl e body of scientific and | egal opinion which holds
that hanging by rope is not a cruel npde of executing the
death sentence. [57 H, 58 A

(e) Hanging as a node of execution is not relentless in
its severity. Judges ought not-to assume that they are
endowed with a divine insight into the needs of a society;
they should heed the warning that, as history anply proves,
the judiciary is prone to misconceive the public good by
conf oundi ng private noti ons with constitutiona
requirenents. [62 GH, 63 A

(f) The Court is not required to determne the nerits
and dererits of the alternative methods of execution which
are in vogue el sewhere because the Court cannot substitute
any other nmethod of execution for the nethod prescribed by
| aw. However, an understanding of the process involved in
the conpeting methods used for executing the death sentence
is not altogether pointless because if sonme other nethod has
a real and definite advantage over a the method of hanging,
arbitrary rejection of that nethod by the state may not
answer the constitutional prescription. However, neither
el ectrocution, nor |ethal gas, nor shooting, nor-even the
lethal injection has any distinct or denonstrabl e advant age
over the system of hanging. The general belief that death by
el ectrocution is entirely painless is not free from doubt.
That apart, failure of electrical energy. supplied by
conmer ci al undertaki ngs has been considered in Anerica as an
impedinment in the use of the electric chair. Wth frequent
failures of electric power in our country, the electric

chair will becone an instrument of torture. Lethal injection
is by and | arge an untried

4

net hod. The injection is required to be admnistered

intravenously which is a delicate and skilled operation. The
Royal Commission on Capital Punishment (U K) was not
satisfied that executions carried out by the adm nistration
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of lethal injections would bring about death nore quickly,
pai nl essly and decently in all cases. Shooting by a firing
squad, apart from being unreliable, is an uncivilised nethod
of extinguishing life. It is the favourite pastinme of
mlitary regimes which tranmple upon human rights wth
impunity. It is nobst recklessly and wantonly wused for
liquidating opposition and snothering dissent in countries
which do not respect the rule of law. Mirders by shooting
are beconming a serious nenace to law and order in our

country. Shooting by the State in order to kill for
executing the order of a court wll wunwittingly confer
respectability on the "shooting to kill’ tactics which are

alarmngly growing in proportion, The suggestion that a
death convict nay be put to sleep by a sleep-inducing
i njection bef ore appl yi ng ot her nmet hods such as
el ectrocution or gas chanber, is not only inpracticable but
woul d appear to involve conplications and torture to an
uncommon degree. [50 F-H, 57 E, 53 F, 54 B, 56 C, F, 55 GH
56 A-B, 56 G 57 A

(g) ‘Matters of policy are certainly for the |egislature
to consider and therefore, by what node or nmethod the death
sentence should be executed, is for the legislature to
decide. But the function of the legislature ends wth
providing what it ~considers to be the best nethod of
executing the death sentence. Were the function of the
| egi sl ature ends, the function of thejudiciary begins. It
is for the courts to decide wupon the constitutionality of
the met hod prescribed by the | egislature for inplenenting or
executing a sentence. Wether that method confornms to the
directs of the constitution is a matter not only subject to
judicial review but it constitutes a legitinate part of the
judicial function. The question whether the particular
nmet hod prescribed by |aw for executing the death sentence is
in consonance with the Constitution inevitably involves a
val ue judgnent based upon a conparative evaluation of
alternate nethods for executing the death sentence. But nore
than any such conparative eval uation, the court’s plain and
primary duty is to exam ne whether, even if the nethod
selected by the legislature is the |east objectionable, it

is still open to the objection that it involves under
torture, degradation or cruelty. The Court’s task will end
with pointing out why, if at all, the nethod at present
provi ded by law is contrary to the mandate of the

constitution. To pronounce upon the constitutionality of the
law is not legislating, even if such pronouncenent involves
the consideration of the evolving standards of the society.
[35 A-C, E-F]

2. (a) The contention that it is inhuman to kill under
any circunstances and that Art. 21 inposes a tota
prohibition on the taking of human |ife has to be rejected.
If the argunent were to be accepted, the inposition of death
sentence would becone an exercise in futility. Indeed, if
carried to its logical conclusion, the argunent will make it
i mpossible to execute any sentence whatsoever, particularly
of inprisonment because of every sentence of inprisonnent
necessarily involves pain and suffering to a |esser or
greater degree. A constitution so carefully conceived as
ours cannot be construed to produce such a startling result.
Pai nl ess puni shnent is a contradiction in

5
terns. If it is lawful to inpose the sentence of death in
appropriate cases, it would be lawful to execute that

sentence in an appropriate nanner. The mandate of Art. 21 is
not that the death sentence shall not be executed but that
it shall not, be executed in a cruel, barbarous or degrading
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manner. When the sentence of death is constitutionally
valid, not even the sophisticated sensitivities can justly
demand that those upon whom the extreme penalty of lawis
i nposed because of the magnitude of their crine should not
be rmade to suffer the execution of that sentence,
unaccomnpani ed by torture or degradation of any kind. If the
larger interests of the comunity as opposed to the
interests of an individual require that a death sentence
shoul d be inposed in an exceptional class of cases, the sane
societal interests would justify the execution of that
sentence, though in strict conformty with the requirenents
of Art. 21. [59 G 60 CD, 59 H 60B F-G

(b) The argunent 't hat either death sentence is
bar barous or that the method of hanging is cruel, inhuman or
degradi ng cannot draw any sustenance from the Eighth
Anmendnent Cl ause of the U'S.. Constitution. The Anerican
Supreme Court has fornulated -@a sophisticated definition of
that clause which has a dynam ¢ content. Several concurring
opi nions show that, in Anerica, capital punishnment is not
consi dered to be violative of the Eighth Arendnent. Wat the
Ei ghth Amendmnent prohibits is “sonet hing inhuman and
bar bar ous and sonet hi ng nore than the nmere extingui shment of
life". The suffering necessarily involved in the execution
of death sentence i's not banned by the Ei ghth Amendnent
though the cruel formof executionis. [62 F-G 61 F, 62 D

Kemmer, 136 U/ S. 436; O Neil v. Vernont, 144 U, S
323; Trop v. Dulles, 356 U.S. 86; and Louisiana v. Resweber,
329 U. S. 459; referred to.

3. (a) There has to be finality to litigation, crimna
as well as civil, if lawis not to lose its credibility. No
one of course can question that |aw is a dynam ¢ science,
the social wutility of which consists'inits ability to keep
abreast of the energing trends in social and scientific
advance and its willingness to readjust its postulates in
order to accompdate those trends. But, that is not to say
that judgnments rendered by this Court after a full debate
shoul d be reconsi dered every now and then and 'their
authority doubted or diluted. That woul d be doing di sservice
to law since certainty over a reasonably foreseeable period
is the hall-mark of law. [11 F-G

The question that, in the circunstances nentioned in
Bachan Singh, it is permissible to inpose the sentence of
death for the offence of nurder must be treated as concl uded
and not any |longer open to argunment. |n Machhi~ Singh, the
| earned Judges have but forrmulated broad guidelines to
assist the Courts in deciding the vexed question as to
whet her the death sentence is at all called for. Evidently,
the judgnent does not enlarge the scope of the rule in
Bachan Singh by broadening the narrow field of cases which
call for the death sentence. The constraints of Bachan Si ngh
deserve to be preserved but that neans that it is only a
rare degree of malevolence which invites and justifies the
i mposition of death sentence. [11 B-D
6

Bachan Singh v. State of Punjab [1983] 1 S.C R 145;
and Machhi Singh v. State of Punjab,[1983]; 3 S.C.C 470
referred to

(b) Both the majority and the mnority in Bachan Singh
considered the question of the validity of the death
sentence from the procedural aspect also, wth specia
reference to the nethod of hanging prescribed by Ilaw for
executing the death sentence. Nevertheless, the question
whet her the particular node of executing the death sentence
prescribed by sec. 354(5) Cr. P.C., violates the provisions
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of Art. 21 of the Constitution was not directly and
substantially in issue in Bachan Singh and it was not
consi dered specifically by the nmjority as an independent
issue. It would not be proper to sidetrack that the question
and refuse to examne it fully because of the incidenta
consi deration which it received in Bachan Singh.[14 D, H 15
C D

(c) The retribution involved in the theory "tooth for
tooth’ and 'an eye for eye’ has no place in the schene of
civilized jurisprudence and the court cannot turn a deaf ear
to the petitioners’ claimfor justice on the ground that the
enormty of their crimes has resulted in grave injustice to
the victinse of those crimes. The court is concerned to
ensure due conpliance with constitutional mnandates, no
matter the occasion. Justice has to be done di spassionately
in accordance with the constitutional attitudes whether it
is a nurdered or ~a snuggler who asks for it. Law cannot
demand /its pound of flesh.[16 E-Q

Per ~Chandrachud, C.J. and Pathak, J. (Sabyasach
Mukharji,J. reserving his opinion on the point)

In cases —arising under Art. 21 of the Constitution, if
it appears that a person is being deprived of his life or
has been deprived of his personal liberty, the burden rests
on the State to establish the constitutional validity of the
i mpugned law. [32 F]

There s a fundamental distinction between cases
arising under Art. 14 and those which arise under Arts. 19
and 21. In the generality of cases  under Art. 14, the
challenge is based on the allegation that 'the inpugned
provision is di scrimnatory since it singles out the
petitioner for hostile treatnment from anongst persons who,
being situated simlarly, belong to the sanme class as the
petitioner and the petitioner has to plead and prove that
there are others who are situated simlarly as himand that
he is singled out and subjected to unfavourable treatnent.
Whet her there are other persons who are situated similarly
as the petitioner and whether he is subjected to hostile
discrimnation are questions of  fact and the burden to
establish the exi stence of these facts rests on the
petitioner. In a challenge based on the violation of  Art. 19
or Art. 21 the petitioner has undoubtedly to plead that, for
exanple, his right to free speech and expression is violated
or that he is deprived of his right to life or persona
liberty. But once he shows that, which really is not a part
of the burden of proof, it is for the State tojustify the
i mpugned law or action by proving that, for exanple, the
deprivation of the petitioner’s right to free speech and
expression is saved by cl. (2) of Art. 19 since it is in the
7
nature of a reasonable restriction on that right “in the

interests of matters nmentioned incl. (2), or that, the
petitioner has been deprived of his life or personal liberty
according to a just, fair and reasonabl e procedure

established, by law In cases arising under Art. 19, the
burden is never on the petitioner to prove that the
restriction is not reasonable or that the restriction is not
inthe interests of matters nmentioned in cl. (2). Likew se,
in cases arising under Art. 21, the burden is never on the
petitioner to prove that the procedure prescribed by |aw
whi ch deprives himof his life or personal liberty is
unjust, unfair or unreasonable. As soon as it is shown that
the Act invades a right guaranteed by Art. 21 it is
necessary to inquire whether the State has proved that the
person has been deprived of his life or personal liberty
according to procedure established by law, that is to say by
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a procedure which is first, fair and reasonable. [23 D H]

Any case, even a locus classicus is an authority for
what it decides. It is permssible to extend the ratio of a
decision to cases involving identical situations; factua
and legal, but care nust be taken to see that this is not
done mechanically, that is wthout a close exam nation of
the rational of the decision which is cited as a precedent.
Human mind, trained even in the strict discipline of law, is
not averse to taking the easy course of relying on decisions
whi ch have beconme famobus and applying their ratio to
supposedl y identical situations.[21 G H|

Saghir Ahned v. State of UP., [1955] 1 S .CR 707,
Khyerbari Tea Co. v. State of Assam [1964] 5 S.C R 975;
Western U.P. Electric Power & Supply Co. Ltd. v. State of
UP., [1969] 3 S.C R 865, Mhd. Faruk v. State of MP.,
[1970] 1 S.C. R 156; Laxnmi Khandsari v. State of U P.
[1981] 3 S.C R 92; and Bachan Singh v. State of Punjab
[1983] 1 S.C.R 145; referred to.

Ram Krishna Dalma v. Justice S.R Tendol kar, [1959]
S.C.R 279; Mhd, Ham f Quareshi v. State of Bihar; [1959]
S.C R 629; Mudhu Linmaye v. -~ Sub-Divisional Magistrate,
[1971] 2 S.C.R 711; and Pathunmma v. State of Kerala, [1978]
2 S.C. R 547; explained and distinguished.

B Baneriji v. ‘Anita Pan, [1975] 2 S.C.R 774; decided
per incurium

In the instant case the inpugned statute, on the face
of it, provides for a procedure for —extinguishing Ilife.
Therefore, not even the initial obligation to show the fact
of deprivation of life or liberty rests on the petitioners.
The State mnmust establish that the procedure prescribed by s.
354(5), C. P. C for executing the death sentence is just,
fair and reasonable. [33 A-B]

Per Sabyasachi Mikharji, J.

As soon as it is shown that a Statute or |Act in
guestion invades a right guaranteed by Art. 21, it is
necessary to enquire whether the State has proved that the
pri soner has been deprived of his |ife or personal liberty
according to procedure established by Ilaw. However, at
present | would not express ny
8
opi nion whether in all such cases, the State has a further
initial burden to prove that procedure established by lawis
just, fair and reasonable. [63 E-L]

JUDGVENT:

ORIG NAL JURI SDICTION: Wit Petitions Nos. 503,516,
532, 534, 535, 537, 538 -39, 541-45, 543-45, 553,554, 555,
565, 574, 586, 556-57, 592-94, 604-06, 676, 600, 533, 1414
and 1423 of 1983.

(Under article 32 of the Constitution of |ndia)
W TH

Speci al Leave Petition (Crimnal) No. 196 of 1983

Fromthe Judgnent and Oder dated the 6th Decenber,
1982 of the Allahabad H gh Court in Crimnal Appeal No.
1357/ 82.

AND

Wit Petition Nos. 286, 345-48, 428, 429 of 1983.

(Under article 32 of the constitution of India)

Advocates For The Petitioners

N.M GChatate and M. S.V. Deshpande-in WP. 503.

R C. Kohli, A C.-in Ws. 516 and 586.

R K. Garg, R Sathish and V.K Pandita,-in WPs. 534 and
565.
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A.N. Bardaiyar and B.B. Sinha-in WP. 535.
A K Srivastava, A .C.-in W. 537.

O P. Verma-in WPs. 538-539.

Ms. K Hingarani-in WPs. 541-42.

B.S. Varshney and C L. Sahu-in WPs. 543-45.
L. K. Gupta-in WP. 553.

Raj u Ramachandran-in WP. 555.

~

9

M ss Kail ash Mehta and Ms. Naresh Bakshi- in WPs. 5652
600.

Arun Madan, A.C. - in WPs. 556-557.

V.D. Khanna - in WPs. 604-06.

S.N. Mehta, A C. - in WP.676.

Ani | Kumar Gupta and Brij Bhushan-in WP. 533.

D.K Garg - in WP. 1414, 1697-98 and 286.

Aruneshwar CGupta in-W,. 1423.

S. K. Mehta, P.N. Puri and MK Dua-in S.L.P. No. 196/83

Sol mon Khurshid and L. R Singh-in WPs. 345-48.

M ss Lalita Kohli, A C -in W. 429.

Peti'tioner in Person-in W. 532.

Nenmo-in WPs. WPs. 534,574, 529-94 and 428.

Advocat es For the Respondents:

K. Parasaran Soliciter General, for State of Mharashtra
and U O 1.

K. G Bhagat Additional Soliciter General

N. C. Tal ukdar, /Anil Dev Singh, C V. Subba Rao and M ss
A. Subhashi ni

M N. Shorff for State of Maharashtra.

A. V. Rangam for State of Tani |l Nadu.

Swar aj Kaushal for State of Karnatka

Har bans Singh and D.D. Sharnma for State of Punjab

R N. Poddar for State of Haryana

Dal veer Bhandari for State of U.P.

B.B. Singh for State of Bihar
10
Ram Jet hmal ani for State of Karnatka and for interveners.

M ss Rani Jethmal ani and Shrikant Bhat, in WP. Nos.
532, 534 and 535 of 1983.

Chandrakant Lecturer in the Departnent of Forensic
Medi ci ne, Al India Institute of Medi cal Sci ences,
i ntervenor-in person in W. No. 503.

The Judgrment of the Court was delivered by

CHANDARCHUD, C.J.: In this batch of Wit Petitions, the
petitioners were sentenced to death for the offence  of
murder under section 302 of the Penal Code. ~ They have
nothing in comobn except that they committed nurders and
have been sentenced to death. The sentence of death inposed
upon them has become final in the sense that the Specia
Leave Petitions, Appeal s, Review Petitions  and  Mercy
Petitions filed by them have been disnissed, sone of these
nore than once. The nmain question which has been raised by
the petitioners in these wit petitions relates to the
validity of the node of execution of the death sentence.

Section 354(5) of the Code of Crimnal Procedure
provi des that:

When any person is sentenced to death, the
sentence shall direct that he be hanged by the neck
till he is dead

The petitioners challenge the constitutional wvalidity of
this provision on the ground that hangi ng a convict by rope
is a cruel and barbarous nmethod of executing a death

sentence, Wwhich is violative of Article 21 of the
Constitution That article provides that:
No person shall be deprived of his Ilife or

personal |iberty except accordi ng to procedure
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est abl i shed by | aw.

The validity of death sentence which Section 302
prescribes for the offence of nurder was upheld by this
Court in Bachan Singh.

11
The ratio of that decision is that the nornmal sentence for
nmurder is life inmprisonment and that the sentence of death

can be inposed in a very exceptional <class of cases,
described in that judgnment as the ’'rarest of rare cases’.
Which kind of cases would precisely fall wthin that
category is in the very nature of things difficult to define
and even to describe. But, all the same, a studied attenpt
was made by this Court in Machhi Singh to identify, though
not to crystalize, the area of those rarest of rare cases in
whi ch death sentence can justifiably be inposed. Shri Garg's
criticismof that judgnment that it wvirtually overrules
Bachan Singh and Jagnobhan Singh is w de off the mark. In
Machhi /Singh, the |learned Judges have but formul ated broad
guidelines to assist the Courts in deciding the vexed
guestion ‘as” to whether the death sentence is at all called
for. Evidently, the judgnent does not enlarge the scope of
the rule in Bachan Singh by broadening the narrow field of
cases which call for the death sentence.

But, Machhi Si'ngh i's by the way. The validity of the
death sentence for the offence of nurder having been upheld
by this Court after /a careful and prolonged discussion
there is no justification for reopening that question
though such a suggesti on was made half-heartedly before us,
towards the conclusion of the arguments. The question that,
in the circunstances nentioned  in Bachan~ Singh, it is
perm ssible to inmpose the sentence of death nust be treated
as concluded and not any | onger open to argument. There has
to be finality to litigation, crimnal as much as civil, if
lawis not to lose its credibility. No one of course can
guestion that lawis a dynam.c science, the social utility
of which consists in its ability to keep abreast of the
emerging trends in social and scientific advance 'and its
willingness to readjust its postulates in order to
accommodat e those trends. Life is not static. The purpose of
law is to serve the needs of life. Therefore | aw cannot be
static. But, that is not to say that Judgnents rendered by
this Court after a full debate should be reconsidered every
now and then their authority doubted or diluted. That would
be doing disservice to | aw since certainty over a reasonably
foreseeabl e period is the hall mark of |aw

The | earned Solicitor General has raised a prelimnary
objection to these Wit Petitions on the ground that the
guestion
12
which is sought to be argued by the petitioners is concl uded
by the judgment rendered by a Constitution Bench- of this
Court in Bachan Singh. It is urged that since the question
is not res integra, it is not open to the petitioners to
raise it, nor indeed any reason or justification for this
Court to entertain it. Learned counsel for the petitioners,
led by Shri R K Garg, answer this objection by contending
that the only question which arose in Bachan Singh was
whether it is constitutionally permissible to prescribe the
sentence of death. It is urged on behalf of the petitioners
that the question as regards the validity of section 354(5)
of the Code of Crinminal Procedure was neither argued in
Bachan Si ngh nor considered by the Court.

The objection taken by the |earned Solicitor General is
not without substance but for reasons which we wll
presently indicate, we do not propose to accept it. At page
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196 of the Report in Bachan Singh, (1) the main argunents of
the "Abolitionists’ which were, "substantially adopted" by
counsel for the petitioners therein are reproduced in
clauses (a) (b) and (c). Under Cause (c), the argument is
reproduced thus: "Execution by whatever nmeans and for
what ever of f ence i s cruel , i nhuman and degr adi ng
puni shnent", by which is obviously neant 'execution of death
sentence’. The argument nentioned in clause (a) to the
effect that the death penalty is unconstitutional because it
is irreversible is considered at pages 196 and 197 of the
Report. The argument mentioned in clause (b) as to whether
death penalty serves any penological purpose at all is
consi dered at page 197.  Though the argunents nentioned in
clauses (a) and (b) at page 196 of the Report have been
specifically considered under separate heads as stated
above, the argument nentioned in clause (c) at page 196
relating to the execution of death sentence has not been
consi dered under~ a separate head. The discussion of the,
argunent whether _death penalty, serves any penologica
purpose, is~ concluded at the end of the third line on page
222. The heading "Regarding (c)" should have appeared in the
Report after the said third line and before the fresh
par agraph which beings thus: "W will now consider the issue
whet her the inpugned Ilinb of the provision in section 302,
Penal Code, contravenes Article 21 of 'the Constitution".
That this should have been so is clear fromthe fact that
after considering the particular argunment at pages 222 and
223, Justice Sarkaria who spoke for the majority concludes:
13

"Under the  successive Crimnal Procedure Code
whi ch have been in force for about 100 wyears, a
sentence of death is to be carried out- by hanging. In
view of the aforesaid constitutional postulates; by no
stretch of imagination can it be said that the death
penal ty under Section 302, Penal Code, either per se or
because of its execution by hanging, constitutes an
unr easonabl e, cruel or unusual punishment. By reason of
the sane constitutional postulates, it cannot be said
that the franers of the Constitution considered death
sentence for nurder or the prescribed traditional node
of its execution as a degradi ng puni shnent whi ch would
defile "the dignity of the individual™ wthin the
contenpl ation of the Preanble to the Constitution".
Bhagwati, J., who dissented from the nmajority

consi dered the question of the constitutional ~validity of
the death sentence, both from the substantive -and the
procedural points of view At page 286, the |earned Judge
says that "the worst tine for mpst of the condemmed
prisoners would be the |ast few hours when all certainty is
gone and the nonent of death is known". After extracting
qguotation from Dostoyevsky and Canns which bear “upon the
execution of death sentence, the |learned Judge observes:
"There can be no stronger words to describe the ‘utter
depravity and inhumanity of death sentence"”. After making
this observation Bhagwati, J., proceeds thus:

"The physi cal pain and suffering which the
execution of the sentence of death involves is also no
less cruel and inhuman. In India, the nmethod of
execution fol | owed is hangi ng by t he rope.
El ectrocution or application of |ethal gas has not yet
taken its place as in sone of the western countries. It
is therefore wth reference to execution by hanging
that | nust consider whether the sentence of death is
barbaric and inhuman as entailing physical pain and
agony. It is no doubt true that the Royal Comm ssion on
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Capital Punishnment 1949-53 found that hanging is the

nost humane net hod of execution and so also in Ichikana

v. Japan, the Japanese Supreme Court held that

execution by hanging does not correspond to crue

puni shrent’ inhibited by Article 36 of the Japanese

Constitution. But whether anongst all the
14

net hods of execution, hanging is the nost humane or in

view of the Japanese Suprenme Court, hanging is not

cruel punishment within the nmeaning of Article 36, one

thing is clear that hanging is undoubtedly acconpanied

by i ntense physical torture and pain." (enphasis ours).
Thereafter, the |earned Judge refers to the description of
the nethod of hanging given by warden Duffy of San Quentin,
a high security prisonin Anerica and the description given
in 1927 by a surgeon who  witnesses a double execution and
records his conclusion by saying that the passages extracted
by him established beyond doubt. that "the execution of
sentence of death by hanging does involve intense physica
pain and " suffering, through it may be regarded by sone as
nore humane than el ectrocution or —application of Iletha
gas."

This discussion wll show that both the majority and
the minority in Bachan Singh considered the question of the
validity of the death” sentence from the procedural aspect
also, with special reference to the nethod of hanging
prescribed by law for executing the death sentence. Wile
uphol ding the validity of death sentence, the majority did
not overlook and, in fact, took into consideration the
circunmstance that the node prescribed by the Crimnal
Procedure Code for executing the death sentence is hanging.
On the other hand, while striking down the validity of death
sentence Bhagwati, J., was influenced by the consideration
that the node of hanging prescribed by law for executing the
death sentences was itself cruel-and barbarous.

Though this is the true position, the reason why we are
not inclined to uphold the prelimnary objection taken by
the learned Solicitor-General is that the question as
regards the constitutional validity of section 354/(5) of
the Code of Criminal Procedure was neither raised squarely
by the petitioners in Bachan Singh nor considered directly
by the Court. If we may so put it, the question as regards
the validity of section 354 (2) of the Code was not directly
and substantially in issue in Bachan Singh. The questions
whi ch arose for consideration in that case are fornmulated in

the majority judgnment at page 169 as Questions | and Il. The
majority referred to the node of execution of ~“the death
sentence only incidentally. The guestion  whether. the

particul ar node of executing the death sentence prescribed
by section 354 (5) of the Code violates the provisions of
Article 21 was not considered specifi-

15
cally by the majority as in independent issue. Considering
the judgnent of Bhagwati, J., also as a whole it would

appear that the principal reason for which the | earned Judge
struck down the death sentence is its irrevocability, its
arbitrariness and its |lack of purpose. One of us was a party
to the decision in Bachan Singh and if recollections do not
fail so soon and are perm ssible aids to the understandi ng
of a decision it would not be right to say that the question
as regards the constitutional validity of section 354 (5) of
the Code was either directly put in issue in that case or
was argued wupon or was considered by the Court as an
i ndependent reason bearing upon the validity of the death
sentence. The question which the petitioners have raised in
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these wit petitions is inportant not only fromthe | ega
and constitutional poi nt  of view but also from the
soci ol ogical point of view It will not be proper to side-
track that question and refuse to examine it fully because
of the incidental consideration which it received in Bachan
Si ngh. Accordingly, we reject the prelimnary objection
raised by the learned Solicitor General and proceed to
exam ne the question raised by the petitioners onits own
nerits, on the basis that the questionis still open to
ar gument .

The petitioners, who have been sentenced to death for
acts of outrageous brutality, have presented their case with
an air of injured innocence. Their claimis that no matter
what pain and suffering they may have inflicted upon their
victinme and their fam lies, no pain or suffering whatsoever
shall be caused to them while executing the death sentence.
It is wurged on their behalf by Shri R K Garg and the other
| ear ned counsel ~that even if it my be lawful to inpose the
death sentence in an exceptional class of <cases, it is
i nperm ssibl'e to execute that sentence even in those cases,
since it is inhuman and cruel to take human |ife under any
circunstances, even under a -decree of a Court. That is the
fundanental prem se of the petitioners’ contention. Secondly
it is wurged that the nmethod prescribed by section 354(5) of
the Code for executing the death sentence is inhuman
bar barous and degrading and therefore that nethod cannot be
enpl oyed for executing the death “sentence. It is the
constitutional obligation of the State to provide for a
humane and dignified node of executing the death sentence,
which will not involve torture or cruelty of any kind. It is
urged that if the State fails to discharge that obligation
no death sentence can be executed, howsoever justifiably it
may have been inposed. The Code of Crinminal Procedure
prescri bes only one nmethod of executing the
16
death sentence, nanely, by hanging and if that nethod
violates the nandate of Article 21, the sentence nust remain
unexecuted, since the Court cannot substitute any / other
met hod of execution for the only method prescribed and
envisaged by law Finally, it is argued that the burden is
on the State to prove that the method of execution of the
deat h sentence prescribed by section 354(5) of the Codeis a
humane and civilized method and that it does not involve
pain, cruelty or degradation of any kind. This is so
because, the burden to establish that any particular act,
chal | enged as unconstitutional, is just and fair always lies
on the State. Therefore, it is not for the  petitioners to
show that any other nethod of executing the death sentence
woul d be less painful, cruel or degrading. According to the
petitioners, the State nmust fail if it does not discharge
the burden which lies heavily upon it. The petitions cannot
be dismissed on the ground that the petitioners have fail ed
to establish that the nethod prescribed by section 354(5)
i nvol ves unnecessary pain, torture or cruelty; or that other
net hods of executing the death sentence are either not crue
or painful or are less cruel and painful than the nethod
prescribed by section 354(5) of the Code. These argunents
require car ef ul consi derati on, uni nf |l uenced by the
circunstance that the demand for civilized, humane and
painl ess treatment is nade by those who have been found
guilty of subjecting their victine to wuncivilized and
i nhuman acts involving great torture and suffering. The
retribution involved in the theory "Tooth for tooth’ and 'an
eye for eye’ has no place in the schene of civilized
jurisprudence and we cannot turn a deaf ear to the
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petitioners’ claim for justice on the ground that the
enormty of their crimes has resulted in grave injustice to
the victins of these crime. W are concerned to ensure due
conpliance with constitutional mandates, no natter the
occasion. If it were not so, snugglers who are detained
under the |aws of detention shall have to be denied the
protection of Article 22 of the Constitution on the ground
that they are guilty of acts which sabotage the econony of
the country. Justice has to be done dispassionately in
accordance with the constitutional attitudes whether it is a
murderer or a smuggler who asks for it. Law cannot demand
its pound of flesh.

At one stage we were inclined to decide the main
guestion argued by the petitioners wthout considering the
rival contentions as tothe burden of proof. W thought that
whet her the burden lies on the petitioners to show that the
met hod prescribed by ~section 354(5) of the Code is
constitutionally inperm ssible or whether the
17
burden li'es on the State to prove that the particul ar nethod
is permssible within the frame work of the Constitution, we
shoul d pronounce wupon the legality of that nethod on the
basis of the data which has been placed before us by the
both sides. The question of burden of proof ceases to have
the sanme inportance when the entire evidence is before the
Court, each side having placed before it such naterial as it
consi ders necessary to support its case. But then, the fact
that parties have produced their respective data before the
Court does not absolve the Court from considering the
guesti on whether, on the basis of the entire material before
it, the burden can be said to have been discharged by the
party on whomit |ies. Besides, counsel engaged thensel ves
into quite sonme argunent over the question of burden of
proof and since that question is - of importance and arises
frequently, it is just as well that we decide it. W propose
to decide that question before adverting to the other
contentions rai sed on behalf of the petitioners.

It is urged by Shri Jethnal ani who appears on behal f of
the Government of Karnataka, as also on behalf of the Bar
Council of India who were allowed to .intervene in these
proceedi ngs, that every statute carries with it a strong
presunption of constitutionality and a heavy burden lies
upon those who challenge that statute to displace that
presunption. In support of this submission, the |earned
counsel relies principally on the decision of a seven-Judge
Bench of this Court in Mdhu Limye v. —Sub-Divisiona
Magi strate, Mnghyr, which, he says, was not noticed in
Bachan Singh. The |learned Attorney-General (the Solicitor-
General becane the Attorney-General during the  hearing of
these petitions) also argued that the decisions of this
Court have alnost uniformy taken the view that the burden
to displace the presunption of constitutionality lies on the
person who chal |l enges the statute as unconstitutional

Most of the inportant decisions which have a bearing on
the question of burden of proof have been noticed in the
majority and minority judgnents in Bachan Singh. Sarkaria J,
speaking for the najority, has sumred up the position thus:

"Wth regard to onus, no hard and fast rule of
uni versal application in all situations, can be deduced
fromthe deci ded cases. In sone decisions such as

18

Saghir Ahned v. State of Utar Pradesh and Khyerbari

Tea Co. v. State of Assam & Os it was |laid down by

this Court that if the wit petitioner succeeds in

showi ng that the inpugned |aw ex facie abridges or
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transgresses the rights comng under any of the sub-
clause of clause (1) of Article 19, the onus shifts on
the respondent State to show that the |egislation cones
within the permissible limts inmposed by any of the
clauses (2) to (6) as may be applicable to the case,
and, also to place material before the court in support
of that <contention. If the State does nothing in that
respect, it is not for the petitioner to prove
negatively that it is not covered by any of the
perm ssi ve cl auses.

"A contrary trend, however, is discernible in the
recent decisions of this Court, which start with the
initial presunption in favour of the constitutionality
of the statute and throw the burden of rebutting that
presunption on t he party who chal | enges its
constitutionality on the ground of Art 19."

As an instance of the contrary trend, Sarkaria, J., has

cited the judgnent of Krishna lyer, J., in B. Banerji v.
Anita Pan, which reiterates the ratio in Ram Krishna Dal m a
to the follow ng effect:

19

there is always a presunption in favour of
the constitutionality of an enactnment and the burden is
upon him who attacks it to show that there has been a
cl ear transgression of the constitutional principles”;
and

Y t’hat it must be  presuned that the
| egi sl ature understands and correctly —-appreciates the
need of its own people, that its laws are directed to
probl ens made nmanifest by experience and that its
di scrimnations are based on adequate grounds."

Referring to the judgnment of this Court in R MD.

Chamar baugwal a and to the first proposition in Chapter |11
of Seervai’'s Constitutional Law (Page 54 2nd Edition; page
118, 3rd Edition) Krishna lyer. J. observed:

"W have to remenber the comty of the
constitutional instrumentalities and rai'se t he
presunption that the legislature under stands and
appreci ates the needs of the people and “is Jlargely

aware of the frontiers of and limtations upon its
power. Some Courts have gone to the extent of hol ding
t hat there is a presunption in f avour of
constitutionality, and a law wll not be declared

unconstitutional unless the case is so clear as to be
free from doubt; and to doubt the constitutionality of
alawis to resolve it in favour of its validity."

Sarkaria, J., has finally referred to the Seven-Judge

Bench decision of this Court in Pathumma v. State of Keral a,
in while Fazal Ai, J., speaking for hinself,  Beg, CJ.,
Krishna lyer and Jaswant Singh. JJ., declared the lawin the
foll owi ng ternmns:

"It is obvious that the Legislature is in the best
position to wunderstand and appreciate the needs of the
people as enjoined by the Constitution to bring about
social refornms for the wupliftnment of the backward and
the weaker sections of the society and for the
i mprovenent of the |ot of poor people. The Court wll,
therefore, interfere in this process only when the
statute is clearly violative of the right conferred on

the citizen wunder Part 11l of the Constitution or when
the Act is beyond the legislative conpetence of the
| egi sl ature or such other grounds. It 1is for this

reason that the Courts have recognised that there is
always a presunption in favour of the constitutionality
of a statute and the onus to prove its invalidity lies
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on the party which assails the sane. In the case of

Mohd. Hanif Quareshi v. The State of Bihar, while

adverting to this aspect Das, C J.

20

as he then was, speaking for the Court observed as

fol | ows:

"The pronouncenents of this Court further
establish, anbngst other things, that there is
al ways a presunption in favour of t he
constitutionality of an enactnent and that the
burden is wupon him who attacks it, to show that
there has been a clear violation of the
constitutional ' principles. The Courts, it 1is
accepted, rnust presune that the Legislature
under stands and correctly appreci ates the needs of
its own people, that its laws are directed to
probl ems-made - nmani f est by experience and that its
di scrim nations are based on adequate grounds.”

As we have said at the outset, these decisions have
been discussed in the mmjority and mnority judgments in
Bachan Singh.

The decision of a  Bench of seven Judges on which Shr
Jet hmal ani has pl aced strong reliance is the one reported in
Madhu Li maye. The question which arose for consideration in
that case was whether ~ the provisions of section 144 and
Chapter VIIl of the Code of Crimnal Procedure could be said
to be inthe interests of public order in so far as the
right of freedom of @ speech and expression, the right of
assenmbly, and the right to formassociations and unions are
concerned and in the interests of the general public in so
far as they curtailed the freedom of novement throughout the
territory of India. The petitioners and the interveners
therein invoked the American doctrine of preferred-position
for the fundamental rights, particularly the right to
freedom of speech and expression. Hidayatullah, C.J., who
spoke for six |learned Judges (Bhargava. J. dissenting on
another point) reviewed the preferred position doctrine and
concluded that it did not any | onger have the support of the
Supreme Court of the United States and therefore. in
Anerica, "unreasonabl eness of the | aw — has to be
establ i shed", The | earned Chief Justice proceeded to say:

"In this Court the preferred-position doctrine has
never found ground although vague expressions such as

"the nost cherished rights’, 'the inviolable freedons’,

sonetines occur. But this is not to.say that any one

Fundanental Right is superior to the other or that
21

Article 19 contains a hierarchy. Pre-constitution |aws

are not to be regarded as unconstitutional. W do not

start with the presunption that, being a pre-
constitution law, the burden is wupon the “State to
establish its validity. Al existing |laws are conti nued

till this Court declares themto be in conflict with a

fundanental right and, therefore, void. The burden nust

be placed on those who contend that a particular law
has becone void after the coming into force of the

Constitution by reason of Article 13(1) read with any

of the guaranteed freedons."

These deci sions on the question of burden of proof nust
be divided into two categories: those which deal with the
violation of the equality clause in Article 14 of the
Constitution and those others wth deal with the violation
of the guarantees contained in Article 19. The |eading
decision on the forner category of cases is Ram Krishna
Dalma in which Das, CJ., formulated six principles as
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enmerging out of an analysis of the cases under Article 14.
The passage at page 297 of the Report in which these
principles are set out has becone a classic and a part of it
has already appeared in this judgment as a quotation

extracted by Krishna Iyer, J., in B. Banerji v. Anita Pan.
It may bear repetition to say that according to the | earned
Chief Justice, "there is always a presunption in favour of

the constitutionality of an enactnent and the burden is upon
himwho attacks it to show that there has been a clear
transgression of the constitutional principles" and that,
"it nmust be presumed that the |egislature understands and
correctly appreciates the need of its own people, that its
laws are directed to problens nade nmanifest by experience
and that its discrimnations are based on adequate grounds."
The concluding words of the second of these two principles
show that the said principle is limted inits application
to cases arising under Article 14. The question of
discrimnation arises-under Article 14 and not under Article
19 of the Constitution. Any case, even a |ocus classicus, is
an authority for what it decides. It is permissible to
extend the ratio of a decision to cases involving identica
situations, factual and legal, but care nust be taken to see
that this is not done mechanically, that is, w thout a close
exam nation of the rationale of the decision which is cited
as a precedent Human mnd, trained even in the strict
discipline of law, is not averse to taking the easy course
of relying on decisions which have beconme fanpbus and
applying their ratio to supposedly identical situations. In
Ram Kri shna Dal m a, t he
22
Court was dealing witha challenge to section 3 of the
Conmi ssions of Inquiry Act, 1952 and the notification issued
by the Central Government wunder that section appointing a
Commi ssion of Inquiry to inquireinto and report on the
affairs of certain conpanies. The Act was chall enged on the
ground that it conferred an arbitrary power /on the
Government to issue notifications appointing Comm ssions of
Inquiry, while the notification was chall enged on the ground
that the petitioners and their conmpanies were-arbitrarily
singled out for the purpose of hostile and discrimnnatory
treatnment and subjected to a harassing and -oppressive
inquiry. The principles enunciated by the 1learned Chief
Justice on behalf of the Court have to be understoodin the
context of these facts, the context being that the case
before the Court involved considerations |inited and gernane
to the application of Article 14. Apart fromcertain other
guesti ons which are not relevant for our purpose, the entire
di scussion of the facts and law in that judgnment revol ves
round the provisions of the Article. Indeed, Article 14 is
the king-pin of the decision in RamKrishna Dalma. It is
wong to treat the principles enunciated by the  |earned
Chief Justice as of universal application and, in that
process, to apply themto cases arising under other articles
of the Constitution, particularly Articles 19 and 21

The principle which underlies Article 14 is that equals
nust be treated equally, that is to say, that "laws nust
operate equally on all persons under |ike circunmstances"”.
Article 14, though apparently absolute in its terns, pernits
the State to pass a law which makes a classification, so
long as the classification is based on intelligible
differentia having a real nexus with the object which is
sought to be achieved by the law. In the generality of cases
under Article 14, the challenge is based on the allegation
that the inpugned provision is discrimnatory since it
singles out the petitioner for hostile treatment, from
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anmongst persons who, being situated simlarly, belong to the
sanme class as the petitioner. It is plain that in matters of
this nature, the petitioner has to plead and prove that
there are others who are situated simlarly as himand that
he is singled out and subjected to unfavourable treatnent.
As observed by Shah J. in Wstern UP. Electric Power and
Supply Co. Ltd. v. State of U P.:
"Article 14 of the Constitution ensures equality

anmong equals: its aimis to protect persons sinilarly
23

pl aced against discrimnatory treatnent. |t does not

however operate against rational classification. A

person setting up ‘a grievance of denial of equa

treatnent by |aw nust. establish that between persons

simlarly circunstanced, some were treated to their

prejudi ce and the differenti al treatnent had no
reasonabl e relationto the object sought to be achieved
by the | aw."”

Whet her there  are other persons who are situated sinmlarly
as the petitioner is a question of fact. And whether the
petitioner is subjected to hostile discrinination is also a
guestion of fact. That ~is why the burden to establish the
exi stence of these facts rests on the petitioner. To cast
the burden of proof in such cases on the State is really to
ask it to prove the negative that no other persons are
situated simlarly as the petitioner and that, the treatnent
neted out to the petitioner is not hostile.

Thus, there is a fundamental distinction between cases
arising under Article 14 and those which ‘arise under
Articles 19 and 21 of the Constitution. In achallenge based
on the wviolation of Articles 19 and 21, the petitioner has
undoubtedly to plead that, for exanple, his right to free
speech and expression is violated or that he is deprived of
his right to life and personal Iiberty. But once he shows
that, which really is not a part of the "burden of proof",
it is for the State to justify the inpugned | aw or action by
proving that, for exanple, the deprivation of the
petitioner’'s right to free speech and expression is saved by
clause (2) of Article 19 since it.is in the nature of a
reasonabl e restriction on that right in the interests of
matters nmentioned in clause (2), or that, the petitioner has
been deprived of his life or personal |iberty according to a
just, fair and reasonable procedure established by law In
cases, arising under Article 19, the burden is never onthe
petitioner to prove that the restriction is not reasonable
or that the restriction is not in the interests of matters
mentioned in clause (2). Likewise, in cases arising under
Article 21, the burden is never on the petitioner to prove
that the procedure prescribed by |aw which deprives hi m of
his life or personal liberty is unjust, unfair or
unreasonable. That is why the ratio of cases which fal
under the category of the decision in Ram Krishna Dalm a
must be restricted to those arising under Article 14 and
cannot be extended to cases arising under Article 19 or
Article 21 of the Constitution.

24

Saghir Ahmed v. The State of U.P. is a typical instance
of a case arising under Article 19 of the Constitution. The
U P. Road Transport Act, 1951 which was passed prior to the
First Anmendnent Amendnent to the Constitution whi ch
i ntroduced clause (6) in Article 19, was challenged in that
case on the ground that it conflicted with the fundanenta
right of the petitioner guaranteed under Article 19 (1) (9)
of the Constitution. Dealing with the question of burden of
proof Mikherjea, J., who spoke for the Constitution Bench
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stated the position thus:

"Wth regard to the second point also we do not
think that the |earned Judges have approached the
guestion from the proper stand point. There is
undoubt edl y a presunption in f avour of t he
constitutionality of a legislation. But when the
enactment on the face of it is found to violate a
fundanental right guaranteed under Article 19 (1) (9)
of the Constitution, it nust be held to be invalid
unl ess those who support the legislation can bring it
within the purview of the exception laid down in clause
(6) of the article. If the respondents do not place any
material before the Court to establish that the

| egislation cones wthin the permissible limts of
clause (6), it is surely not for the appellants to
prove negatively that  the | egi sl ation was not

reasonabl e and was not conducive to the welfare of the

conmuni ty. " (Page 726)

When 't he ~ enactnent on the face of it is violation of a
fundanental right” guaranteed by Article 19, the petitioner
i s absolved even of that nmodicum of an obligation to show
that a right guaranteed to him by Article 19 is violated.
VWen the face of the law is not so clear, the petitioner
does have to di scharge the obligation of proving the fact of
deprivation. But, that only and nothing nore.

A simlar question arose in Khyerbari Tea Co. Ltd. v.
The State of Assam where the Assam Taxation (on Goods
carried by road or. 'on Inland Wterways) Act, 1961 was
chal | enged on the ground that it placed ‘unreasonable
restrictions on the freedom of trade guaranteed by Article
301 and infringed the provision of Article 19 (1) (g) of the
Constitution. The Act was upheld by a Constitution Bench of
this Court by a ngjority of 4 to 1
25
Gaj endr agadkar J., who spoke for-the majority, relied on the
deci sion in Saghir Ahnmed and sai d:

"It is true that on several occasions, this Court
has generally observed t hat a presunption of
constitutionality arises where a statute i's inpeached
as being wunconstitutional, but as has been held in the
case of Saghir Ahned in regard to the fundanental right
under Article 19 (1) (g), as soon as the invasion of
the right 1is proved, it is for the State to prove its
case that the inpugned legislation falls within clause
(6) of Article 19. The position may be different when
we are dealing with Article 14, because wunder that
Article the initial presunption of constitutionality
may have a larger sway inasmuch as is may place the
burden on the petitioner to show that the inpugned |aw
deni ed equality before the law, or equal protection of
the laws. We may in this connection refer- to the
observations made by this Court in the case of Handard
Dawakhana v. Union of India. Another principle which

has to be bor ne in m nd in exam ni ng the
constitutionality of a statute, it was observed, is
that it nmust be assuned that t he | egi sl ature

under st ands and appreci ates the needs of the people and
the laws it enacts are directed to problens which are
made manifest by experience and that the elected
representatives assenbled in a |egislature enact |aws
which they consider to be reasonable for the purpose
for which they are enacted. Presunption is, therefore,
in favour of the constitutionality of an enactnent. It
is significant that all the decisions to which
reference is made in support of this statenent of the
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| aw are decisions under Article 14 of the Constitution

M. Setalvad has fairly conceded that in view of the
decision of this Court in the case of Saghir Ahnmed, it
woul d not be open to himto contend that even after the
i nvasion of the fundamental right of a citizen is
proved under Article 19 (1) (g), the onus would not
shift to the State. 1In our opinion, the said decision
is a clear authority for the proposition that once the
i nvasion of the fundanental right under Article 19 (1)
is proved, the State nust justify its case under cl ause

26

(6) which is in the nature of an exception to the main
provisions contained in Article 19 (1). The position
with regard to the onus would be the sane in dealing
with the |aw passed under Art. 304(b). In fact, in the
case of such a law, the position is some what stronger
in favour of ‘the citizen, because the very fact that a
law iis passed under Article 304(b) nmeans clearly that
it purports to restrict the freedom of trade. That
being so, we think that as soon as it is shown that the

Act invades the right of ~freedom of trade, it s
necessary to enquire whether the State has proved that
the restrictions i mposed by way of taxation are

reasonable and in-the public interest wthin the

nmeani ng of Article 304(b). This enquiry would be of a

simlar character in regard to clause (6) of Article

19". (pp 1003-4). (enphasis supplied).

The observations nade by Gaj endragadkar J, in regard to
the position arising under Article 304(b) are apposite to
cases under article 21. Article 304(b) -provides that,
notw t hstandi ng anything in article 301 or article 303, the
Legislature of a State may by |aw "inpose such reasonabl e
restrictions on the freedom of “trade, commer ce or
intercourse with or within that State as may be required in
the public interest". According to the | earned Judge, in the
case of a law passed under Article 304(b) the position on
the question of burden of proof ( is sonewhat stronger in
favour of the citizen, because the very fact that the lawis
passed under that Article neans clearly that it purports to
restrict the freedomof trade. By analogy, the position is
al so sonewhat stronger in favour of the petitioners in cases
arising under Article 21, because the very fact that, in
defence, a lawis relied upon as prescribing a procedure for
depriving a person of his |ife or personal |iberty neans
clearly that the law purports to deprive him of these
rights. Therefore, as soon as it is showm that the Act
i nvades a right guaranteed by Article 21, it is necessary to
enquire whether the State has proved that the person has
been deprived of his |ife or personal liberty according to
procedure established by law, that is to say, by a procedure
which is just, fair and reasonabl e.

Anot her decision in the sane category of cases i's Mhd.
Faruk v. State of Madhya Pradesh, in which the State
Gover nment
27
issued a notification cancelling the confirmation of the
Muni ci pal bye-laws in so far as they related to the
permission to the slaughtering of bulls and bullocks.
Dealing wth the challenge of the petitioner to the
notification on the ground that it infringed his fundanenta
right under Article 19(1)(g) of the Constitution Shah, J.,
who spoke for the Constitution Bench, observed:

"When the wvalidity of a law placing restriction

upon the exercise of fundanental rights in Art. 19(1)

is challenged, the onus of proving to the satisfaction
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of the Court that the restriction is reasonable lies
upon the State...... I mposition of restriction on the
exercise of a fundamental right may be in the form of
control or prohibition, but when the exercise of a
fundanmental right is prohibited, the burden of proving
that a total ban on the exercise of the right alone may
ensure the nmaintenance of the general public interest
lies heavily upon the State." (pp. 160-161)
When, in a matter arising under Article 21, the person
aggrieved is found to have been totally deprived of his
personal liberty or is being deprived of his right to life,
burden of proving that the procedure established by |aw for
such deprivation is just, fair and reasonable |lies heavily
upon the State
This discussion wll be inconplete wthout a close
exam nation of the decisions of this Court in B. Banerjee v.
Anita Pan and Pathumma v. State of Kerala, which have been
referred to by Sarkaria, J., in Bachan Singh as evidencing a
"contrary trend" according to which, even in regard to cases
under Article 19, there is an initial presunption in favour
of the constitutionality of the statute and the burden of
rebutting that presunption lies on the person who asserts
that the statute is -unconstitutional. In B. Banerjee, a
three-Judge Bench of this Court had to consider the question
whet her sub-section (3A) which was introduced in section 13
of the West Bengal Prenises Tenancy Act, 1956 was viol ative
of Article 19(1)(f) of the Constitution. By the newy
i ntroduced subsectioon, the transferee of a property cannot
file an eviction suit against his tenant for « a period of
three years fromthe date of -transfer, on the grounds
nmentioned in clauses (f) and (ff) of section13(1) of the
Act. We have already extracted the rel evant passage fromthe
j udgrment of Krishna Iyer, J., who spoke for the Court in
28
that case. The | earned Judge said that presunption had to be
rai sed that the |egislature understands and appreciates the
needs of the people and that some courts had gone to the
extent of holding that because of the presunmption of
constitutionality which every statute carries with it, the
law wi Il not be decl ared unconstitutional unless the case is
so clear as to be free fromdoubt. The | earned Judge added,
citing Seervai, that "to doubt the constitutionality of a
lawis to resolve it in favour of its validity". Wth great
respect, the judgnent in B. Banerjee overlooks the binding
deci sions in Saghir Ahned, Khyerbari Tea Co. and Mhd. Faruk
which are directly in point. Not only are binding decisions
not referred to in the judgnent but, in support of the view
propounded by the Court, Krishna Iyer, J., has cited the
decision in Ram Krishna Dalma which, as we have stated
earlier, nust be limted in its application to cases arising
under Article 14 of the Constitution. To apply nechanically
the decisions wunder Article 14 to cases arising  under
Article 19 is to ignore the significant distinction between
the nature of the rights conferred by the two articles and
their purport and content. B. Banerjee cannot therefore be
regarded as an authority for the proposition contended for
by the |earned Attorney-Ceneral. Evidently, the landlord's
contention that a beneficent provision, aimed at the
protection of tenants harassed by notivated transfers of
properties, was unconstitutional evoked a stern response.
That is wunderstandable. But, in the process of highlighting
the need for social welfare legislation in the area of
| andl ord-tenant rel ationship, t he di stinction bet ween
Article 14 and Article 19 in so far as it bears upon the
guestion of burden of proof failed to receive any attention
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The Bar too would seemnot to have drawn the attention of
the Court to that distinction and to the judgnents which we
have discussed a little earlier

Pat hunma is a seven-Judge Bench decision on the
guestion whether the restrictions inposed by the Kerala
Agriculturists (Debt Relief) Act, 1970 violate Article
19(1)(f) and Article 14. The appellants therein chall enged
section 20 of the Act particularly, which entitles
agricultural debtors to recover properties sold in execution
of decrees passed against them Fazal Ali, J., who spoke
four out of the seven |earned Judges, refers at the outset
of the judgnent to the "approach which a Court has to make
and the principles by which it has to be guided in such
matters". After stating that the Courts must interpret the
Constitution:

29
"agai nst ‘the social setting of the country so as
to show a conplete consci ousness and deep awareness of
the growing requirenents of the society, the increasing
needs of the nation, the burning problens of the day
and the —conplex issues facing the people which the

| egi sl ature in its wi sdom t hr ough benefici a

| egi sl ation, seeks to solve".
the | earned Judge observes that since that the legislature
isin the best position to understand and appreciate the
needs of the people, the Courts have recogni sed that there
is "always" a presunption in favour of constitutionality of
a statute and the onus to prove its-invalidity lies on the
party which assails the same.” In support of this
proposition, the |earned Judge relied uponthe decision of
this Court in Mdhd. Hanif Quareshi v. The State of Bihar, in
which Das, C. J., restated the two propositions which were
enunci ated in Ram Kri shna Dal m a.

W find it difficult to read the observations nade by
Fazal Ali, J. on behalf of the four  |earned Judges as an
authority on the question of burden of proof in cases
arising under Article 19 of the  Constitution. It/ is true
that section 20 of the Kerala Act of 1970 was chal'l enged on
the ground that it violates Article 19 (1) (f) but it mnust
be emphasi sed that it was al so chal 'enged on the ground that
sub-sections (3) and (6) thereof were violative of Article
14. The observations made by the |earned Judge and the
statenent of |aw contained in his judgnent would certainly
apply to cases arising under Article 14, for reasons which
we have already discussed. It is reasonable to suppose that
if, by the use of the word "always", it was intended to |ay
down rules as to burden of proof in regard to cases arising
under Article 19 also, sone reference would have been nade
by the I|earned Judge to the Constitution Bench decisions in
Saghir Ahned, Khyerbari Tea Co. and Mohd. Faruk. The fact
that these decisions have not been referred to supports the
i nference that the observations made by the | earned Judge
at the outset of the judgnment are of a general nature, not
intended to apply to cases arising under Article 19 of the
Constitution. The Court, as we have said, was al so dealing
with a chal | enge under Article 14 and the weighty
observations made by the |earned Judge would apply to the
argunents arising under that provision

In support of the principles set out by him Fazal Ali,
J., relied upon the decision of a Constitution Bench of this
Court in
30
Mohd, Hanif Quareshi. In that case, laws passed by the
States of Bihar, UP. and Mdhya Pradesh, banning the
sl aughter of certain aninmals were challenged by the
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petitioners on the ground that those laws violated the
fundanental rights guaranteed to themby Articles 14, 19 (1)
and 25 of the Constitution. The Court, speaking through Das,
C.J., first disposed of the prelimnary question raised by
Pandit Thakurdas Bhargava that since the inmpugned Acts were
passed in discharge of the obligation laid on the State by
the Directive Principle contained in Article 48, no
grievance could be mde that those l|laws violated the
fundanental rights conferred on the petitioners by Chapter
1l of the Constitution. The Court rejected the preliminary
objection and turned to the second question as to whether
the laws passed by the Legislatures of the three States
violated the provi si ons of Article 25(1) of the
Constitution. After rejecting that contention also, the
Court took up for _consideration the argunent of the
petitioners as regards "the . denial of the equal protection
of the law' to them The petitioners’ argument was that the
i mpugned Acts prejudicially affected only the Mislim Kasais
who kill ~/cattle but not others who kill goats and sheep and
therefore those Acts were violative of Article 14 of the
Constitution. It is while dealing with this contention that
the | earned Chief Justice nade observati ons whi ch have been
extracted by Fazal Ali, J. The observations made by the
| earned Chi ef Justice  regarding t he presunption of
constitutionality and “the burden being upon the person who
attacks it are specifically made in the context of Article
14 as in Ram Krishna Dalim. W are therefore of the opinion
that the principles stated by Fazal Ali, J. on the question
of burden of proof « in Pathumma may apply to cases arising
under Article 14 but not to those, arising under Articles 19
and 21 of the Constitution. In fact, in Laxm Khandsari v.
State of U P., Fazal A, J., sitting with Kaushal, J., said
that "It is no doubt well-established" that when a citizen
conplains of the violation of a fundanental right conferred
by Article 19, the onus is on the State to prove "bhy
accept abl e evidence, inevitable consequences or sufficient
materi al s" that the restriction.is reasonable.

Bhagwati, J., in his dissenting opinion in Bachan Singh
has expressed the view that the observations made by Krishna
lyer, J., in B. Banerjee and by Fazal Ali, J., in Pathuma
cannot apply to cases arising under Articles 19 and 21 of
the Constitution. W respectfully agree with that view
31

The seven-Judge Bench decision in Mdhu Limaye, ~ on
which Shri Jethmalani relies, involved ~a challenge to
section 144 and Chapter VIII of the Code of Crimna
Procedure on the ground that those provisions violated
clauses (a), (b), (c) and (d) of Article (19 of the
Constitution. W have already extracted the passage fromthe
judgrment delivered in that case by Hidayatullah, C J., on
which the |earned counsel relies. That passage shows that
the Court was considering the argunent advanced by the
petitioners that the preferred-position doctrine, which was
said to be in vogue in Anerica, was applicable in India. The
argunent was that, according to that doctrine, any law
restricting the freedomof speech and expression, religion
or assenbly nust be taken on its face to be invalid till it
was proved to be valid. Holding that the doctrine did not
have the support of even the Anerican Supreme Court any
| onger and that the unreasonabl eness of the Iaw had to be
established, the |earned Chief Justice observed: "W do not
start with the presunption that being a pre-constitution
law, the burden is upon the State to establish its
validity,,. Therefore, according to the learned Chief
Justice, "the burden nust be placed on those who contend
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that the particular |aw has becone void after conming into
force of the Constitution by reason of Article 13(1) read
with any of the guaranteed freedons". (enphasis supplied in
both the quotations). These observations may at first blush
seemto support Shri Jethmal ani’s contention but, as we have
stated earlier, it is wong to extend the observations nade
in one context to an entirely different context. The
guestion which was considered in Madhu Linaye was whet her
certain provisions of the Code of Crimnal Procedure, which
is a pre-Constitution I aw, are viol ative of t he
Constitution. The Contention was that the Code of Crimna
Procedure is a pre-constitution Law and therefore the State
must justify the constitutionality of that |aw That
argunent was rejected with the observation that "we cannot
start with the presunption ‘that a pre-Constitution lawis
unconstitutional therefore the burden lies upon the State to
establish its wvalidity": The specific observation on the
guestion of burden to the effect that the burden lies on
those who challenge the constitutionality of a law, is also
nmade expressly in regard to the provisions of Article 13 (1)
of the Constitution which provides that the |aws which were
in force before the commencenment of the Constitution shall
in so far as they are inconsistent with the provisions of
Part 111, be void to the extent of such inconsistency. Shri
Jethmal ani is right that Madhu Li maye was not noticed in

32

Bachan Singh, but' we are unable to- accept  his contention
that the decisionis an authority for the proposition that
the same rule of « burden of ~proof nust apply to al
constitutional challenges, whether under Article 14, 19 or
21 of the Constitution.

We nust hark back to Bachan Singh with which we began
the discussion of the question as regards the burden of
proof. Sarkaria, J. observed in the mgjority judgenment that
"with regard to the onus, no hard and fast rule of universa
application in all situations could be deduced from the
deci ded cases”". W have nmde a nbdest attenpt to show that
cases arising under Article 14 are covered by a rule ' as to
burden of proof which is different. from the rule  which
applies to cases arising under Articles 19-and 21 of the
Constitution. In that sense, it is true to say that there is
no hard and fast rule of universal application which can be
applied a like to all situations. W have also dealt wth
the two decisions in B. Banerjee and Pathunma which the
Court had evidently in mnd when it spoke of a 'contrary
trend" which was discernible in the |ater decisions of the
Court. After referring to the Indian and the American cases
bearing on the subject, the majority recorded its concl usion
by saying that "the State has discharged its burden” to
establish that death penalty serves as a deterrent, by
produci ng the necessary data. W are referring to this
aspect of the decision in Bachan Singh in order to show that
the judgnent of the majority proceeded on the basis that the
burden of proving the constitutionality of section 302 was
on the State and the State had successfully discharged that
burden. Thus, Bachan Singh is an authority for proposition
that in cases arising under Article 21 of the Constitution,
if it appears that a person is being deprived of his life or

has been deprived of his personal liberty, the burden rests
on the State to establish the constitutional validity of the
i mpugned | aw.

That di sposes of the question of burden of proof. In
the light of this discussion, we nust proceed to exam ne the
guesti on whether the State has discharged the burden of
proving that the provisions of section 354(5) of the Code of




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 24 of 45

Crimnal Procedure are in conformty with the mandate of
Article 21. Consistently with the conclusion which we have
recorded on the question of burden of proof, we rmust hold
that the burden does not lie on the petitioners to prove
that the procedure prescribed by the aforesaid provision for
taking life is unjust, unfair or unreasonable. The inpugned
statue, on the face of it, provides for a procedure for
ext i ngui shi ng

33

life. Therefore, not even the initial obligation to showthe
fact of deprivation of |Iife or Iliberty rests on the
petitioners. The State must establish that the procedure
prescribed by section 354(5) of the Code for executing the
death sentence is just, fair and reasonable. That burden
includes the obligation to prove that the said procedure is
not harsh, cruel or degrading.

Has the State discharged ~this heavy onus ? W have
already set out the grounds, on which the petitioners
chal l enge the constitutionality of section 354(5) of the
Code of . 'Crim nal Procedure which provides that "Wen any
person i s -sentenced to death, the sentence shall direct that
he be hanged by the neck still he is dead". Stated briefly,
the contention of the petitioners is that section 354(5) of
the Code is bad because:

1. It is inpermssible to take human |ife even under
the decree / of a Court since it is inhuman to take
life under any circunstances;

2. By reason 'of the provision contained in Article
21, it isinpermssible to cause pain or suffering
of any ki nd whatsoever in the execution of any
sentence, nuch nore while executing a death
sent ence;

3. The nethod of hanging prescribed by section 354
(5) for executing the death sentence is barbarous,
i nhuman and degr adi ng; and

4. It is the constitutional ~ obligation of the State
to provide for humane (and dignified nmethod for
executing the death 'sentence, which ‘does not
i nvolve torture of any kind. |If the /nethod
prescribed by section 354(5) does not neet this
requi rement, no death sentence can be executed
since, no other nethod for executing that sentence
is prescribed by or is pernmssible under the |aw

These argunents are answered by the |earned Attorney
CGeneral by contending that a sentence |awfully inposed by a
Court can and has to be executed, though by causing the
| east pain and suffering and by avoiding torture of
degradation of any kind; that the nethod prescribed by
section 354(5) for executing the death sentence
34
is a humane and dignified nethod which involves:the |east
amount of pain and cruelty; that no other nmethod of
executing the death sentence is quicker or less painful;
that Article 21 does not postul ate that no pain or suffering
what soever shall be caused in the execution of a sentence
lawfully inposed by a Court, including the sentence of
death, and that, since the nmethod of hanging prescribed by
section 354(5) does not suffer from any constitutiona
infirmty, the question of the Court substituting that
nmet hod by any other nethod does not arise for consideration

Wil e supporting these argunents of the Attorney
General, Shri Ram Jethnmal ani added that unless, on the face
of it, the nethod prescribed by a law for executing a
sentence is revolting to the conscience, the Courts nust
surrender their discretion to the |egislative judgnent when
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the challenge to the constitutionality of the lawis based
on considerations which the Court 1is not -equipped to
eval uate by manageabl e judicial standards. According to the

| earned counsel, the Court’s evaluation of the nmethod of
hangi ng prescribed by law shall have to be inevitably
subj ective, alnbst to the point of being legislative in
character, which must  be avoided at all <costs. The

| egi sl ature has recognised neans at its conmmand for self-
education |ike the Law Conmi ssions, the expression of public
opi nion, the result of scientific investigations, the
soci ol ogi cal advance and, last but not the least, the
unfettered freedom available to the legislators to discuss
matters of nmonent on the floor of the House and to keep them
under constant scrutiny. "Hands off the Hanging" is the sum
and substance of Shri Jethnalani’s argunent.

New di mensi ons were added to these argunents by the
ot her learned counsel. For exanple, Shri Sal man Khurshid
advocated that instead of putting out life for ever by
executing the death sentence, persons sentenced to death
shoul d be deprived of their eye sight by blinding themso
that, if ~and when they are reformed, they could be given
back their sight by transplantation or by whatever nethod
nmedi ci ne may discover for ~restoring the eye sight. In the
meanwhi | e, says counsel, justice shall have been done.

First, as to/Shri Jethnmalani’s argunent that we shoul d
| eave to the legislative wisdomthe question as to how best
the death sentence shoul d be executed and that we shoul d not
project our subjective views into the decision of that
guestion. W find it  inpossible to accept this argunent.
Matters of policy are certainly
35
for the legislature to consider and therefore, by what node
or nethod the death sentence shoul d be executed, is for the
| egislature to decide. As statedin Gega v. Ceorgia, in a
denocratic society |egislatures, not Courts, are constituted
to respond to the noral values of the people. But the
function of the legislature ends with providing 'what it
considers to be the best nethod of executing the /death
sentence. Were the function of the |egislature ends, the
function of the judiciary begins. It is for the Courts to
deci de upon the constitutionality of the nethod prescribed
by the legislature for inplenenting or executing a sentence.
Whet her t hat method conforms to the dictates of the
Constitution is a matter not only subject to judicial review
but it constitutes a legitinate part of the judicia
function. As Judges, we cannot abdicate the obligation
i mposed upon us by the Constitution and throw our hands in
despair with the consolation that after all, [(the chosen
representatives of the people have willed that hanging is
the best nethod of executing the death sentence. W respect
the judgnent of the people’'s representatives to the extent,
but only to the extent, that as a matter of policy they
considered that the method of hanging provided by section
354(5) of the Code is the |east objectionable method for
executing the death sentence. But, what the policy judgnent
of the legislature |eaves outstanding for the Court’s
consideration is the question whether the particul ar nethod
prescribed by law for executing the death sentence is in
consonance with the Constitution. This latter question is
mani festly for the Courts to decide. The decision of that
guestion inevitably involves a value judgnent based upon a
conparative evaluation of alternate nethods for executing
the death sentence but, more than any such conparative
evaluation, our plain and primary duty is to examne
whet her, even if the method selected by the legislature is
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the least objectionable, it is still open to the objection
that in involves undue torture, degradation and cruelty as,
for exanple, by causing nore pain than is strictly necessary
or by bringing about a lingering death or because the
particular method is liable, frequently, to fail in its
mechanism Qur task will end with pointing out why, if at
all, the nmethod at present provided by lawis contrary to
the nmandate of the Constitution, even if it be |ess
obj ectionable than any other conmonly accepted nethod of

executing the death sentence. W wll not legislate by
directing the since, if at all, the provision contained in
section 354(5) is wunconstitutional, the death sentence

i nposed upon the petitioners shall be executed

36

by the nethod of electrocution or gas-chanber or letha
injection or shooting or guillotine and the Iike. Nor can we
direct, as canvassed by Shri Khurshid, that the petitioners
be tenporarily “blinded. That wuld be legislating. To
pronounce upon the constitutionality of a law is not
| egi sl ati'ng, even if such pronouncenent involves the
consi deration of the evolving standards of the society.
"Cruelty’ and ’'torture’ are not static concepts. That is
why, the chopping off of linbs which was not considered
cruel centuries ago or, is not considered cruel in some
other parts of the world to-day, is inpossible to conceive
as a punishnent by applying the contenporary standards of
the Indian society. Wat night not ~have been regarded as
degradi ng or i nhuman'in days by gone may be revolting to the
new sensitivities which enmerge as civilization advances. The
i mpact and influence of the awareness of such sensitivities
on the decision of the laws validity is an  inseparable
constituent of the judicial function

This Court is not a third Chanmber of the |egislature.
It has no such extra-territorial anbitions and it does not
aspire to do the job of 'out-riders’; to use an expression
Lord Devlin. It is sinply the highest Court of law and
justice in a country governed by a witten Constitution
which, it is its primary and exclusive function to
interpret. The care which we nust take is -that while
interpreting the laws and the Constitution, we ought not to
be swayed by passing passions or by populist sentinments. W
must do our duty by the Constitution, —unaffected by
ext raneous considerations and guided sol el y by t he
obligation to be fair and just, alnpst to a fault.

The State seeks to discharge its burden by relying upon
the Reports of Commissions which are based on results of
scientific investigation into the mechanics of the hanging
process, the opinions of text-book witers, the predilection
of sociologists, the proclivities of reforners and, of
course, juristic exposition of the conplex issue "to hang or
not to hang". To sone of these we nust now turn.

In the year 1949 the Covernment of United Kingdom
appoi nted a Conmi ssion to report upon the various facets of
the capital punishnent. The Commi ssion submtted its report
in Septenber 1953 after extensive research into the
gquestions referred to it and after interviewing experts,
visiting jails and examining the merits and denmerits of
hanging as a nmethod for executing the death sentence.
Chapter 13 of the Royal Commi ssion’s Report deals with
37
the "nethods of execution". In paragraph 700 of that Chapter
the Conmmission records that it heard evidence on the
exi sting nethod of hanging fromvarious w tnesses, including
Prison Conmm ssioners and Prison officials, one M. A
Pi erepoint, "the nost experienced executioner in this
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country", and under-sheriffs responsible for execution in
London and Lancashire. The Conmi ssion inspected execution
chanbers in Engl and and Scot | and and was gi ven
denonstrations of the procedure at an execution. They also
recei ved evi dence about executions in the United States by
nmeans of electrocution and |lethal gas. During their visit to
the United States, they took the opportunity of inspecting
the electric chair in two prisons. Lastly, they questioned
medi cal w tnesses about possi bl e new nethods of execution

In paragraph 703 of the Report the Conmission notes
that public opinion was disturbed by evidence that the task
of hanging was sonetinmes bungled. In 1885 a condemed
murderer had to be reprieved after three unsuccessfu
attenpts had been made to hang him There were al so ot her
untoward occurrences: COccasionally, a man mght be given too
short a drop and die slowy of strangulation, or too long a
drop and be decapitated. A Cormittee was therefore appointed
in UK, ~in 1886to report on the best way of ensuring "that
all executions nmmy be carried out in a becomng nanner
wi thout risk of failure or nmiscarriage in any respect". This
Conmi ttee made reconmmendations aboutt the length of drop
i mprovenents in the apparatus and prelinmnary tests and
precautions which were designed to ensure speedy and
pai nl ess death by -dislocation of the vertebrae wthout
decapitation. The /inproved system of hanging now in vogue
cane into being as /a result of the reconmendations of this
Commttee. The Home Ofice informed the Comm ssion that
"There is no record during the present century of any
failure or mshap in. connection with an execution, and, as
now carried out, execution by hanging can be regarded as
speedy and certain".

In paragraph 704 of the Report, ~the Commi ssion says
that it was "on the score of hunmanity" that execution by
hangi ng was defended by wtness after ~w tness. The Prison
Oficers held the system of hanging to be as humane as
circunmstances permt, while the Prison Medical Oficers said
"W cannot conceive any other nmethod which could’ be nore
humane, efficient of expeditious than judicial hanging. The
Prison Chaplains called it "sinple, humane
38
and expeditious". The British Medical Association told the
Conmi ssion that "hanging is probably as speedy and certain
as any other nethod could be adopted. The Royal Medico-
Psychol ogi cal Association, after stating that the method of
execution ought to be "certain, humane, sinpl e,
i nst ant aneous and expeditious", said: "On the information
avail able to the Association, the nmethod of hanging fulfils
these criteria nore satisfactorily than any other so. far
proposed or in practice". A know edgeable witness told the
Conmi ssion that the nethod of hanging was "certain
pai nl ess, sinple, humane and expeditious".

In paragraph 705 of the Report, the Conmission refers
to the interesting devel opnent that the method of execution
whose special nerit was originally thought to be that it was
peculiarly degrading and therefore deterrent, was defended
before it on the ground that it was uniquely humane. The
reason for this surprising inversionis that as a result of
the recommendations made by the Committee which was
appointed in 1886, "a nmethod originally barbarous..... has
been successfully humani sed".

In Paragraph 708, the Comnm ssion proceeds to exam ne
the question whether there is any seenmly and practicable
met hod of execution which is as painless as hangi ng or even
nore speedy, or which, even though it nmay have no advant age
over hanging in those respects, is free fromthe degrading
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associations of that nmethod. |If capital punishnment were
being introduced for the first time, the Conmi ssion
considered it wunlikely that hanging would be chosen as a
met hod for executing the death sentence. The Comi ssion
however, found that no wuseful propose would be served by
maki ng experinents unless the necessity was urgent or the
utility evident. And this applied with special force to a
subj ect which was highly charged enmptionally and was
exceptionally controversi al

I n paragraph 709, the Conmission refers to five nethods
of execution of the death sentence which were then in vogue
inthe different parts of the world. Electrocution was in

vogue in 23 States of US A; @iillotine in France and
Bel gium Hangiug in England, Scotland, the Comrmonwealth
countries and 10 States of U S A; and lethal gas in 8

States of U.S. A Shooting was in vogue in the State of U ah
in Arerica which -allowed a <choice between hanging and
shoot i ng. Besi des, shooting was used in al nost every
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country as ~a nmethod of execution of persons sentenced to
deat h for of fences against the Mlitary Code.

Rejecting CQuillotine _and shooting as nethods for
executing the death sentence for the reason that the forner
produces mnutilation and the latter is inefficient, uncertain
and unacceptable as a standard nethod of civil executions,
the Commi ssion exam ned the nmechani cs * of hanging in
paragraphs 711 to 716 of its Report. Paragraph 714, which is
rel evant for our purpose, shows that a val uabl e menorandum
was subrmitted to the  Conmission by the Coroner for the
Northern District of London, —at whose instance many post-
nortem exam nations follow ng upon hangi ng were nade by the
late Sir Bernard Spilsbury, a distinguished man of nedicine
who had figured as a witness in nany inportant trials, and
ot her highly qualified pathol ogi sts. The Coroner, M Bentley
Purchase, had access to the records of such post-nortem
exam nati ons. The menorandum showed that the effective cause
of death in 58 executions at ‘two prisons was "fracture
di sl ocation of cervical vertebrae with laceration or
crushing of the cord" and that any such dislocation causes
i medi at e unconsci ousness, there being no chance of |ater
recovery of consciousness since breathing is no |onger
possi bl e. The beating of the heart thereafter for any time
upto 20 mnutes is a purely automatic function. In the words
of the Corner: "I have no doubt of the efficacy -and
i Mmediate and painless finality of the present nmethod of
judicial execution".

After exam ning the nechanics of the methods of
el ectrocution and |lethal gas in paragraphs 717 to 722, the
Conmi ssi on consi ders the guestion as to whet her
el ectrocution or lethal gas was preferable to hanging on
consi derations of "humanity, certainty and decency",

The Conmi ssion observes in paragraph 724 that the
requi renents of humanity are essentially two: (1) that the
prelimnaries to the acts of execution should be as quick
and as sinple as possible, and free from anything that
unnecessarily sharpens the poignancy of the prisoner’s
apprehension, and (2) that the act of execution should
produce i mredi ate unconsciousness passing quickly in into
deat h. Paragraph 725 contains a conparative table show ng
the length of tinme taken by the prelimnaries in
el ectrocution, lethal gas and hanging. On the basis of that
conparative analysis, the Comm ssion records its concl usion
i n paragraph 726 that, there was 'no room for doubt’ that in
the matter of time taken by the prelimnaries, hanging was
superior to
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either electrocution or lethal gas. In all the three nethods
the prisoner had to be restrained in sone way or the other
prior to the execution but, in electrocution the execution
is preceded by shaving and handcuffing while, in |ethal gas
the prisoner has to be stripped of his clothes, except a
pair of shorts, in order that pockets of gas may not persi st
inthe clothes. In addition, a stethoscope head has to be
strapped to the chest under the | ethal gas nethod.

On the question of "certainty", the Conm ssion observes
in paragraph 729 of its Report that the equi pnent required
for hanging is sinpler than that which is required for
el ectrocution or execution by |lethal gas. The |ethal chanber
is a conplicated piece of nechanismwhile the electric chair
depends for its efficacy upon the supply of electricity
which is wusually taken fromcomercial sources. In fact, in
the United States, executions by electrocutions were
occasi onally delayed by failure of the power. The Comm ssion
recorded i'ts conclusion by saying that neither electrocution
nor | ethal chanber had any advantage over hanging, in so far
as the requirenment of "certainty" is concerned.

In paragraph 732, the Commission deals with the third
aspect, nanely, "Decency” in execution of the death
sentence. It says that while considering this aspect it had
kept two things in mnd: Firstly, the obligation which
obviously rests on every civilised State to conduct its
judicial executions with decorum - and, -secondly, that
judicial execution' should be performed without brutality,
that it should avoid gross physical violence and shoul d not
mutilate or distort the body. The Comm ssion records its
conclusion by saying that in so far as the requirenent of
decency is concerned, the other two nethods have an
advant age over hangi ng though, all the three nmethods were
now used with all the decency possible in the circunstances.

The Commi ssion records its final conclusion in
paragraph 734 of the Report by saying that after weighing
all the factors carefully and bearing in mnd that 'the onus
of proof was on the advocates of <change, it could not
recormend that either electrocution or gas chanber should
repl ace hanging as a nethod of judicial execution: In the
matter of humanity and certainty, the advantage lay with the
system of hanging; in regard to. one —aspect of the
requi rement of decency the other two net hods wer-e
preferable. But, according to the Conm ssion, that advantage
could not be regarded as enough to turn the scale.
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The counter-affidavit filed on behalf of the Governnent
of India by Shri P.S. Ananthanarayanan, Under Secretary,
Mnistry of Hone Affairs, shows that the Director General of
Heal th Servi ces, who is the highest adviser "to the
Government of India in these and allied matters, was
consulted on the question whether the system of hanging
which is prevalent in India for executing the death sentence
shoul d be changed. The D.G H. S. advised as follows: -

"Subj ect: - Mode of ending the life of a convict

sentenced to death.
Continuation this Directorate u.o. No. 31-204/55-

M, dated the 10th April, 1956, on the above subject.

This Directorate has consulted the Admi nistrative

Medi cal Oficers, Chemi cal exam ners, ot her
crimnol ogists and experts, etc., On the subject and
the views expressed by themfall into the follow ng
groups: -

(1) Those who consider the present nethod of hanging
bei ng the best .. .. Number 15
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(2) Those favouring El ectrocution .... Nunber 17
(3) Those favouring Medication, etc. ... Nurmber 3

Even though electrocution has been advocated as a
desirable nmethod by a considerable nunber of those
consulted, it is not a method without its drawbacks in
that death is stated in this case not to be always
i nstant aneous or even painless and that this nethod
i nvol ves the setting up of a considerable nmechanica
outfit. Fromthe replies received fromvarious sources,
we also find that those who can speak wth the
authority of experience and know edge have spoken with
convi ction regarding judicial hanging, properly carried
out, as being the 'quickest and |east painful nethod.
This is also the view of the Serologist and Chem ca
Examiner to the Governnent of India, Calcutta and the
majority view of the Central Medico-Legal Advisory
Conmittee. W are inclined to agree with this view and
do not reconmrend any change in the present nethod of
execution by judicial hanging in the present state of
scientific know edge."
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Par agraph 16 of the counter-affidavit says that the D.G H. S.
held to the same viewas recently as in February 1982.

The 35th Report of ~the Law Conmission of India on
Capital Punishnment; dated Septenmber 30, 1967 deals wth
"Execution of Sentences" in Chapter XV.  The Conm ssion
observes in paragraph 1097 of the Report that though hangi ng
continued to be the nost preval ent met hod for executing the
death sentence, the course of events showed that it was
being slowy abandoned. Thus,” while in 1930,17 States in
US A used to enmploy that nmethod, only 6 retained it in
1967. Again, while it was in force in Yugoslavia before
1950, it was replaced by the firing squad in that year

In paragraph 1098, the Law Commission deals  briefly
with the Report of the Royal Comm ssion of England while in
par agraph 1099, it discusses the Report of the Canadian
Conmittee on the same subject. It ‘would appear fromwhat the
Law Commi ssion has stated in this paragraph ‘that the
Canadi an Conmittee considered four different ~methods of
execution, namely, hanging, electrocution, gas-chanber and
lethal injection. The |ast nentioned nmethod was believed to
ensure instantaneous and painless death, but it couldonly
be acconplished by an intravenous injection requiring skill
and the Canadian Committee considered that it would not be
reasonable to expect a nedical doctor to performa task so
repugnant to the traditions of the nedical profession
Moreover, an intravenous could not be admnistered unless
the condemmed person was entirely acqui escent. The Canadi an
Conmittee appears to have noted that hangi ngs in Canada were
not conducted with the sane degree of precision as in UK
as a result of which it was difficult to know how the death
was caused and whether the loss of consciousness had
supervened i nstantaneously. Holding on the basis of the
evi dence before it that hangi ng was regarded generally as an
obsol ete, if not a bar barous net hod, the Comittee
recormended t hat hangi ng shoul d be repl aced by
el ectrocuti on.

In paragraphs 1101 to 1148 (pages 339 to 345), the Law
Conmi ssion of India extracts the views which were expressed
before it as to the ideal nethod for executing the death
sentence. Noting in paragraph 1149 that there was a
consi derabl e body of opinion which would |Iike hanging to be
repl aced by sonething "nmore hunmane and nore painl ess", the
Conmi ssion says in paragraph 1150 that to a certain extent
the matter was one of nedi cal opinion. The
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general view expressed before the Conmmission was that a
nmet hod which is certain, humane quick and decent shoul d be
adopted for executing the death sentence. The society owed
it to itself that the agony at the exact point of execution
shoul d be kept to the mninum But the Comm ssion felt that
it was difficult to express any positive opinion as to which
of the three nethods-hanging, el ectrocution and gas-chanber -
satisfied these tests npbst, particularly when el ectrocution
and gas-chanber were untried in India. In paragraph 1151
the Conmi ssion records its conclusion by saying:

"We do not therefore reconmend a change in the | aw

on this point."

In other words, the recomrendation of the Comm ssion was
that death sentence should be executed by the nethod of
hangi ng prescribed in section 354(5) of the Crimna
Procedure Code, since there were no circunstances justifying
its substitution by any other method and since, no other
nmet hod was shown to be nore satisfactory.

I n February 1978, Dr. Hira Singh, Prison Adviser to the
National Institute of Social Defence, subnitted his opinion
to the Mnistry of Home Affairs, CGovernnent of India, as
foll ows:

"In ancient days the execution of death sentence
was often attended by cruel forns  of torture and
suffering inflicted on the offender. Wth the passage

of tine, however, the nethods of —-execution have
under gone various changes. The old practices such as
beheadi ng, drawi ng, stoning, ~inpaling, precipitation
froma height, etc., have been gradually replaced in

all civilised countriesby new nethods of  hanging,
el ectrocution, gas chanber and shooting. These changes
have occurred nmainly on the prem se that death penalty
nmeans sinply the deprivation of life and as such shoul d
be made as quicker and less painful as possible. The
ol d net hods were considered i nhuman
According to the study on Capital Punishnent
published by the United Nations in 1962, hanging
remains the nost frequent nmethod of execution in
various coun-
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tries including the United Kingdom and generally
t hroughout the Commonwealth. In the United States it is
no doubt |osing ground in favour of electrocution and
| ethal gas. The nmodern nmethod of hanging differs from
its traditional formas it involves an abrupt and
i medi ate severance of the cervical vertebrae. The
whol e process is carried out with care and skill so as
to avoid any bungling and untoward incident. The State
Jail Manuals contain elaborate instructions on the
arrangenent for execution, inspection of -gallows,
testing of equipnent and the nanner of execution."
The Prison Adviser thereafter sets out guidelines contained
in the Mddel Prison Manual which have to be foll owed while
executing the death sentence by the nethod of hanging. In
paragraph 3 of his opinion he says that the chances of a
mshap in the electrocution process cannot be elininated
altogether and that in the United States, there have been
occasi ons when the current failed to reach the chair when
the switch was engaged. After describing the procedure which
is adopted in the nethods of electrocution, gas chanber and
shooting, he says that there are cases on record where
executions by shooting were bungled by nervous firing
squads. Dr. Hira Singh concl udes:
"The question of introducing electric chair in
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pl ace of hanging as a node of execution may be exam ned
fromthe adnministrative as well as humanitarian vi ew
points. It is often argued that death by hangi ng takes
lesser time to execute than the other npdes, though it
may not be invariably true. In any case electric chair
has in no way proved to be nore efficient in reducing
pain or suffering inflicted on the offender. In hanging
the body is liable to be di sfigured but in
el ectrocution also the leg is sone-tinmes slightly
burnt. Above all electrocution involves nuch costlier
equi prent and operational preciseness than hanging. In
view of such considerations there seens to be no
particul ar advantage in switching over to the electric

chair in the execution of death sentence even if such a

system may outwardly |l ook to be nore sophisticated."
The opinion of the Prison Adviser is at Annexure V to the
counter-affidavit of Shri P.S. -Anant hanarayanan.
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We had allowed one Dr. Chandrakant of the Al India
Institute of Medical Sciences, New Delhi, to intervene in
these proceedings. W may, w th sone advantage, refer to his
witten subnissions. Dr. Chandrakant did his MB.B.S. in
1970 and was in the Arny Medical Corps for a period of five
years. He holds a Diploma in Qo-rhino-Laryngol ogy and the
degree of MD. in/ Forensic Medicine and Toxicology. It
appears that he has al so done a three-year degree course of
LL.B. fromthe Allahabad University. He is presently working
as a Lecturer in the Departnent of Forensic Medicine of the
Institute, in which capacity he is required to conduct
Medi co- | egal autopsies.  He clainms that he has  conducted
approxi mately 1100 medi co-legal autopsies upti | now.
According to him hanging is the best nethod for executing
the death sentence since by that nmethod, death  ensues
i nstantaneously due to a conbination of ‘shock, asphyxia and
crushing of Spi nal  Medul I'a. He says that there are
m sconcei ved notions about  judici al hangi ng due to
i nprovi sed and faulty nechanism (of the process involved in
sui cidal hangings and due to lack of know edge of the
anatomical structure of the neck and human body, Dr.
Chandr akant describes the human anatony and - says that in
hangi ng, whenever there is injury to Medulla, to Pons or
Medul | a obl ongata, all the three vital centres called as
"Tripod of I|ife" are affected which causes instantaneous
death. Dr. Chandrakant has given a brief description of
about 15 different methods which have been fol 'owed at one
time or the other for executing the death sentence.

In a book called "Hangi ng through the ages (H story of
Capital Punishnment)" by George R Scott (Torchstream Books,
London), the entire history of the techni que of hanging has
been traced. The aut hor says at page 211 that the
i ntroduction of an inproved, technique of hangi ng has served
to expedite the process of hanging, giving less pain to the
prisoner and that, "the |ong drop" and other inprovenents
have achieved a great deal though, despite everything that
has been done, accidents are inevitable.

In "Kenny’'s Qutlines of Criminal Law," (19th Ed. 1966)
edited by J.W Cecil Turner, it is stated at page 618, foot-
note 5 that: "Hanging does not operate now through
suffocation, but by a ‘long drop’, invented by Prof.
Haughton of Dublin, which dislocates the vertebrae and is
cal cul ated to produce an instantaneous and painl ess death."
46

In "New Horizons in Crimnology" by Harry El ner Barnes
and Negley K Teeters (3rd Ed. 1966), it is stated: "Society
has resorted to many different nethods in executing crinina
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and other allegedly dangerous persons. Drowning, stoning to
death, burning at the state and beheadi ng have all been used
in the past. O all the nmodern nethods of admi nistering the
death penalty, hanging has been the npst widely used. W
read of hangings in the earliest historic literature and
throughout the world even today it is still the nost w dely
used. ,,

In a publication called ‘Capital Punishnent’ under the
auspices of the United Nations, Departnent of Econom ¢ and
Social Affairs, New York, 1962, it is stated in paragraph 57
of the chapter called * The Execution’ that in earlier tines,
a great variety of methods of execution was known to the
| aw, the carrying out of ‘a sentence of death being sonetines
attended by ‘cruel fornms of torture intended in certain
cases to aggravate the suffering. The publication says: .‘'On
grounds of humanity and of the respect due to the human
person the nodern law has. in general dropped these
practices. The ~death penalty neans nowadays, sinply the
deprivation of° life. The differences which today exist
regardi ng the nethods of carrying out the death sentence are
attributable to the efforts nade to render death quicker and
| ess painful". The same paragraph nmentions that hangi ng has
general |y been abandoned in the United States. According to
the issue of ‘Time’ magazine dated January 24, 1983, only
four States of Anerica still prescribe hanging as a nethod
for executing the death sentence. Paragraph 59 of U N
publication says that "Hanging renains the  nost frequent
method in wuse". It lists over 25 countries of the world in
whi ch the nethod of hanging is used for executing the death
sent ence.

In so far as the judicial exposition of this subject is
concerned, attention nmay be drawn to the |atest decision of
this Court in Bachan Singh in which'the najority said that
under the successive Criminal Procedure Codes which have
been in force in India for about 100 years, the sentence of
death is to be carried out by the nethod of hanging. The
founding fathers of the Constitution, sone of whom were
di stinguished jurists (in the proper sense of that term,
cannot be assuned to be ignorant of the provision contained
in section 354(5) of the Code. And, despite the fact that
the death sentence has to be carried out by the npde
prescribed in that
47
section, they recognised the existence and validity of that
sentence. The mmjority accepted the proposition that by
reason of the provision contained in Article 21, no person
can be deprived of his |life or personal l|iberty except in
accordance wth fair, just and reasonable procedure
established by law. Applying that postulate, it observed
that the franers of the Constitution did not consider that
either the death sentence or the traditional nmode of its
execution prescribed by section 354(5) of the Code  was a
degradi ng puni shment which would defile the dignity of the
i ndividual within the contenplation of the Constitution
These observations are significant, with the caveat that the
guestion as regards the wvalidity of section 354(5) of the
Code was not directly in issue in Bachan Singh.

This then is the data on which reliance is or can be
placed by the Union of India for discharging the burden
which rests wupon it for proving that the method of hangi ng
prescribed by section 354(5) of the Code does not violate
the guarantee contained in Article 21 of the Constitution

Though it must be conceded that the various |earned
counsel for the petitioners led by Shri RK Garg and Dr.
N.M GChatate have argued their respective cases with great
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fervour, industry and tenacity, the wit petitions furnish
no data or reasons whatsoever as to why the nethod of the
hanging is violative of Article 21. Mstly, the prayer
cl auses of petitions sinply contain a request that the
system of hanging should be declared to be violative of
Articles 14, 19 and 21 of the Constitution. Articles 14 and
19 were hardly even nentioned in the arguments on the main
point and, rightly so. The argunents advanced in regard to
the violation of Article 21 went far beyond the scope of the
avernents in the wit petitions but t hat is not
unprecedented in this Court. Moreover, in a matter involving
the question of life and death, technicalities cannot be
allowed to defeat justice. W could have asked the
petitioners to amend their. petitions but rather than doing
so, we decided to hear a full-dressed argument on the
validity of section 354(5) of the Code, regardless of the
paucity of pleadings, especially since the wit petitions do
not involve any chall enge under Article 14 of the
Constitution. W have heard the  petitioners’ counsel at
l ength on_ _every conceivabl e aspect of the question involved
in these petitions. W have proceeded to this judgnent, on a
careful consideration of the diverse submi ssions made before
us.
48

Dr. Chatate, /'who began the argunents on behal f of the
petitioners, contended that the nethod of hangi ng invol ves
pai n, degradation and suffering ~wherefor that nethod
violates Article 21 and cannot be used for  executing the

death sentence. In support of this argument, he drew our
attention to certain passages in the dissenting judgnment of
Bhagwati, J., in Bachan Singh. At page 285 of the Report,

the | earned Judge has extracted a passage from a decisi on of
the California Suprene Court in which it is said that,
"Penol ogi sts and nmedi cal experts ~agreethat the process of
carrying out a verdict of death is often so degrading and
brutalizing to the human spirit as to constitute
psychol ogical torture". |In the absence of citation, we are
unable to trace the decision or to see the context in which
t he California Supr ene Court nade t he particul ar
observation. W do not know who these "Penologists and
nmedi cal experts" are and where they have expressed agreed
opinions attributed to them It is not even clear whether
the California Court was dealing with the validity of death
penalty or with the nmethods of executing that penalty and,
if the latter, whether it has condemmed every nethod of the
execution and not the nmethod of hangi ng only. The purport of
the passage seens to indicate that the question under
inquiry was that death sentence is a ‘cruel wunusua
puni shnent’. As we have shown, the expert evidence before
the Royal Conmmission of UK was quite to the contrary,
especially in regard to the inproved technique of hanging
which came into operation after the recomendations of the
Conmittee appointed in 1886 were inpl enented.

At page 287 of the Report Bhagwati, J., has mnade
certain observations which also Dr. Ghatate has pressed into
service. W have already extracted those observations while
dealing with the prelimnary objection of the |earned

Solicitor General. The sum and substance of the particul ar
passage is that "hanging is wundoubtedly acconpanied by
i ntense physical torture and pain'. In support of this

conclusion, the |earned Judge quotes Warden Duffy of San
Quentin, a high security prisonin US. A, who had described
with particularity the procedure which obtains at the
hangi ngs of prisoners. After extracting a statenent of
Warden Duffy at page 288, the |earned Judge says: "If the
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drop is too short, there will be a slow and agoni sing death
by strangulation. On the other hand, if the dropis too
long, the head will be torn off. In England centuries of

practice have produced a detailed chart relating a nman’'s
wei ght and physical condition to the proper length of drop
but even there m stakes
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have been nmmde." Qur difficulty again is the absence of
citation of the descriptive hassage which appears at page
288 of the Report. We do not know where, and in which year
Warden Duffy gave the particul ar description of the hanging
process. The process described by himis apparently simlar
to the one which is now regarded as outnoded and is no
| onger in use. Besides, Warden Duffy was a stern opponent of
the capital punishnent. In a series of articles under the
caption "San Quentin'is _my Hone" which appeared in the
Sat urday Evening Post, March 25-May 13, 1950, he denounced
the capital sentence by pointing out, inter alia, how every
known net hod of executing that sentence is fraught with pain
and suffering. W will have occasion to call attention to
what he has to say about the Gas Chanber too. But evidence
before us shows that the nmechanics of the method of hanging
has undergone significant inprovenent over the years and if
the expression is not inapt in the context, hanging has been
al nost perfected into a science. The chances of a mishap are
m ni mal now though, the chances of an accident can never be
elimnated totally, If that could be done, the word
"accident" will not appear in the dictionary of wise nen. In
regard to the inprovements effected in the nmethod of
hanging, we wll only draw attention to the findings of the
Royal Conmi ssion and the opinion expressed by other experts
to which we have already referred

Finally, Dr. Ghatate relies upon an account given in
1927 by a Surgeon who witnessed a double execution, which
has been extracted in the judgnent of Bhagwati, J., at page
288 of the Report. It appears fromthe Surgeon’ s account
that ‘one of the supposed corpses’ gave a gasp which the
Surgeon was, very naturally, horrified to hear. Two bodies
not conpletely dead were then raised to the scaffol d again
In his account the Surgeon has stated that  though
di slocation of the neck is the ideal aimed at in hanging,
that had proved rather an exception in his own post-nortem
findi ngs which showed that in the majority of instances, the
cause of death was strangulation and asphyxia. Relying on
this account Bhagwati, J., concludes: ~"These passages
clearly establish beyond doubt that the execution of
sentence of death by hanging does involve intense physica
pain and suffering, though it may be regarded by sone as
nore humane than el ectrocution or application of letha
gas." Wth great respect, our difficulty is the sane/'as in
regard to the two earlier passages extracted by the |earned
Judge, one fromthe California Suprene Court judgnment and
the other from Warden Duffy. W
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do not know who the Surgon is and from where the quotation
is extracted. Besides, as we have repeatedly said, there has
been a significant inprovenent in the mechani smof hanging.
A d experiences are not to be discarded out of hand but they
cannot be applied to new situations wthout a critica
exam nation of their relevance to those situati ons.
Q herwi se, technical sci ences, particular the nedica
science, shall have nmade their remarkabl e advance in vain

We have given our anious and respectful consideration
to the passages extracted and the observations made by our
| earned Brother Bhagwati. The fact that these are contained
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ina mpjority judgnent is no justification for ignoring
them In a matter as socially sensitive as this, it is
i mproper to overl ook the opposing point of view, whether it
is expressed in a mnority judgnent or el sewhere.

Bhagwati, J., says in the |ast passage extracted by us
fromhis judgnment that the nethod of hanging is perhaps
regarded by sone as nore humane than el ectrocution or the
application of lethal gas. Dr. Chatate has his own point of
view. He contends that electrocution is the quickest and the
simpl est nethod of executing the death sentence, in which
there is no scope for failure of the apparatus. He has two
alternative subm ssions to make: One, falling el ectrocution
adm nistration of lethal injection should be adopted as a
net hod for executing the death sentence and, two, failing
| ethal injection, shooting by a firing squad should be
resorted to. We assune that the |earned counsel has obtained
his client’s instructions on the use of these alternative
met hods, particularly shooting.

Truly, we are not concerned to deternmine the nerits and
denerits of 'these alternative nethods of execution which are
canvassed by the |earned counsel and sone of which are in
vogue in sonme other parts off the world. If the nmethod
prescribed by section 354(5) of the Code is violative of
Article 21, the matter nust rest there because. as contended
by Dr. Ghatate hinself, the Court cannot substitute any
ot her method of execution for the nethod prescribed by | aw
and which alone is permssible under the llaw. However, an
understanding of the process involved in ‘the competing
met hods used for executing the death sentence and their
conparative assessnment is not~ altogether pointless. If it
can be denonstrated clearly that sonme other nethod has a
real and definite advantage over the nethod of hanging, the

guestion will naturally arise as to why the State does not
adopt that nethod. An arbitrary rejection
51

of a method proved to be sinpler, quicker and nore humane
than hangi ng may not answer the constitutional prescription

The Royal Commi ssion nentions in paragraph 717 of its
Report that during their visit to  America, they inspected
the electric chairs in the Sing Sing Prison, New York and
the District of Colunbia Jail, Washington, and that they
recei ved evidence about the wuse of the electric chair in
ot her States. The Conmi ssion has given the follow ng account
of the nethod of electrocution based primarily on the
i nformati on obtained by themin Washi ngton:

"The execution takes place at 10 a.m At m dnight
on the preceding night the condemmed nan is taken from
the condemmed cell block to a cell adjoining the
el ectrocution chanber. About 5.30 a.m, the top of his
head and the calf of one leg are shaved to afford
direct contact wth the electrodes. (The prisoner is
usual Iy handcuffed during this operation to prevent him
fromseizing the razor.) At 7.15 a.m, the 'death
warrant is read to himand about 10 O cl ock he is taken
to the electrocution chanber.... Three officers strap
the condermed man to the chair, tying himaround the
wai st, legs and wists. A mask is placed over his face
and the electrodes are attached to his head and | egs.
As soon as this operation is conpleted (about two
m nutes after he has left the cell,) the signal is
given and the switch is pulled by the, electrician; the
current is left on for two minutes, during which there
is alternation of two or nore different voltages. Wen
it is switched off, the body slunps forward in the
chair. The prisoner does not make any sound when the
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current is turned on, and unconsciousness i s apparently

i nstantaneous. He is not, however, pronounced dead for

sone minutes after the current is disconnected. The |eg

is sonetimes slightly burned, but the body is not
ot herwi se marked or nutilated.”
In paragraph 7 8, the Conmi ssion says:

"No case of m shap was recorded in Washi ngton, but
it seems that in some other States there have been
occasions when the current failed to reach the chair
when the switch was engaged. Some States install an
ener gency
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generator in order that an execution may not be del ayed

by failure of the comercial."

Lest it be thought that the Report of the Roya
Conmi ssi on, havi ng been given 30 years back, the description
of the process of ~ electrocution contained therein may not
apply to the nmodern conditions, we may draw attention to the
cover story on the death penalty which appended in the issue
of ‘Time' magazi ne, dated Jan. 24, 1983. The wite-up. which
is predomnantly in favour of abolition of the death
sentence, contains a vivid .description of the nmethods of
el ectrocution, gas chanber and lethal injection which are
used in some of the States in America. The cover story, "An
Eye for an eye", gives the following description of
el ectrocution at page 12 of the issue;

"The chair is bolted to the floor near the back of
al2 ft. by 18 ft. room You sit on a seat of cracked
rubber secured by rows of copper tacks. Your ankles are
strapped into half-moon-shaped foot cuffs lined wth
canvas. A 2-in-wide greasy leather belt with 28 buckle
hol es and worn grooves where it ~has been pulled very
tight many times is secured around your waist just
above the hips. A cool metal cone encircles your head.
You are now only nonents away from deat h.

But you still have a few seconds left. Tinme
beconmes stretched to the outernpbst limts. /To vyour
right you see the nahogany floor divider that separates
four brown church-type pews fromthe rest of the room
They look odd in this beige Zen-like chanber. There is
anot her door at the back through which the witnesses
arrive and sit in the pews. You stare up at two groups
of fluorescent lights on the ceiling. They are on. The
paint on the ceiling is peeling.

You fit in neat and snug. Behind the chair’s back
leg on your right is a cable wapped in gray tape. It
will sluice the electrical current to three other wres

two going to each of your feet, and the third to the
cone on top of your head. The room is very -quiet.

During your brief walk here, you | ooked over shoul der

and saw early norning |light creeping over the Berkshire

H1lls. Then into this silent tonb.
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The air vent above your head in the ceiling begins

to hum This means the executioner has turned onthe

fan to suck up the snell of burning flesh. There is
little time left. On your right you can see the waist-
hi gh, one-way mirror in the wall. Behind the mirror is

the executioner, standing before a gray marble contro
panel with gauges, switches and a foot-long |ever of
wood and netal at hip |evel.

The executioner wll pull this |ever four tines.
Each tinme 2,000 volts wll course through your body,
maki ng your eyeballs first bulge, then burst, and than
broiling your brains ..."
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El ectrocution was first introduced in the New York State
prison at Auburn on August 6, 1890. The initial victimwas
one WIlliam Kenm er whose challenge to the validity of the
nmet hod of electrocution as a cruel and unusual punishnent
was rejected by the U S. Suprene Court. Though this method
is now advocated as a humanitarian nove, in reality, its
original introduction appears to have been the result of the
effort of an electrical conpany to market its products.

Though it is generally bel i eved that death by
el ectrocution is entirely painless, a distinguished French
scientist, L.GV. Rota, disputes this contention. Labelling
this nmethod of executing the death sentence as a form of
torture, Rota contends that a condemed victimmay be alive
for several minutes after the current has passed through his
body wi thout a physician being certain whether death has
actually occurred or not.  He adds that sone persons have
greater physiological resistance to the electric current
than others, and that, no matter how weak the person, death
cannot ' supervene instantly. Another attack on the pain of
death in _electrocution was nade by N cola Tesla, the
el ectrical wi zard. The opposite view'is
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expressed by Robert G Elliott in *‘Agent of Death’ (New
York: Dutton, 1940). Robert Elliott, one-tine executioner
for several eastern States, who officiated at 387 executions
mai ntai ns that el ectrocution is painless.

Power seldomfails in countries I'ike Arerica, U S S R
and Japan. Even then, the failure of electrical energy
supplied by comrercial undertakings has been considered in
Arerica as an inpedinent in-the use of theelectric chair
Wth frequent failures of electrical power in-our country,
the electric chair will becone an instrunment of torture. One
can wel |l imagi ne the consequences of the use of the electric
chair in the city of Calcutta or, for the matter of that, in
the capital City of Delhi. For-technical reasons, even the
Supreme Court conplex is not spared from frequent || oad-
sheddi ng during working hours. Lawers, litigants and Judges
have now trained themselves to suffer the inconvenience
arising from failure of electricity. But, it would be nost
unfair to expect a prisoner condemed to death to get into
the electric chair twice or thrice, for the reason that the
electric current failed during the process of el ectrocution
It is not our intention to blame anyone for the power crisis
because it would seem that it is partly due to natura
causes and is not man-made. But facts are facts nust be
faced.

Execution by lethal gas is discussed by the Roya
Conmi ssion in paragraphs 719 to 722 of its Report.. The
Conmi ssion says in paragraph 719 that they did not inspect
any |ethal gas chamber during their visit to America, but
they were supplied with witten evidence about execution by
| ethal gas. They also had the advantage of hearing evidence
fromone M. Philip Allen, the then Deputy Chairnman of the
Pri son Comm ssion and of receiving a report fromthe English
Neur ol ogi st, Dr. Macdonald Critchley, both of whom had
i nspected the | ethal chanber at St. Quentin Prison
California, of which the fanbus Cinton Duffy was a warden.
In paragraph 720 of the Report, the Royal Conmi ssion says:
"The | ethal chanber is very elaborate in conparison with the
apparatus needed for other nmethods of execution. It is
expensive to install and requires a conplicated series of
operations to produce the gas and to dispose of it
afterwards". The description of the gas chanber nethod given
by the Royal Conmmission is like this:

The chamber is required to be hernetically seal ed
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to prevent | eakage of cyani de gas, the doors leading to

t he
55

chanmber are required to be connected with an

electrically controlled panel, the prisoner’s arnms,

| egs and abdonmen are tied to the chair wth |eather
straps, a pound of sodiumcyanide pellets is placed in
atrap inthe seat of the chair and three pints of
sul phuric acid and six pints of water nmixed in a |ead
container are placed in a position to receive the
cyani de pellets. A rubber hose is connected to the head
of a stethoscope which is strapped to the prisoner’s
chest. The entire clothing of the prisoner is renoved
except for shorts. Finally, a leather mask covers the
prisoner’'s face. After the prisoner is pronounced dead,

Amonia gas is forced into the chanber wuntil the

i ndicators wi thin the chamber show that all cyani de gas

has been neutral ised. The Anmpnia gas is then renoved by

a specially constructed exhaust fan.

Par agraph 721 of the Royal Conm ssion’s Report shows that
the length of tine taken by this nethod of execution is
about 45 minutes. In paragraph 722 the Conm ssion says that
when this method was first enployed, it was thought that the
gas had a suffocating  effect which wuld cause acute
distress, if not actual pain, before the prisoner becane
unconsci ous. According to the Commi ssion, it seens to be now
general |y agreed that unconsci ousness- ensues very rapidly in
the gas chanber nethod.

Cinton Duffy, war den of San Quentin Pri son
California, says that the operation of the gas chanber
execution includes “funnels, rubber gloves, graduates,
towel s soap, pliers, scissors, fuses and a nop: in-.addition
sodi um cyani de eggs, sulphuric acid, distilled water, and
anoni a" .

Coming to the nethod of shooting by a firing squad, we
have al ready extracted an opini on which shows that there are
chances of bungling in that nethod. But a nore serious
objection to which this methodis openis that it is the
favourite past-tinme of nmilitary reginmes which tranple upon
human rights wth inpunity. They shoot their citizens for
sport. Shooting is an uncivilised method of
56
extinguishing life and it 1is enough to say in order to
reject in that the particular nethod is nost recklessly and
want only wused for |iquidating opposition. and snmothering
dissent in countries which do not respect the rule of |aw.
Lastly, murders by shooting are becom ng a serious nmenace to
| aw and order in our country. Shooting by the State in order
to kill for executing the order of a Court of law wll
unwi ttingly confer respectability on the 'shoot to kill
tactics which are alarmngly growing in proportion

What remains now to consider is the systemof |etha
i njection. The Royal Conm ssion has discussed that method in
paragraphs 735 to 749 of its Report. Lethal injection.is by
and large an untried nmethod. But that is not its nost
serious defect. The injection is required to be adm ni stered
intravenously, which is a delicate and skilled operation
The Prison Medical Oficers who were interviewed by the
Royal Comm ssion doubted whether the system of Iletha
i njection was nore humane than hangi ng (See paragraph 739 of
the Report). The British Medical Association told the
Conmi ssion that no nedical practitioner should be asked to
take part in bringing about the death of a convicted
nmurderer and that the Association would be nost strongly
opposed to any proposal to introduce a nethod of execution
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which would require the services of a nedical practitioner
either in carrying out the actual process of killing or in
instructing others in the technique of that process. The
Conmi ssion expressed its conclusion in paragraph 749 by
saying that it could not recommend that, in the present
circunmstances, lethal injection should be substituted for
hanging since they were not satisfied that executions
carried out by the administration of |lethal injections would
bring about death nore quickly, painlessly and decently in
all cases. The Conmi ssion, however, recomended, unani nously
and emphatically, that the question should be periodically
exam ned, especially in the |light of the progress made in
the science of anaesthetics.

W nay lastly refer to the affidavit filed by one Dr.
N.P. Singh who was allowed to intervene on behalf of the
Nati onal Association of Critical Care Medicine (India), New
Del hi. He says in his affidavit that society has come to
realise that death by hanging is not a nerciful and pl easant
way of | putting a patient to a termnal end: "As nenbers of
the nedical - profession and the Association, we feel that a
patient may be put to sleep by any sleep inducing injection
(barbiturates) and subsequently, the above nment i oned
el ectrocution
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and gas chanber nethods nmmy be applied as the patient’s
sense would have been dulled by the drug injection". This
systemcertainly has the nerit of naivete and novelty but,
on the face of it, the systemis _inpracticable and would
appear to involve conplications and torture to an unconmon
degree. W nmay in this behalf draw attention to.an article
"The Death Penalty: Moral argunent and capricious practice"
by Andrew Rutherford, a senior Lecturer in Law at the
Sout hanmpt on Uni versity, which appeared in ' The Listener’ of
July 7, 1983, published by the British Broadcasting
Corporation. In that article, “the witer refers to an
incident to the effect that in 1982 Decenber, a prisoner was
put to death in Texas by neans of an injection of sodium
pentot hol. The incident |ed the Anerican Medical Association
to declare: "The use of a lethal injection as a nmeans of
terminating the Ilife of a convict is not the practice of
medi cine". The witer proceeds to say that there is not
likely to be any great enthusiasm for —the method of
el ectrocution as well, since in April 1983, it took three
30-seconds shots of 1,900 volts before a man in Alabama was
pronounced dead.

It is clear from this narrative t hat neit her
el ectrocution, nor |ethal gas, nor shooting, nor even the
lethal injection has any distinct or denonstrabl e advant age
over the systemof hanging. Therefore, it is inmpossible to
record the conclusion with any degree of certainty that the
nmet hod of hanging should be replaced by any “of ' these
nmet hods.

But, for due conpliance with the mandate of Article 21,
it is not enough to find that none of the other methods of
execution has a real advantage over the nmethod of hanging.
The other nethods may have sone of the vices of being
i mpracticabl e, conplicated, slow and uncertain. That is only
one side of the picture because, the circunstance that the
ot her methods are not feasible does not establish of its own
force that the nethod of hanging is free fromblane. The
weakness of defence cannot establish the plaintiff’s case.
In other words, though hanging nay not suffer in conparison
with the other methods, what we nmust determne is whether
hanging as a nethod of executing the death sentence,
considered in isolation, that is to say, w thout comparison
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with the other nethods, offends against the cannons of
Article 21.

There is a responsible body of scientific and |ega
opi ni on which we have discussed, which holds the view that
hangi ng by rope
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is not a cruel node of executing the death sentence. That
systemis in operation in large parts of the civilised
world. That was the only nethod of executing the death
sentence which was known to the Constituent Assenbly and yet
it did not express any disapproval of that method, though it
touched upon the question of death sentence while dealing
with the President’s power of pardon under Article 72 (1)
(c) of the Constitution.

Havi ng given our nost anxious consideration to the
central point of inquiry, we have come to the conclusion
that, on the basis of the material to which we have referred
extensively, the State has di scharged the heavy burden which
lies upon it to prove that the nethod of hangi ng prescribed
by section 354(5) of the Code of Crimnal Procedure does not
violate the -guarantee contained in Article 21 of the
Constitution. The material before us shows that the system
of hanging which is now in vogue consists of a nechanism
which is easy to assenble. The prelimnaries to the act of
hangi ng are quick and sinple and they are free from anything
that would wunnecessarily sharpen the poignancy of the
prisoner’s apprehension. The chances of an-accident during
the course of hanging can safely be excluded. The nmethod is
a quick and certain neans of executing the extreme penalty
of law. It elimnates the possibility of a I'ingering death.
Unconsci ousness supervenes alnost instantaneously after the
process is set in notion and the death of the  prisoner
follows as a result of the dislocation of the 'cervica
vertebrae. The system of hangi ng, as now used, avoids to the
full extent the chances of strangulation which results on
account of too short a drop or of decapitation which results
on account of too long a drop. The systemis consistent with
the obligation of the State to ensure that the process of
execution is conducted with decency and decorum without
i nvol ving degradation of brutality of any kind:

At the monent of final inpact when |I|ife becones
extinct, sone physical pain would be inplicit in the very
process of the ebbing out of life. But, the act of hanging
causes the | east pain inmgi nable on account of the fact that
deat h supervenes instantaneously. 'lmaginabl e, ~ because in
the very nature of things, there are no survivors who can
give first-hand evidence of the pain involved in the
execution of a death sentence. Dead nen tell no tales. The
guestion as regards the factor of pain has therefore to be
judged on the basis of scientific investigations and by
applying the test of reason. The conclusion that the system
of hanging is as painless
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as is possible in the circunmstances, that it causes  no
greater pain than any other known nethod of executing the
death sentence and that it involves no barbarity, torture or
degradati on is based on reason, supported by expert evidence
and the findings of nodern nedicine.

On the question of pain involved in a punishnent, the
concern of law has to be to ensure that the various steps
which are attendant upon or incidental to the execution of
any sentence, nore so the death sentence, do not constitute
puni shments by thenselves. If a prisoner is sentenced to
death, it is lamful to execute that punishrment and that
only. He cannot be subjected to humliation, torture or
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degradati on before the execution of that sentence, not even
as necessary steps in the execution of that sentence. That
woul d amount to inflicting a punishnent on the prisoner
whi ch does not have the authority of |aw. Hunmaneness is the
hal | -mark of civilised |aws. Therefore, torture, brutality,
barbarity, humliation and degradation of any kind is
inperm ssible in the execution of any sentence. The process
of hanging does not any of these, directly, indirectly or
i ncidentally.

Accordingly, we hold that the nethod prescribed by
section 354(5) of the Code of Crimnal Procedure for
executing the death sentence does not violate the provision
contained in Article 21 of the Constitution

There is one point which still remains to be considered
and that is the point-made by Shri R K Garg. He contends
that it is inhuman to kill under any circunmstances, even

under a judgment ~of a Court. and, therefore, no death
sentence can be executed at all by means fair or foul. The
fact that = the method prescribed by Ilaw for executing the
death sentence is humane nmakes no difference for, according
to him Article 21 inposes a total prohibition on the taking
of human |life, which would include the execution of death
sentence. It is inpossible to accept this contention. The
argument, in truth and substance, is ainmed at the validity
of the death sentenceitself and, indeed, nuch of what Shr
Garg said is directed at showing the invalidity of section
302 of the Penal Code rather than the invalidity of section
354(5) of the Code 'of Criminal Procedure. W are unable to
appreciate how it is unlawful, in the abstract and in the
absolute, to execute a lawful order. If it is.lawful to
i npose the sentence of death in appropriate cases, it would
be lawful to
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execute that sentence in an appropriate manner. Article 21,
undoubtedly, has as much relevance on the passing of a
sentence, as on the nmanner of executing it. Therefore, a
two-fold consideration has to be kept in mnd in the area of
sentenci ng. Substantively, the sentence has to ‘neet the
constitutional prescription cont ai ned, especial ly, in
Articles 14 and 21. Procedurally, the rmethod by which the
sentence is required by lawto be executed has to neet the
mandate of Article 21. The mandate of Article 21 is not that
the death sentence shall not be executed but that it shal
not be executed in a cruel, barbarous or degradi ng manner.

If we were to accept the argunent of Shri Garg, the
i mposition of death sentence would becone an exercise in
futility: pass the sentence of death if you may but, it
shal |l not be executed in any manner , under any
circunstances. A Constitution so carefully conceived as ours
cannot be construed to produce such a startling result.
I ndeed, the argunent, if carried to its |ogical conclusion
will nmake it inpossible to execute any sentence whatsoever,
particularly of inprisonment, because every sentence of
i mprisonnment necessarily involves pain and suffering to a
| esser or greater degree. Pai nl ess puni shnment is_ a
contradiction in terms.

The constraints of Bachan Singh deserve to be preserved
but that neans that it is only a rare degree of nal evol ence
which invites and justifies the inposition of death
sentence. G anting that the sent ence of deat h i s
constitutionally valid, not even the sophi sti cated
sensitivities can justly demand that those wupon whom the
extreme penalty of law is inposed because of the magnitude
of their «crime, should not be made to suffer the execution
of that sentence, unacconpanied by torture or degradation of
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any kind. |If the larger interests of the conmmnity as
opposed to the interests of an individual require that the
death sentence should be inposed in an exceptional class of
cases, the same societal interests would justify the
execution of that sentence, though in strict conformty with
the requirenents of Article 21.

Though Article 21 was the focal point of this case,
al nost everyone of the |earned counsel appearing on behal f

of the petitioners drew inspiration from the Eighth
Amendnent to the United States Constitution which provides
that "Excessive bail shall not be required, nor excessive

fines inmposed, nor cruel and unusual punishments inflicted."
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The prohibition against cruel and unusual punishnment
dates back to the Magna Carta though it found recognition in
the English Law by -its adoption in the English Declaration
of Rights in 1688. The purpose of this enactnment was to
check the barbarous puni shments whi ch were comon during the
regi me of the Stuarts, like —pillory, di senbowel i ng,
decapi tation and drawi ng and quartering. As a result of the
Engl i sh reformnovenent which was started in the seventeenth
century by the European humani sts, these punishnents

gradually fell into disrepute. The fundanental principa
underlying the prohi biti on agai nst cruel and unusua
puni shnments was incorporated into the Bill of Rights in
1791.

The early devel opnent of law in Anerica shows that the
prohi bi ti on agai nst. ‘cruel and unusual” puni shnments concer ned
itself with wunusual cruelty only, the enphasis being upon
"unnecessary cruelty and pain". In Kenmer, death by
el ectrocution was held not necessarily cruel. In O Neil v.
Vernont Justice Field, in his dissenting opinion, enlarged
the concept of unusual punishnment to cover penalties "which
shock the sense of justice". In Trop v. Dulles a sharply
di vided Court held that divesture of citizenship was
constitutionally forbidden. Chief Justice Wrren, speaking
for three Justices, observed that the content of the Eighth
Amendnent was not static and that it "nust draw its neaning
from the evolving standards of  decency that nmark the
progress of a maturing society". According to the |earned
Chi ef Justice, the Ei ghth Anendrment whose "basic concept i's
nothing |ess than the dignity of man*,  ensures "the
principle of civilized treatnment”. After the decision in
Troop, the Ameri can Suprene Court has fornul ated a
sophi sticated definition of the Ei ghth Arendnent clause in a
series of inportant cases called the "18 Key cases". A
resume of those cases can be found in ’Substantive Crinina
Law by Prof. M Cherif Bassiouni (Ed. 1978, pp. 44-45). It
shows that even a second el ectrocution after the failure of
the first attenpt, provided it is not an intentional effort
to inflict wunnecessary suffering, was held not violative of
the Ei ghth Amendrment (Louisiana v. Resweber. It was observed
in that case that:

"the cruelty agai nst  which the Constitution
protects a convicted man is cruelty inherent in the
met hod of
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puni shment, not the necessary suffering involved in any
met hod enpl oyed to extinguish life humanely. No one can
deny that sone suffering and anguish is bound to result
to the condemmed man at the tine of execution of his
death sentence. But it 1is not wholly inappropriate to
observe that having had the opportunity to avoid that
suf fering and angui sh, he chose the path of risking it
in favour of earning some other benefit. H's mninm
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suffering is real, but so we believe was the suffering
of his victins and even so will be the suffering of the

victims of those other crininals who believe that they

can commt crines of great atrocity wth relative

i mpugni ty".

It is this 'relative inpunity’ which attracts the rule in
Bachan Si ngh.

Though the Eighth Arendnent has thus a dynami c content
whi ch has been evolved over the vyears as public nora
perceptions changed fromtine to time, several concurring
opi nion show that in America, capital punishment is not
considered to be violative of the Ei ghth Anmendnent. In the
words of Chief Justice Earl Warren, "the death penalty has
been enpl oyed t hroughout our history, and, in a day which it
is still wdely accepted, it cannot be said to violate the
constitutional concept of ~cruelty". What the Ei ght h
Amendnment prohibits is "sonething i nhuman and bar barous and
somet hing nmore than the nere extinguishment of life". The
suffering necessarily involved in the execution of death
sentence is not banned by the Eighth Arendnent though the
cruel form.of execution is:

No sustenance can therefore be derived fromthe Eighth
Amendnent to the argument that either the death sentence or
the nethod of executing that sentence by hanging is
violative of Article 21 on the ground that death sentence is
bar barous or that the method of hanging is cruel, inhuman or
degradi ng. Hangi ng as a node of execution is not relentless
inits severity. As' Judges we ought not to assume that we
are endowed wth a divine insight” into the needs of a
society. On the contrary, we should heed the warning given
by Justice Frankfurter: "As history anply proves, the judi-
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ciary is prone to msconceive the public good by confounding
private notions with constitutional requirenments".

For t hese reasons the chal | enge to t he
constitutionality of section 354(5) of the Code of Crim nal
Procedure fails and the wit petitions are dismssed. Orders
whereby the executions of death sentence were stayed are
hereby vacated except in WP. (Crl.) No. 503 of 1983 which
will be listed on 27th Septenber, 1983, for being heard on
merits. SLP (Crl.) No. 196 of 1983 is dism ssed.

SABYASABH MUKHARJI, J. | respectfully agree with the
conclusions of nmnmy learned brother, the Chief Justice. I
would I'ike, however, to state that in the judgnment, ny
| ear ned brother has observed: -

"Therefore, as soon as it is shown that the Act
invades a right guaranteed by Article 21, it is
necessary to enquire whether the State has proved that
the person has been deprived of his |ife or persona
liberty according to procedure established by law, that
is to say, by a procedure whichis just, “fair and
reasonabl e. "

| respectfully agree that as soon as it is shown that a
Statute or Act in question invades a right guaranteed by
Article 21, it is necessary to enquire whether the State has
proved that the person has been deprived of his life or

personal liberty according to procedure established by |aw
I, however, respectfully at present would not express ny
opi nion whether in all such cases, the State has a further

initial burden to prove that the procedure established by
law is just, fair and reasonable. Wth this observation, |

respectfully agree with all the other conclusions and
observati ons nmade by my brother, the | earned Chief Justice.
H L. C Petitions disnissed.
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