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ACT:

Karnat aka Motor -~ Vehicle Rules, 1983, Sub-rule (2)
inserted in Rule 5 by the Notification No. HD 16 TTMR 73
dated July 7, 1976, whether inconsistent . with and ultra
vires of the provisions of sub-section 7 and 8 of Section 7
of the Modtor Vehicles Act, 1939(Act I'V of “1939)-words and
phrases "for the tinme being disqualified for holding or
obtaining a driving |licence", neaning of.

HEADNOTE

Under Section 7 of the Mdtor Vehicles Act, 1939, for
the grant of a driving licence, a person (1) nust not be
disqualified as to age prescribed under Section 4; (ii) must
submt a nedical certificate innForm’C, if he wi shes to be
a paid enployee or to drive a transport vehicle, (iii) nust
not be suffering from an disease or disability noted in
Second Schedule and (iv) nust pass to the satisfaction of
the licensing authority the test of conpetence to drive
specified in the Third Schedule. Under sub-section 7 of
Section 7, the test of conpetence to drive shall be carried
out in a vehicle of the type to which the application
refers, and, for the purposes of Part | of thetest, (a) a
person who passes the test in driving a heavy notor vehicle
shall be deened also to have passed the test in driving any
medi um not or vehicle and (b) a person who passes the test in
driving a nediumnotor vehicle shall be deened al so to have
passed the test in driving any light notor vehicle
respectively.

Sub-rules (2) and (3) of Rule 5 of the Karnataka Mot or
Vehicle Rules 1963 prescribing certain years of experience
in driving before granting the licence was struck down by
the Mysore High Court in Cvil Lobo v. State of Mysore and
Os (1970) 2 Mys. L.J. 410 as repugnant to Sections 4 and 7
(8) of the MV. Act

After the amendnent of Section 21 (2) of the MV. Act,
by Act LVI of 1969 substituting clause (aa) in section 25
(2) of the MV. Act with effect from Cctober 1, 1970 by the
i mpugned Notification No. H D 16 TMR 73 dated July 7, 1976,
the State of Karnatka introduced a new sub-rule (2) in Rule
5to the effect :" No authorisation to drive a heavy notor
vehicle shall be granted unless the applicant satisfies the
licensing authority concerned that he has had at |east two
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years experience in driving any nedi um notor vehicle".

The applications for a licence for driving heavy notor
vehicle of all the respondents who had either training
earlier in a CGovernment recognised Mdtor Training School or
who were thenselves running such schools and had trained
many, were refused on the basis of sub-rule (2) of Rule 5.
The High Court of Karnataka, following Civil Lobo's case
once agai n struck down
666
the inmpugned Notification introducing the sub-rule (2) of
Rule 5 as ultra vires Section 4 and 7(8) of the MV. Act,
1939. Hence the appeals by the State.

Di sm ssing the appeals, the Court
N

HELD 1 : 1 Sub-rule (2) insertedin Rule 5 of the
Kar nat aka Motor Vehicles Rules, 1963, by the Notification
No. HD. 16 TMR 73 dated July 7, 1976 was ultra vires the
Mot or Vehicles Act, 1939. [675 B-(

1 : /2 Though the substituted clause (aa) inserted in
sub-secti'on(2) of Section 21 of the Act confers power upon
State CGovernment to make rules providing for the mininmm
qualifications of persons to whom licences to drive a
transport vehicle are issued such power cannot include
within its scope the power to nmake a rule contrary to the
provisions of the /Act conferring the rule naking power. It
is a well settled principle of interpretation of statutes
that the confernent of rul e-naking power by -an Act does not
enable the rule naking authority "to make ‘a rule which
travel s beyond the scope of the -enabling Act —or which is
inconsi stent therew th or repugnant thereto. [674 C E]

1: 3 The provision of sub-rule (2) of Rule 5 are
obvi ously inconsistent wth the provisions of sub-sections
(7) and (8) of Section 7 of the MV Act. The said sub-rule
does, not nmerely prescribe a qualification not provided in
the Act, but prescribes a qualification which is contrary to
that provided in the Act. Under sub-section (8) of Section 7
on satisfying the conditions provided in sections 4 and 7
and on the paynent of the requisite fee, the “applicant
becones entitled to the grant of a driving |licence. This
right of an applicant for a licence to drive a heavy notor
vehicle is sought to be whittled down by the said rule 5(2)
and that too by providing a condition ~contrary to-  the
provi sions of Section 7(7) (a). [674 A-C

Cyril Lobo v. The State of Mysore & Anr. (1970) 2 Ms.
L.J.P. 410, approved.

2 : 1 The disqualification for hol ding or obtaining a
licence would not include disqualifications prescribed by a
rule made by virtue of the power conferred by clause (aa) of
Section 21(2). [674 F

2 : 2 Sections 15 to 17 of the Act prescribe the cases
in which a person can be disqualified for holding or
obtaining a driving licence. Section 18(1) provides that a
person in respect of whom any disqualification order is made
shal | be debarred to the extent and for the period specified
in such order for holding or obtaining a driving |licence and
the driving licence, if any, held by such person at the date
of the order shall cease to be effective to such extent and
during such period. [674 GH

2:3 The words in sub-sections (1) and (8) of Section 7,
therefore, refer to a disqualification for holding or
obtaining a driving licence incurred under sections 15 to 17
of the Act and not to any disqualification provided for in
the rules. Had the intention of the Legislature been to
provide also for a disqualification prescribed by the rules,
sub sections (1) and (8) of section 7
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woul d have been suitably anended when clause (aa) was
substituted for the old clause (aa) in Section 21(2) by
inserting in the said sub-sections the words "under this Act
or the rules made thereunder” or by inserting other
appropriate words. [674 H, 675 A-B]

JUDGVENT:

ClVIL APPELLATE JURISDICTION : Cvil Appeals Nos. 2488-
2491 of 1977

Appeal s by Special leave fromthe Judgnent and Order
dated the 25th February, 1977 of the Karnatka H gh Court in
wit Petitions Nos. 6432,6433,6486 & 6526 of 1976

N. Nettar for the Appellant.

A K Sen, K N Bhatt, S.R Bhatt and N. Ganapathy for the
Respondent s.

The Judgrent of the Court was delivered by

MADON, J. Thi-s group of four appeals by special |eave is
di rect ed —against a common judgnent and order of the
Kar nat aka Hi gh Court in four wit petitions whereby the H gh
Court struck down sub-rule (2) inserted inrule 5 of the
Kar nat aka Motor Vehicl es Rul es, 1963, by Notification No.HD
16 TMR 73 dated July 7,1976 as being ultra vires the Mtor
Vehicles Act, 1939 (Act 4 of 1939) (hereinafter referred to
as 'the Act’).

The Respondent. in Cvil Appeal No. 2488 of 1977 had

obtained a | earner’s licence  for driving “heavy notor
vehicl es under the said Rules and had obtained training in
Crown Mot or Driving School, Bangal ore, which was an

Institution recognised by the Governnent of Karnataka under
rule 30 of the said Rules. He also held alicence to inpart
training in driving heavy notor vehicles. After conpletion
of his training he obtained a certificate from the said
driving school and applied on July 22, 1976 through it for a
licence to drive heavy nmotor vehicles. The Respondent in
Cvil Appeal No. 2489 of 1977 had applied on July 20, 1976
for a learner’'s licence to drive heavy notor vehicles. The
Respondent in GCivil Appeal No. 2490 of 1977 as also the
Respondent in GCivil Appeal No. 2491 of 1977 were both
runni ng schools for inparting training in driving heavy
not or vehicles and each held a licence to inmpart training in
driving heavy notor vehicles and had trained severa
persons. After successful conpletion of their training each

of them had applied for a licence for driving heavy notor
vehicles. Al the aforesaid applications were
668

rejected by the Licensing Authority on the ground that
the Respondents did not satisfy the requirenents of the
i mpugned sub-rule (2) of rule 5. The respondents thereupon
approached the Karnataka H gh Court under Article 226 of the
Constitution of India by filing separate wit petitions. The
H gh Court struck down the said sub-rule (2) of rule 5 on
the ground that it was repugnant to the provisions  of
section 7 of the Act and allowed the said four wit
petitions. The Appellants, who are the State of Karnataka
and the concerned Regional Transport Oficers, have filed
these appeal s by special |eave against the said judgment and
or der.

To appreciate what the H gh Court held and the
argunents advanced at the Bar before us, it is necessary to
refer first to the relevant provisions of the Act. Section 2
of the Act is the interpretation clause. dause (9) of
section 2 prior to its anendment by Act 47 of 1978 defined a
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"heavy notor vehicle" as nmeaning "a transport vehicle or
omi bus the registered | aden wei ght of which, or a notor car
or tractor the wunladen weight of which, exceeds 11000
kilogranms." By the aforesaid anending Act with effect from
January 16, 1979, the said clause (9) was substituted by a
new clause (9) and clause (9A) which define "heavy goods
vehicle" and "heavy passenger notor vehicle" respectively.
We are not concerned with these anmendnents in the present
appeals. Cause (13) of section 2 defines a "light notor
vehicle" as neaning "a transport vehicle or omibus the
regi stered | aden weight of which, or a notor car or tractor
the unl aden weight of which, or a nmotor car or tractor the
unl aden wei ght of which,  does not exceed 4000 kil ograms."
Clause (14) of section 2 prior toits anmendment by the
af oresai d anending Act defined a "mediumnotor vehicle" as
meani ng "any notor vehicle other than a notor cycle, invalid
carriage, light notor vehicle, heavy notor vehicle or road-
roller.” By the saidanending Act, with effect from January
16, 1979, Cause (14) was substituted by a new cl ause (14)
and cl ause (14A) which define "nedium goods vehicle" and
"medi um passenger notor~ vehicle"  respectively. W are
equal ly not concerned with these anendnents in the present
appeal s. Chapter Il of the Act deals wth licensing of
drivers of notor vehicles. Section 3(1) of the Act prohibits
any person fromdriving a notor vehicle in any public place
unl ess he holds an effective driving |icence authorizing him
to drive the vehicle. It further prohibits -any person from
driving a notor vehicle in any public place as a paid
enpl oyee or fromdriving a transport vehicle unless his
driving licence specifically entitles himto do so. Section
4 prescribes the age limt in-connection with the driving of
notor vehicles. Under that section no person under the age
of 18 shal
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drive a motor vehicle in any public place and subject to the
provi sions of section 14 no person under the age of 20 years
shall drive a transport vehicle.in any public place. Section
7 deals with the grant of driving licences. The relevant
provisions of section 7 at the nmaterial tinme were as
fol | ows:

"7. Grant of driving |licence-

"(1) Any person who is not disqualified under
section 4 for driving a notor vehicle and who
is not for the tinme being disqualifiedfor
hol ding or obtaining a driving Iicence may
apply to the licensing authority having
jurisdiction in the area-

for the issue to himof a driving |licence.

(3) Were the applicationis for a driving licence to
drive as a paid enployee or to drive a transport
vehicle, or where in any other case the'licensing
authority for reasons to be stated in witing so
requires, the application shall be accomnpanied by
a nedical certificate in FormC, as set forth .in
the First Schedul e, signed by a registered nedica
practitioner.

(5) If, from the application or from the nedica
certificate referred to in sub-section (3), it
appears that the applicant is suffering from any
di sease or disability specified in the Second
Schedul e or any other disease or disability which
is likely to cause the driving by himof a notor
vehicle of the class which he woul d be authorized
by the driving licence applied for to drive to be
a source of danger to the public or to the
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passengers, the licensing authority shall refuse
to issue the driving licence.
(6) No driving licence shall be issued to any

appl i cant unl ess-
he passes to the sati sfaction of t he
licensing authority the test of conpetence to
drive specified in the Third Schedul e:
(7) The test of conpetence to drive shall be carried
out in a vehicle of the type to which the
application

670
refers, and, for the purposes of Part | of the
test, -
(a) a person who passes the test in driving a
heavy notor vehicle shall be deemed also to

have passed  the test in driving any nedium
notor vehicle or-light notor vehicle;

(b) a person who passes the test in driving a
medi.um notor vehicle shall be deermed also to
have passed the test in driving any Ilight
not or vehi cle.

(8) Wen an application has been duly nmade to the
appropriatelicensing authority and the applicant
has satisfied  such authority of his physica
fitness and “of his conpetence to drive and has
paid to the authority a fee of eleven rupees, the
licensing authority shall grant the applicant a
driving-1licence unl ess t he appl i cant is
di squal i filed under section 4 for driving a notor
vehicle or “is for thetinme being disqualified for
hol di ng or obtaining a driving |licence:

It may be nentioned that in view of the insertion of

new clauses (9),(9A),(14) and (14A) in section 2 by Act 47
of 1978 sub-section 7 of section 7 has also been anmended so
as to provide for a person passing the test for driving a
heavy goods vehicle, a heavy passenger notor vehicle, a
nmedi um goods vehicle and a nmedi um passenger notor vehicle.
As all these amendnents are subsequent to the wit petitions
filed by the Respondents and cane into force wth effect
fromJanuary 16, 1979, we are not concerned wth themin
these appeal s.

The Second Schedule to the Act specifies the diseases
and disabilities absolutely disqualifying a person for
obtaining licence to drive a motor vehicle or ~a public
service vehicle. The Third Schedule to the Act sets out in
detail what the test of conpetence to drive shoul d consi st
of . Section 21 of the Act confers rul e-nmaki ng power upon the
State Governnents. Sub-section (1) of that sectionis in
general ternms and confers powers upon a State Governnment to
nake rules for the purpose of carrying into effect the
provi sions of Chapter Il of the Act. Wthout prejudice to
the generality of the above power sub-section (2) of section
21 enunerates specific matters in respect of which a State
Government nmay nmake rules. In pursuance of the power
conferred by section 21 the Governnent of Mysore nade the
Mysore Mdtor Vehicles Rules, 1963, now known
671
as the Karnataka Mdtor Vehicles Rules, 1963. Chapter Il of
the said rules deals with the licensing of drivers of notor
vehicles. Rule 4 prescribes that the licensing authority for
issue of driving licences shall be the Regional Transport
Oficer of the region concerned. Rule 6 confers powers upon
the licensing authority to which applications are nmade for
aut horization to drive a transport vehicle, to nake
enquiries regarding the character and antecedents of the
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applicant notw thstanding that the applicant had previously
passed the test. Rule 5 of this Chapter deals wth the
aut horization to drive transport vehicles and the necessity
for such authorization. Under sub-rule (1) of rule 5 no
person is to drive a transport vehicle unless a licence
shal | have been granted or countersigned by the |icensing
authority. Sub-rules (2) and (3) of the said rule 5 as
originally made provided as foll ows:

"(2) No authorization to drive a medium transport
vehicl e under section 3 (1) of the Act, shall be
granted unless the applicant satisfies t he
licensing authority that he has had at |east one
year’'s experience in driving any notor vehicle,
ot her than a nmotor cycle.

(3) No authorization to drive a heavy transport
vehicle or a stage carriage or a contract carriage
other than Mtor Cab. and Auto-rickshaw shall be
granted unless the -applicant satisfies the
licensing authority that he has had at |east three
years’ experience -in driving any nedium notor
vehicl e.

Provi ded that for grant of authorization to
drive Mtor ~ Cab, it shall be sufficient if the
applicant ‘has had two years’ experience in driving
any Motor Vehicle other than a Mdtor Cycle, and
provided further that for grant of authorization
to drive an Auto-rickshaw, no previ ous experience
in driving shall be necessary."

The validity of sub-rules (2) and (3) of rule 5 was
chal | enged before the Mysore Hgh Court in Cyril Lobo v.
State of Msore & Os. (1) The Court held that there was a
cl ear repugnancy between sub-rules (2) and (3) of rule 5 on
the one hand and sections 4 and 7(8) of the Act on the other
and that for the said reason the said sub-rules were ultra
vires of the Act.

672

By Act 56 of 1969 with effect from Cctober 1, 1970,
cl ause (aa) of section 21(2) of the Act was substituted. The
sai d substituted clause (aa) provides as follows:

"(aa)the mnimum qualifications of persons to whom
licences to drive transport - vehicles are issued,
the time within which such qualifications are to
be acquired by persons hol di ng i medi at el y before
the comencenent of the Motor Vehicles (Arendnent)

Act, 1969, licences to drive transport vehicles,
and the duties, functions and conduct -of such
persons. "

Thereafter by the aforesaid Notification No. HD 16 TMR
73 dated July 7, 1976, the inpugned sub-rule (2) of rule 5
was nmade by the State of Karnataka. It provides as fol |l ows:

"(2) No authorisation to drive a heavy notor vehicle

shall be granted unless the applicant satisfies
the licensing authority concerned that he has had
at least two years experience in driving -any
medi um not or vehicles."

It was on the basis of this sub-rule that the
Respondents’ applications for driving licence were rejected
by the licensing authority.

At the hearing of these appeals the correctness of the
decision of the Mysore High Court in Cyril Lobo v. State of
Mysore & O's. was not challenged before us. Wat was,
however, contended by the Appellants was that by reason of
the substituted clause (aa) in subsection (2) of section 21
the State of Karnatka had the power to prescribe
qualifications of persons to whom licences to drive
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transport vehicles are issued and that what the said rule 5
2) did was to prescribe additional qualifications which an
applicant for a licence to drive a heavy notor vehicle was
to possess before he becane entitled to the grant of such
licence, and that by virtue of this specific power conferred
upon the State Governnents by section 21(2) (aa), the State
of Karnataka could validly prescribe the qualifications laid
down in Rule 5(2). On behalf of the Respondents it was
submitted that rul e-maki ng power could not be so conferred
as to enable the rule-nmaking authority to travel beyond the
scope of the parent Act or to frame a rule which is
repugnant or contrary to an express provision of the parent
Act .

673

The Karnataka H gh Court in its judgnment under appea

has held that: the -inmpugned rule 5(2) is repugnhant to the
provi sions of sub-sections (7). and (8) of section 7 of the
Act on the very sanme grounds upon which the original sub-
rules (2)  and (3) ~of Rule 5 were struck down by that Court
in Cyril 'Lobo’s case. That there is a repugnancy between the
said rule 5(2) and section 7 of the Act, is apparent on a
plain reading of these provisions. The qualifications for
obtaining a driving licence are laid down in sections 4 and
7 of the Act. Section 4 prescribes the qualification as to
age. Under sub-section (8) of section 7 a person who is not
di squal i fi ed under section 4 for driving a notor vehicle and
who is not for the time being disqualified for holding or
obtaining a driving licence and who is not suffering from
any disease or disability specified in the Second Schedul e
to the Act and has passed the test of conpetence to drive
specified in the Third Schedule of the Act carried out in a
vehicle of the type to which his application for a driving
licence refers, is entitled, on paynment of the prescribed
fee, to be granted the driving licence applied for by him
It is pertinent to note that under section 7(7) the test of
conpetence to drive is to be carried out in a vehicle of the
type to which the application refers. Thus, what the Act
contenplates and requires is conpetence in driving the type
of vehicle in respect of which the applicant is desirous of
obtaining a driving licence. Further, so far as the test of
conpetence set out in the Third Schedule to the Act is
concerned, for the purpose of part | of the test, a person
who passes the test in driving a heavy notor vehicle is al so
to be deened to have passed the test in driving any nedi um
notor vehicle or light nmotor vehicle. Thus, for -the purpose
of passing the test of conpetence to drive a heavy notor
vehicle a personis not required to possess any experience
in driving a nmedium notor vehicle. The requirement of the
said sub-rule 5(2) that an applicant for a licence to drive
a heavy notor vehicle should satisfy the concerned licensing
authority that he has had at | east two years’ experience in
driving any nediummotor vehicle necessarily inplies that
such applicant has possessed a licence to drive a nedium
notor vehicle for a period of at |east two years. Thus,
while from clause (a) of sub-section (7) of section 7. it
automatically follows that a person who passes the test in
driving a heavy’ notor vehicle is to be deemed al so to have
passed the test in driving any nedium notor vehicle, under
the said sub-rule (2) of rule 5 he cannot obtain a licence
to drive a heavy notor vehicle unless he has already
possessed a licence to drive a nmedium notor vehicle and has
experience in driving it for a period of at |least two years
whi ch Iicence he could not

674

obtain unl ess he has previously passed the test in driving a
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medi um notor vehicle. Thus, the provisions of the said sub-
rule (2) of rule 5 are obviously inconsistent with the
provi sions of sub-sections (7) and (8) of section 7. The
said sub-rule does not nerely prescribe a qualification not
provided for in the Act, but prescribes a qualification
which is contrary to that provided in the Act. Under sub-
section (8) of section 7 on satisfying the conditions
provided in sections 4 and 7 and on the paynent of the
requisite fee, the applicant becones entitled to the grant
of a driving licence. This right of an applicant for a
licence to drive a heavy notor vehicle is sought to be
whittled down by the said rule 5 (2) and that too by
providing a condition contrary to the provisions of section
7(7) (a). Though the substituted clause (aa) inserted in
sub-section (2) of section 21 confers power upon a State
Governnment to make  rul es providing for the m ni num
qualifications of “persons to whom licences to drive a
transport vehicle are issued, 'such power cannot include
withinits scope the power to nake a rule contrary to the
provi sions of the Act conferring the rul e-naking power. It
is a well settled principle of interpretation of statutes
that the confernent of rul e-naking power by an Act does not
enable the rule-making authority to make a rule which
travel s beyond the scope of the enabling Act or which is
i nconsi stent there/with or repugnant thereto.

On behalf of the Appellants reliance was placed upon
the words "and who is not for the tine being disqualified
for holding or obtaining a driving 1icence" occurring in
sub-section (1) of section 7 and upon the words "or is for
the time being disqualified for holding or obtaining a
driving licence" occurring in sub-section (8) of section 7.
On the basis of these words it was ~subnitted ‘that the
disqualification for holding or obtaininga driving |icence
woul d include not only disqualifications laid down in the
Act but also a disqualification prescribed by a rule nade by
virtue of the power conferred by clause (aa) of section 21
(2). We are unable to accept this subm ssion. Sections 15 to
17 of the Act prescribe the cases in which a person can be
disqualified for holding or obtaining a driving |icence.
Section 18(1) provides that a person in respect of whom any
di squalification order is made shall be debarred to the
extent and for the period specified in such order from

hol ding or obtaining a driving licence and the .driving
licence, if any, held by such person at the date of the
order shall <case to be effective to such extent and during

such period. The words in sub-sections (1) and  (8) of
section 7 relied upon by the Appellants, therefore, refer to
a disqualification for holding or obtaining. a driving
i cence incurred under sections 15 to 17 of the
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Act and not to any disqualification provided for- in the
rules. Had the intention of the Legislature been to provide
also for a disqualification prescribed by the rules, sub-
sections (1) and (8) of section 7 would have been suitably
amended when clause (aa) was substituted for the old clause
(aa) in section 21(2) by inserting in the said sub-sections
the words "under this Act or the rules nade thereunder" or
by inserting other appropriate words.

In our opinion, the Karnatka High Court was right in
coming to the conclusion that sub-rule (2) inserted in rule
5 of the Karnataka Modtor Vehicles Rules, 1963, by the said
Notification No. HD 16 TMR 73 dated July 7, 1976 was ultra
vires of the Act.

In the result, these appeals fail and are disnissed
with costs.
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S.R Appeal s di sm ssed.
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