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(iv)

CIRCULARS/GOVERNMENT ORDERS/
NOTIFICATIONS:
Circulars - Held: Executive instructions which have
no statutory force, cannot override law - Therefore,
any notice, circular, guidelines, etc. which run
contrary to statutory laws, cannot be enforced - In
the instant case, circulars issued by State
Government, being inconsistent with the policy and
law regarding acquisition, cannot be taken note of
- Issuance of such circulars amounts to committing
fraud upon statutes and also tantamounts to
colourable exercise of power.

Rajasthan State Industrial Development and
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CODE OF CIVIL PROCEDURE, 1908:
O. 6, r. 15(4).
(See under: Election Laws) ..... 1107

CONDUCT OF ELECTION RULES, 1961:
r.94-A, Form No.25.
(See under: Election Laws) ..... 1107

CONSTITUTION OF INDIA, 1950:
(1) Art. 12 - Instrumentality and agency of
Government - Determination - Criteria - Discussed
- Held: The Company in question is an authority u/
Art. 12.

Balmer Lawrie & Co. Ltd. & Ors. v. Partha
Sarathi Sen Roy & Ors. ..... 1018

(2) Art. 14.
(See under: Administrative Law) ..... 1053

(iii)

SUBJECT–INDEX

ABKARI ACT:
s.14.
(See under:  Liquor; and Administrative
Law) ..... 1053

ADMINISTRATIVE LAW:
(i) Policy decision - Liquor policy of State - Judicial
review of - Held: Monopoly in the trade of liquor is
with the State - State has the power to frame and
reframe, change and rechange, adjust and readjust
its policy, which cannot be declared as illegal or
arbitrary by court on the ground that earlier Policy
was better - Judicial Review.

(ii) Statutory discretion - Exercise of the discretion
must be based on reasonable grounds and cannot
lapse into the arbitrariness or caprice anathema
to the rule of law envisaged under Art.14 of the
Constitution - However, onus to prove the
discrimination is on complainant - Abkari Act -
s.14 - Foreign Liquor (Compounding Blending,
Bottling) Rules, 1975 - r.4. - Constitution of India,
1950 - Art. 14 - Evidence Act, 1872 - s.10 - Onus
to prove.
(Also see under: Administrative Law)

State of Kerala and Ors. v. Kandath
Distilleries ..... 1053



(v) (vi)

(3) Art. 14 - Doctrine of discrimination - Held: Art.
14 does not envisage negative equality - Doctrine
of discrimination is applicable only when invidious
discrimination is meted out to equals, similarly
circumstanced without any rational basis or to
relationship that would warrant such discrimination.
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(4) Arts. 14 and 16 - Valid classification - A
classification to be valid, must be based on just
objective and differentiation must have reasonable
nexus to the objective sought to be achieved - Any
classification without reference to the object sought
to be achieved, would be arbitrary and violative of
the protection offered under Art.14 and also
discriminatory and violative of protection offered
under Art.16 - Quantum of discrimination is
irrelevant to a challenge based on a plea of
arbitrariness.
(Also see under: Service Law)

Kallakkurichi Taluk Retired Official
Association, Tamilnadu, etc. v. State of
Tamilnadu ..... 883

(5) Arts.19(1)(g) and 47 - Fundamental right to trade
or business in liquor - Held: In view of the directive
principles provided under Art.47, State has
exclusive right or privilege in respect of portable
liquor - A citizen has, therefore, no right to trade or
business in liquor as a beverage and the activities,
which are res extra commercium.

(Also see under: Liquor)

State of Kerala and Ors. v. Kandath
Distilleries ..... 1053

CONTRACT:
Contract of employment - Amenability to judicial
review - Held: Unfair, untenable, irrational or unjust
clause in a contract hit by s.23 of Contract Act and
against public policy, is amenable to judicial review
- In the instant case employment contract providing
termination of service of employee at the sole
discretion of the employer is not justifiable - Hence
the contract held void to that extent - Contract Act
- s. 23 - Judicial Review.
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CONTRACT ACT, 1872:
s. 23.
(See under: Contract) ..... 1018

EDUCATION/EDUCATIONAL INSTITUTIONS:
Admission - To medical institutions - In Graduate
and Post Graduate courses - Refusal by the
Department of 'AYUSH' to grant permission to the
medical institutions to admit students for the
academic year 2011-12 - On the ground of
deficiencies in the infrastructure and teaching staff
- Held: It is for the experts and not the court to
judge the eligibility of an institution to conduct
classes - Since the experts opined that the
institutions in question were not eligible to conduct
classes and also because more than half of the
session for first year course is over, petitions



(vii) (viii)

dismissed - Indian Medicine Central Council Act,
1970 - Establishment of New Medical College,
Opening of New or Higher Course of study or
Training and Increase of Admission Capacity by a
Medical College Regulations, 2003 - Indian
Medicine Central Council (Permission to Existing
Medical Colleges) Regulations, 2006.

Ayurved Shastra Seva Mandal & Anr. v.
Union of India & Ors. ..... 1098

ELECTION LAWS:
(i) Election petition - Alleging corrupt practices by
the returned candidate - Whether imperative to file
additional affidavit as required under O. 6 r.15(4)
CPC, in addition to the affidavit as required by
proviso to s.83(1) of the Representation of the
People Act - Held: The Act does not mandate filing
of an additional affidavit, but requires only
verification - Therefore, additional affidavit u/O. 6
r.15(4) is not required - A composite affidavit, both
in support of the averments made in the petition
and with regard to allegation of corrupt practices
would be sufficient - Representation of the People
Act, 1951 - s.83(1) - Conduct of Election Rules,
1961 - Code of Civil Procedure, 1908 - O. 6 r.
15(4).

(ii) Election Petition - Maintainability - Petition
whether liable to summary dismissal if affidavit is
not in statutory form - Held: If there is substantial
compliance with the statutory form, petition cannot
be dismissed summarily - Just because of the
defective affidavit, the petition, will not cease to be

election petition - The defects are curable -
Representation of the People Act, 1951 - s.83 -
Conduct of Election Rules, 1961 - r.94-A, Form
No.25.
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ESTABLISHMENT OF NEW MEDICAL COLLEGE,
OPENING OF NEW OR HIGHER COURSE OF
STUDY OR TRAINING AND INCREASE OF
ADMISSION CAPACITY BY A MEDICAL
COLLEGE REGULATIONS, 2003:
(See under:  Education / Educational
Institution) ..... 1098

ESTOPPEL:
There can be no estoppel against the law or public
policy - A statutory body cannot be estopped from
denying that it had entered into a contract which
was ultra vires.
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EVIDENCE ACT, 1872:
s.10 - Onus to prove.
(See under: Administrative Law) ..... 1053
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r.4.
(See under: Liquor; and Administrative Law) ..... 1053
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INDIAN MEDICINE CENTRAL COUNCIL
(PERMISSION TO EXISTING MEDICAL
COLLEGES) REGULATIONS, 2006:
(See under:  Education / Educational
Institution) ..... 1098

JUDICIAL REVIEW:
(1) Judicial discretionary decision - Court cannot
impede the exercise of discretion of an authority
acting under the Statute by issuing writ of
Mandamus - Writ - Writ of mandamus.
(Also see under: Administrative Law)

State of Kerala and Ors. v. Kandath
Distilleries ..... 1053

(2) Judicial review - Scope of.
(See under: Service Law) ..... 956

(3) (See under:  Contract) ..... 1018

LAND ACQUISITION:
(1) Acquisition of land owned by Government -
Whether permissible - Held: If the Government has
complete ownership, such land cannot be acquired,
but if some private rights have been created in
such land or the land has some encumbrances,
such land can be acquired - In the instant case, the
subject land though owned by Government,
encumbrance was created by giving possessory
rights to the private party and, as such, could have
been acquired under Land Acquisition Act - Land
Acquisition Act, 1894 - s.4 r/w. s, 17(1)(iv).

Saraswati Devi (D) By Lr. v. Delhi Devt.
Authority & Ors. ..... 922

(2) Release of land from acquisition - Agreement
for sale of land, after it was notified u/s.4 of Land
Acquisition Act - Challenge to the acquisition
proceedings by the vendor and vendee dismissed
with liberty to ask for release of the land on the
ground of parity - Writ petition by vendee for release
of the land allowed - Held: High Court wrongly
directed release of the land - The agreement to
sell, entered into subsequent to the Notification
under Land Acquisition Act, did not create any title
in favour of the vendee - Rajasthan Land
Acquisition Act, 1953 - s.4.
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LIQUOR:
Application for licence for setting up distillery unit
- Non-consideration of - After intervention of the
Court, application considered and then rejected
by competent authority - Courts below quashed
the rejection order directing grant of the licence -
Held: Courts below wrongly directed grant of
distillery licence by issuing writ of mandamus -
Grant of the same was within the discretionary
power of the competent authority - Court should
not have interfered with the same, unless the
applicant established a better claim over others,
which the applicant failed - Abkari Act - s.14 -
Foreign Liquor (Compounding, Blending, Bottling)
Rules, 1975 - r.4.



(xi) (xii)

writ ing the rules for selection, which is
impermissible while exercising the power of judicial
review - Judicial Review - Scope of.

Rajya Sabha Secretariat and Ors. v.
Subhash Baloda and Ors. ..... 956

(2) Ex-cadre post - Created on the basis of a
proposal under a Scheme - Appointment on - Plea
of appointee to make it ex-cadre - Held: The post
was treated as ex-cadre from the very inception
and it was well within the knowledge of the
appointee - An appointment outside the cadre
cannot be considered to be made to temporary
post borne on the cadre.

State of Orissa & Ors. v. SRI Jagabandhu
Panda ..... 1080

(3) Pension - Calculation of - Government order -
While calculating pension, classified the employees
retiring before and after 1.6.1988 - Lower
component of 'dearness pay' was extended to the
employees retiring after 1.6.1988 vis-à-vis the
employees who retired prior thereto - Held: Such
classification is arbitrary and discriminatory and is
liable to be set aside as violative of Arts. 14 and
16 of the Constitution - Constitution of India, 1950
- Arts. 14 and 16 - Tamilnadu Pension Rules, 1976
- r.30.

Kallakkurichi Taluk Retired Official
Association, Tamilnadu, etc. v. State of
Tamilnadu ..... 883

(4) Termination of service - By State or State
instrumentality - As per clause in appointment letter
providing sole discretion to employer to terminate

(Also see under: Constitution of India, 1950)

State of Kerala and Ors. v. Kandath
Distilleries ..... 1053

RAJASTHAN LAND ACQUISITION ACT, 1953:
s.4.
(See under: Land Acquisition) ..... 978

REPRESENTATION OF THE PEOPLE ACT, 1951:
s.83(1).
(See under: Election Laws) ..... 1107

SERVICE LAW:
(1) Appointment/Recruitment/Selection: Allocation
of certain marks for NCC/Sports and computer
course certificates - The certificate marks were
made component of Interview marks - Unsuccessful
candidates challenging the bifurcation of the marks
of the interview - Single Judge of High Court held
the same as arbitrary and violative of Art. 14 -
Division Bench of High Court upholding the order
of Single Judge further recommended that
proficiency in NCC/Sports or Computer should
have been adjudged by the Interview Board and
marks therefor should have been added in the
range of 0 to 5 instead of 7 - Held: The method
applied by the selecting authority was not wrong -
The selection process was not discriminatory and
there was no breach of provisions of Arts. 14 and
16 of the Constitution - High Court has imposed
its own reading of the requirements of the selection
process on the Interview Board - It is not the job of
the Court to substitute what it thinks appropriate
for that which selecting authority decided as
desirable - Proposal of High Court amounts to re-



(xiii) (xiv)

WRITS:
(1) Mandamus - A Writ of Mandamus can be issued
only when a legal right is established against an
authority who has legal duty emanating in discharge
of public duty or operation of law - Court to issue
the writ of mandamus keeping in mind the legislative
scheme, its object and purpose, subject matter,
evil sought to be remedied, State's exclusive
privilege etc.
(Also see under: Constitution of India, 1950;
and Liquor)
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(2) (i) Purpose, nature and grant of - Held: Primary
purpose of writ is to protect and establish rights
and to impose corresponding imperative duty
existing in law - It cannot be granted unless an
existing legal right of the applicant and existent duty
of the respondent is established - Writ does not
create or establish a legal right, but enforces one
which stood already established - The writ is
equitable in nature and thus its issuance is
governed by equitable principles - Grant of writ is
at the discretion of the Court - Courts to exercise
such discretion on the ground of public policy, public
interest and public good.

(ii) Writ of Mandamus - Grant of - Criteria,
discussed.
(Also see under: Constitution of India, 1950)
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the services of employees - Held: State itself or a
State instrumentality cannot impose unconstitutional
conditions in statutory rules/regulations vis-à-vis its
employees, in order to terminate the services of
its permanent employees in accordance with such
terms and conditions - The alleged clause of
appointment letter is unconscionable and thus
Service Condition Rules held violative of Art.14 of
the Constitution to this extent.
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