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(iv)

international arbitration as a mode of resolution of
disputes between parties and Exception 1 to s.28
of Contract Act, 1872 clearly states that s.28 shall
not render illegal a contract, by which two or more
persons agree that any dispute which may arise
between them in respect of any subject or class of
subjects shall be referred to arbitration and that
only the amount awarded in such arbitration shall
be recoverable in respect of the dispute so referred
- The right to jury trial is not available under Indian
laws - In the instant case, finding of Division Bench
of High Court that arbitration clause of Facilitation
Deed is opposed to public policy and is void u/
ss.23 and 28 of Contract Act, 1872 is clearly
erroneous - Contract Act, 1872 - ss.23, 28.
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(1) s.2(11).
(See under:  Motor Vehicles Act, 1988) ..... 835
(2) s.9.
(See under:  DOCTRINES / PRINCIPLES) ..... 796

CODE OF CRIMINAL PROCEDURE, 1973:
(1) ss.4, 154 and 172.
(See under:  Electricity Act, 2003) ..... 857
(2) ss.195, 340 - Private complaint - Maintainability
- Complaint by appellant praying for trial of
respondent police officer u/s.193, IPC on the
ground that appellant was prosecuted in a criminal
case on the basis of a palpably false statement
made by respondent - Dismissed by Magistrate
holding that in view of ss.195 and 340, complaint
was not maintainable - High Court affirmed the
order - Held: Conclusion of the Magistrate is correct(iii)
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ADMINISTRATIVE LAW:
(See under: Constitution of India, 1950) ..... 609

ARBITRATION AND CONCILIATION ACT, 1996:
(i) ss.44 and 45 - Foreign seated arbitration -
Jurisdiction of High Court to pass an order of
injunction restraining a foreign seated international
arbitration at Singapore between the parties - Plea
of respondent that the main agreement which
contains arbitration agreement is void because of
fraud and misrepresentation by appellant and
therefore court cannot refer the parties to arbitration
- Held: s.45 of the Act postulates that even where
request of arbitration is made by a party, it will not
refer the parties to arbitration, if it finds that the
agreement is null and void, inoperative or
incapable of being performed - In the instant case,
allegation of fraudulent misrepresentation in the
main agreement did not impact the validity of
arbitration agreement which was separable from
the rest of the contract - Therefore, applying
principle of severability parties were wrongly
refused to refer arbitration on the ground that
arbitration agreement was also void along with
main agreement - Principle of severability.

(ii) Arbitration restricting the right of parties to move
the courts for appropriate relief and also barring
the right to trial by a jury - Whether void for being
opposed to public policy as provided in s.23 of
the Indian Contract Act, 1872 and void for being
an agreement in restraint of the legal proceedings
in view of s.28 of the said Act - Held: Parliament
has made the Arbitration and Conciliation Act,
1996 providing domestic arbitrat ion and
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- The court before whom complaint was lodged
was not the same court before whom appellant
was prosecuted by respondent - However, both
s.195(1) and s.340(2) authorise exercise of power
conferred u/s.195(1) by any other court to which
the court in respect of which the offence is
committed is subordinate to - High Court invested
with powers of superintendence over all courts
within its territory not only has the authority to
exercise such jurisdiction but also has an obligation
to exercise such power in appropriate cases -
Therefore, matter remitted to High Court for
appropriate course of action to initiate proceedings
against respondent on the basis of complaint of
appellant in accordance with law - Penal Code,
1860 - ss.191, 193.
Perumal v. Janaki ..... 591
(3) s.354(5) - Death sentence - Execution by
hanging - Held: The method of hanging prescribed
by s.354(5) is not violative of the guaranteed right
u/Art. 21 of the Constitution on the basis of
scientific evidence and opinions of eminent medical
persons which assured that hanging is the least
painful way of ending the life.
(Also see under: Constitution of India, 1950)
Shatrughan Chauhan & Anr. v. Union of India
& Ors. ..... 609
(4) s. 482.
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CONSTITUTION OF INDIA, 1950:
(1) (i) Arts. 72/161 - Commutation of death
sentence to life imprisonment - Effect of
supervening circumstances - Held: Undue long
delay in execution of sentence of death entitles the
condemned prisoner to approach Supreme Court
u/Art. 32 - However, Supreme Court will only

examine the circumstances surrounding the delay
that has occurred after sentence was finally
confirmed by judicial process - Unexplained delay
is a ground for commutation of death sentence
into life imprisonment and the said supervening
circumstance is applicable to all types of cases
including the offences under TADA - Insanity is
also one of the supervening circumstances that
warrant for commutation of death sentence - In the
instant writ petitions, in the light of principles and
facts of each case, death sentence of all the
petitioners is commuted into imprisonment for life
- Code of Criminal Procedure, 1973 - Prisons Act,
1894.
(ii) Arts. 72/161 - Nature of power guaranteed
under - Held: The power vested in the President u/
Art. 72 and the Governor u/Art. 161 is a
Constitutional duty - It is an important constitutional
responsibility reposed by the people in the highest
authority - The power of pardon is essentially an
executive action, which needs to be exercised on
the aid and advice of Council of Ministers.
(iii)  Arts. 72/161 - Limited Judicial Review of the
executive orders u/Arts. 72/161 - Held: Executive
orders u/Arts. 72/161 should be subject to limited
judicial review based on the rationale that the power
u/Arts. 72/161 is per se above judicial review,
however, the manner of exercise of power is
certainly subject to judicial review - Administrative
law.
(iv) Arts. 72/161 - Processing the mercy petition -
Procedure adopted u/Arts. 72/161- Discussed.
(v) Arts. 72/161 - Mercy petition - Limitation period
for adjudication - Held: After the completion of the
judicial process, if the convict files a mercy petition
to the Governor/President, it is incumbent on the
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authorities to dispose of the same expeditiously -
Though no time limit can be fixed for the Governor
and the President, it is the duty of the executive to
expedite the matter at every stage - Limitation.
(vi) Arts. 72/161 - Mercy petition - Procedural
Lapses - Held: Ministry of Home Affairs,
Government of India has detailed procedure
regarding handling of petitions for mercy in death
sentence cases - Rules make it clear that at every
stage the matter has to be expedited and there
cannot be any delay at the instance of the officers,
particularly, the Superintendent of Jail, in view of
the language used therein as "at once" - Apart
from these Rules regarding presentation of mercy
petitions and disposal thereof, necessary
instructions have been issued for preparation of
note to be approved by Home Minister and for
passing appropriate orders by the President of
India.
(vii) Art. 21 - Right to life - Rights of accused vis-
a-vis right of victim - Held: While Art. 21 is the
paramount principle on which rights of convicts are
based, it must be considered along with rights of
victims or deceased's family as also societal
consideration since these elements form part of
the sentencing process as well.
(viii) Art. 32 - Writ petition by death convict
asserting violation of Art. 21 on account of undue,
unreasonable and prolonged delay in disposal of
his mercy petition - Held: When Art. 21 is violated,
it is not a question of judicial review but of
protection of fundamental rights and courts give
substantial relief not merely procedural protection
- The question of violation of Art. 21, its effects
and appropriate relief is the domain of Supreme
Court - There is no question of remanding the
matter for consideration because Supreme Court

is the custodian and enforcer of fundamental rights
and final interpreter of the Constitution - Further,
Art. 21 is the paramount principle on which rights
of convict are based, this must be considered along
with rights of victims or deceased's family as also
societal consideration.
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lodged with police - If the offence under the Code
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s.154 Cr.P.C. and onward would become
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vehicle accident, right is available to a legal
representative of the deceased or the agent of the
legal representative to lodge a claim for
compensation under the provisions of the Act -
Therefore, a person claiming to be a legal
representative has the locus to maintain an
application for compensation u/s.166 of the Act,
either directly or through any agent, subject to result
of a dispute raised by the other side on this issue
- High Court erred in law in setting aside the
judgment of the Tribunal by ignoring the fact that
the respondent-Insurance Company had not
pressed issue of maintainability before the Tribunal
nor had it pleaded and led evidence in respect to
the said issue - Whether or not appellant is legal
representative of the deceased is an issue of fact
which could not be decided by the High Court for
the first time in a writ petition which could only be
entertained under Art. 227 of the Constitution for
limited purpose - Order of Tribunal restored -
Constitution of India, 1950 - Arts. 226, 227 - Code
of Civil Procedure, 1908 - s.2(11) - Mizoram Motor
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