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ADMINISTRATIVE LAW:
(1) (i) Natural justice - Rules of - Held: Are not
rigid, immutable or embodied rules - To an extent
there has been a shift from the earlier thought that
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sufficient to vitiate action.

(ii) Natural justice - Doctrine of audi alteram
partem - Object of - Held: Is to strike at
arbitrariness and want of fair play.
(Also see under:  Contract)

M/s. A.S. Motors Pvt. Ltd. v. Union of India
and Ors. ... 409
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Judicial review of - Held: Monopoly in the trade of
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and reframe, change and rechange, adjust and
readjust its policy, which cannot be declared as
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Policy was better - Judicial Review.
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the rule of law envisaged under Art.14 of the
Constitution - However, onus to prove
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s.14 - Foreign Liquor (Compounding Blending,

Bottling) Rules, 1975 - r.4. - Constitution of India,
1950 - Art. 14 - Evidence Act, 1872 - s.10 - Onus
to prove.
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State of Kerala and Ors. v. Kandath
Distilleries .... 1053

(3) Colourable exercise of power.
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Notifications) .... 978

ADVOCATES ACT, 1961:
s. 49.
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APPEAL:
(1) Appeal against conviction - Dismissed - Plea
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have decided the appeal on merits in absence of
appellant's counsel - Held: Not tenable - Court
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adjourn the matter if both appellant or his counsel
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prudence or indulgence, do so - It can dispose of
the appeal after perusing the record and judgment
of trial court.
(See under:  Prevention of Corruption Act, 1988)

K.S. Panduranga v. State of Karnataka .... 155

(2) Appellate jurisdiction of High Court - In criminal
appeal - Held: As a first court of appeal, High
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Bakshish Ram & Anr. v. State of Punjab .... 732
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NEGOTIABLE INSTRUMENTS LAWS
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CIRCULARS/GOVERNMENT ORDERS/
NOTIFICATIONS:
(1) Circular No.8/4/83-FF(P) dated 31.1.1983
issued by Ministry of Home Affairs.
(See under:  Swatantrata Sainik Samman
Pension Scheme, 1980) .... 788

(2) Circulars - Held: Executive instructions which
have no statutory force, cannot override law -
Therefore, any notice, circular, guidelines, etc.
which run contrary to statutory laws, cannot be
enforced - In the instant case, circulars issued by
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taken note of - Issuance of such circulars amounts
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tantamounts to colourable exercise of power.

Rajasthan State Industrial Development and
Investment Corporation v. Subhash Sindhi
Cooperative Housing Society Jaipur & Ors. .... 978

CODE OF CIVIL PROCEDURE, 1908:
(1) O. 6, r. 15(4).

(See under: Election Laws) .... 1107

(2) O. 21, rr.84, 85 and 86.
(See under: Income Tax Act, 1961) .... 1

CODE OF CRIMINAL PROCEDURE, 1973:
(1) s.161, Explanation - Police statement -
Omission of a fact or circumstance - The question
whether omission amounts to contradiction is a
question of fact which is to be determined by court.
(Also see under: Penal Code, 1860)

Satya Pal v. State of Haryana & Anr. .... 745

(2) s. 357(3).
(See under: Sentence/Sentencing) .... 104

(3) s.482 - Defamatory news item - In local edition
of a newspaper - Complaint against Editor and
Resident Editor alleging defamation - Editor
sought quashing of the complaint on the ground
that he was not aware of offending news item as
he was stationed at different place - High Court
quashed the complaint against the Editor - Held:
High Court quashed the prosecution on erroneous
assumption of fact - In view of scheme of Press
and Registration of Books Act and in view of
presumption provided u/s. 7 thereof, Editor is
responsible for publication of a news item - Press
and Registration of Books Act, 1867 - s.7.

Gambhirsinh R. Dekare v. Falgunbhai
Chimanbhai Patel and Anr. .... 719

COMPANIES ACT, 1956:
Jurisdiction.
(See under:  Recovery of Debts Due to
Banks and Financial Institutions Act, 1993) .... 207



1143 1144

CONDUCT OF ELECTION RULES, 1961:
r.94-A, Form No.25.
(See under:  Election Laws) .... 1107

CONSTITUTION OF INDIA, 1950:
(1) Art. 12 - Instrumentality and agency of
Government - Determination - Criteria - Discussed
- Held: The Company in question is an authority u/
Art. 12.

Balmer Lawrie & Co. Ltd. & Ors. v. Partha
Sarathi Sen Roy & Ors. .... 1018

(2) Art. 14.
(See under:  Administrative Law) .... 1053

(3) Art. 14 - Doctrine of discrimination - Held: Art.
14 does not envisage negative equality - Doctrine
of discrimination is applicable only when invidious
discrimination is meted out to equals, similarly
circumstanced without any rational basis or to
relationship that would warrant such discrimination.

Rajasthan State Industrial Development and
Investment Corporation v. Subhash Sindhi
Cooperative Housing Society Jaipur & Ors. .... 978

(4) Arts. 14 and 16.
(See under: Service Law) .... 562

(5) Arts. 14 and 16 - Valid classification - A
classification to be valid, must be based on just
objective and differentiation must have reasonable
nexus to the objective sought to be achieved -
Any classification without reference to the object
sought to be achieved, would be arbitrary and
violative of the protection offered under Art.14 and
also discriminatory and violative of protection
offered under Art.16 - Quantum of discrimination
is irrelevant to a challenge based on a plea of

arbitrariness.
(Also see under:  Service Law)

Kallakkurichi Taluk Retired Official Association,
Tamilnadu, etc. v. State of Tamilnadu .... 883

(6) Arts.19(1)(a) and 19(2) - Freedom of speech
and expression - Right to receive information -
Held: Freedom of speech and expression includes
right to receive information - But such right can be
limited by reasonable restrictions under the law
made for the purpose mentioned in Art.19(2) - It
is imperative for the State to ensure availability of
the right to citizens to receive information - But
such information can be given to the extent it is
available and possible, without affecting the
fundamental right of others.
(Also see under: Drugs and Cosmetics Rules,
1945)

Indian Soaps & Toiletries Makers Association
v. Ozair Husain and Ors. .... 675

(7) Arts.19(1)(g) and 47 - Fundamental right to
trade or business in liquor - Held: In view of the
directive principles provided under Art.47, State
has exclusive right or privilege in respect of potable
liquor - A citizen has, therefore, no right to trade
or business in liquor as a beverage and the
activities, which are res extra commercium.
(Also see under:  Liquor)

State of Kerala and Ors. v. Kandath
Distilleries .... 1053

(8) Art. 30 - Linguistic educational institution -
Establishment and administration of - In a State -
By a member of linguistic non-minority in another
State - Held: In order to claim linguistic status for
an institution in any State, the institution should
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have been established and should be
administered by the persons who are minority in
such State - A non-minority in another State cannot
establish, administer and run such institution.

Dayanand Anglo Vedic (DAV) College Trust
and Management Society v. State of
Maharashtra and Anr. .... 821

(9) Art. 32 - Powers under - Exercise of - Scope
- Accused, a public servant, allegedly acquired
disproportionate assets - Trial under Prevention
of Corruption Act - Prayer for quashing of the trial
on the ground of delay - Held: No time limit can
be stipulated for disposal of criminal trial - The
delay caused has to be weighed on the factual
score, regard being had to the nature of the
offence and the concept of social justice and the
cry of the collective - In the case at hand, gravity
of the offence is not to be adjudged on the
bedrock of the quantum of bribe - An attitude to
abuse the official position to extend favour in lieu
of benefit is a crime against the collective and an
anathema to the basic tenet of democracy - Also,
on facts, delay occurred due to dilatory tactics
adopted by accused, laxity on the part of the
prosecution - The balance to continue the
proceeding against accused tilts in favour of the
prosecution - Jurisdiction under Art. 32 not
exercised to quash the proceedings - Prevention
of Corruption Act, 1988 - s.13(2) r/w s.13(1)(e).

Niranjan Hemchandra Sashittal and
Anr. v. State of Maharashtra .... 767

(10) Art. 136 - Special Leave Petition - Against
judgment of High Court dismissing the review
petition - Held: In absence of challenge to main
judgment of High Court, SLP filed challenging only

the order rejecting the review petition, is not
maintainable.

State of Assam v. Ripa Sarma .... 151

(11) Art. 142.
(See under:  Sentence/Sentencing) .... 155

(12) Art. 226 - Contractual disputes and writ
jurisdiction - Held: Generally, court should not
exercise its writ jurisdiction to enforce contractual
obligation.
(Also see under: Rajasthan State Industrial
and Investment Corporation Limited (Disposal
of Land) Rules, 1979)

The Rajasthan State Industrial Development
and Investment Corporation & Anr. v.
Diamond and Gem Development
Corporation Ltd. & Anr. .... 331

(13) (i) Art. 234 - Appointment as Civil Judge
denied - On the basis of police report alleging
association of candidate and her husband with
banned political party - Held: Since complete
papers were not placed before High Court on
administrative side, it cannot be said that there
has been meaningful consultation with High Court
as required u/Art. 234 - High Court administration
thus failed in discharging its responsibility u/Art.
234 - Direction to State Government to place the
Police Report before High Court on administrative
side.

(ii) Art. 22(1) - Appointment as Civil Judge -
Denied on the basis of police report alleging
association of candidate's husband (an advocate)
with a banned political party - Held: Candidate
cannot be made to suffer for the role of her
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husband who was discharging his duty as an
advocate in furtherance of fundamental rights
provided u/Art. 22(1) of litigants - Also as per rules
framed by Bar Council of India, an advocate is
bound to accept any brief and it is duty of advocate
to uphold the interests of his client - Constitution
of India, 1950 - Art. 22(1) - Advocates Act, 1961
- s. 49 - Bar Council of India Rules - rr. 11 and 15
- Judicial Service.
(Also see under:  Judicial Review)

Smt. K. Vijaya Lakshmi v. Govt. of Andhra
Pradesh Represented by its Secretary Home
(Courts C1) Department and Anr. .... 364

(14) Art. 297.
(See under:  International Law) .... 595

CONTRACT:
(1) Contract of employment - Amenability to judicial
review - Held: Unfair, untenable, irrational or unjust
clause in a contract hit by s.23 of Contract Act
and against public policy, is amenable to judicial
review - In the instant case, employment contract
providing termination of service of employee at
the sole discretion of employer is not justifiable -
Contract held void to that extent - Contract Act -
s. 23 - Judicial Review.

Balmer lawrie & Co. Ltd. & Ors. v. Partha
Sarathi Sen Roy & Ors. .... 1018

(2) Termination of contract by respondent-authority
- Challenged on ground of denial of a fair hearing
- Held: Termination of contract was preceded by
a show-cause notice issued to appellant and a
hearing provided to it by competent authority -
Issue of show-cause notice and disclosure of
material on the basis of which action was

proposed to be taken was in compliance with
fairness to appellant - Absence of any allegation
of mala fides against those taking action as also
the failure of appellant to disclose any prejudice,
indicated that procedure was fair and in substantial
compliance with requirements of audi alteram
partem.

(ii) Contract for collection of fee for using stretch
of road on National Highway - Awarded to
appellant - Contract subsequently terminated by
respondent-authority - Termination challenged -
Held: Reports submitted by the agency employed
by respondent-authority clearly showed that
appellant-contractor was indulging in malpractices
- It was abusing its position as a contractor, putting
the public at large to unnecessary harassment and
demanding money not legally recoverable from
them - Appellant-contractor, thus, not entitled to
claim any relief.

(iii) Termination of contract by respondent-authority
- Forfeiture of performance security - Held:
Justified - Such forfeiture was available to
respondent-authority under the terms of contract,
and provisions of s.74 of Contract Act did not
forbid the same - An aggrieved party is entitled to
receive compensation from the party who has
broken the contract whether or not actual damage
or loss is proved to have been caused by the
breach - Contract Act, 1872 - s.72.

(iv) Termination of contract - Invoking of bank
guarantee furnished by contractor - Held: Not
justified as respondent-authority had already
recovered the penalty levied and also forfeited
the performance security - Without a proper
estimation of the excess received by contractor, it
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was not open to respondent-authority to invoke
the bank guarantee.

M/s. A.S. Motors Pvt. Ltd. v. Union of India
and Ors. .... 409

(3) Terms and conditions - Interpretation - Held:
The contract is to be interpreted giving actual
meaning to words contained in the contract - It is
not permissible for court to make a new contract,
however reasonable, if parties have not made it
themselves.
(Also see under: Rajasthan State Industrial and
Investment Corporation Limited (Disposal of
Land) Rules, 1979)

Rajasthan State Industrial Development and
Investment Corporation & Anr. v. Diamond
and Gem Development Corporation Ltd.
& Anr. .... 331

CONTRACT ACT, 1872:
(1) s. 23.
(See under:  Contract) .... 1018

(2) s.72:
(See under: Contract) .... 409

CRIMES AGAINST WOMEN:
(See under:  Penal Code, 1860) .... 230,

287, 732, 745,
850 and 875

CRIMINAL LAW:
Motive - Relevance of - Held: Motive is relevant in
case where prosecution seeks to prove guilt by
circumstantial evidence - It becomes irrelevant if
offence is proved by direct evidence.

(Also see under:  Penal Code, 1860)

Subodh Nath and Anr. v. State of Tripura .... 581

DEEDS AND DOCUMENTS:
Ancient documents - Admissibility of.
(See under: Property Law) .... 394

DEVELOPMENT CONTROL REGULATIONS FOR
GREATER MUMBAI, 1991:
(See under: Urban Development) .... 478

DEVELOPMENT CONTROL RULES FOR GREATER
MUMBAI, 1967:
(See under:  Urban Development) .... 478

DOCTRINES/PRINCIPLES:
(1) Doctrine of audi alteram partem - Object of.
(See under:  Administrative Law; and
Contract) .... 409

(2) Doctrine of election.
(See under:  Recovery of Debts Due to
Banks and Financial Institutions Act, 1993) .... 207

(3) Doctrine of estoppel by election - Basis of.

Rajasthan State Industrial Development and
Investment Corporation & Anr. v. Diamond
and Gem Development Corporation Ltd.
& Anr. .... 331

DRUGS AND COSMETICS ACT, 1940:
(See under:  Drugs and Cosmetics Rules,
1945) .... 675

DRUGS AND COSMETICS RULES, 1945:
Drugs - Ingredients of - Disclosure - Vegetarian/
non-vegetarian - High Court in writ jurisdiction
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directing drug manufacturers to display a particular
symbol in packages of drugs other than life saving
drugs to identify the ingredients of 'non-vegetarian'/
'vegetarian' origin - Held: Under Rules, Central
Government in consultation with Drug Technical
Advisory Board is empowered to decide whether
any amendment is to be made in relevant Rules
showing the ingredients of vegetarian or non-
vegetarian origin or to provide a symbol - Without
fruitful consultation with Advisory Board, no
amendment can be made or suggested to change
the label of drugs and cosmetics - Advisory Board
had already opined that labelling of drugs as
'vegetarian' or 'non-vegetarian' or 'from animal
sources' is not desirable - High Court u/Art. 226
had no jurisdiction to direct the Executive to enact
a law in a particular manner, as was done in the
instant case - It was also not open to High Court
to suggest any interim arrangement as was given
by impugned judgment - Drugs and Cosmetics
Act, 1940 - Constitution of India, 1950 - Art. 226.

Indian Soaps & Toiletries Makers Association
v. Ozair Husain and Ors. .... 675

EDUCATION/EDUCATIONAL INSTITUTIONS:
(1) Admission - To medical institutions - In
Graduate and Post Graduate courses - Refusal
by Department of 'AYUSH' to grant permission to
medical institutions to admit students for academic
year 2011-12 - On the ground of deficiencies in
infrastructure and teaching staff - Held: It is for
experts and not for court to judge eligibility of an
institution to conduct classes - Since experts
opined that institutions in question were not eligible
to conduct classes and also because more than

half of the session for first year course is over,
petitions dismissed - Indian Medicine Central
Council Act, 1970 - Establishment of New Medical
College, Opening of New or Higher Course of
study or Training and Increase of Admission
Capacity by a Medical College Regulations, 2003
- Indian Medicine Central Council (Permission to
Existing Medical Colleges) Regulations, 2006.

Ayurved Shastra Seva Mandal & Anr. v.
Union of India & Ors. .... 1098

(2) Irregular fixation of school staff - Staff fixation
order obtained through bogus admission of
students and misrepresentation of facts - Held:
Due to irregular fixation of staff, State exchequer
incurs heavy financial burden by way of pay and
allowances - Great responsibility, therefore, cast
on General Education Department to curb such
menace - However, investigation by police with
regard to verification of school admissions,
register etc., particularly with regard to admissions
of students in aided schools will give a wrong
signal even to students and presence of police
itself is not conducive to academic atmosphere
of schools - Directions given by High Court for
police intervention for verification of students'
strength in all aided schools, set aside - However,
direction given to State Education Department to
forthwith give effect to circular dated 12.10.2011
to issue UID Card to all school children and follow
the guidelines and directions contained in the
circular - Direction given by Director of Public
Instructions to take further action to fix the liabilities
for the irregularity committed in the school, not
interfered with - State Government to consider the
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appeal and take appropriate decision, if it is still
pending - Kerala Education Rules - Chapter XXIII
- r.12(3) r/w r.16.

State of Kerala and Ors. v. President, Parent
Teacher Assn. SNVUP and Ors. .... 66

ELECTION LAWS:
(i) Election petition - Alleging corrupt practices by
returned candidate - Whether imperative to file
additional affidavit as required under O. 6 r.15(4)
CPC, in addition to the affidavit as required by
proviso to s.83(1) of Representation of the People
Act - Held: The Act does not mandate filing of an
additional affidavit, but requires only verification -
Therefore, additional affidavit u/O. 6 r.15(4) is not
required - A composite affidavit, both in support
of averments made in the petition and with regard
to allegation of corrupt practices would be sufficient
- Representation of the People Act, 1951 - s.83(1)
- Conduct of Election Rules, 1961 - Code of Civil
Procedure, 1908 - O. 6 r. 15(4).

(ii) Election Petition - Maintainability - Petition
whether liable to summary dismissal if affidavit is
not in statutory form - Held: If there is substantial
compliance with the statutory form, petition cannot
be dismissed summarily - Just because of the
defective affidavit, petition, will not cease to be
election petition - The defects are curable -
Representation of the People Act, 1951 - s.83 -
Conduct of Election Rules, 1961 - r.94-A, Form
No.25.

G.M. Siddeshwar v. Prasanna Kumar .... 1107

ESTABLISHMENT OF NEW MEDICAL COLLEGE,
OPENING OF NEW OR HIGHER COURSE OF
STUDY OR TRAINING AND INCREASE OF
ADMISSION CAPACITY BY A MEDICAL
COLLEGE REGULATIONS, 2003:
(See under: Education/Educational
Institutions) .... 1098

ESTOPPEL:
There can be no estoppel against the law or public
policy - A statutory body cannot be estopped from
denying that it had entered into a contract which
was ultra vires.

Rajasthan State Industrial Development and
Investment Corporation v. Subhash Sindhi
Cooperative Housing Society Jaipur & Ors. .... 978

EVIDENCE:
(1) Burden of proof.
(See under:  Penal Code, 1860) .... 273

(2) Discrepancy in the version of witness - Effect
of - Court not to discard the evidence on the
ground of discrepancies, unless they are 'material
discrepancies', so as to create reasonable doubt
about credibility of witnesses.
(Also see under:  Penal Code, 1860)

Subodh Nath and Anr. v. State of Tripura .... 581

(3) Extra judicial confession - Appreciation of -
Held: An extra judicial confession is capable of
sustaining a conviction provided the same is not
made under any inducement, is voluntary and
truthful.

(ii) Medical evidence - Appreciation of - On facts,
medical evidence adduced suggests that death



1155 1156

of deceased child was caused by drowning - It is
almost impossible for water to get into the
stomach, if a body is submerged after death -
Absence of any other marks on the body of child
also supports prosecution case that the child had
died of drowning.
(Also see under:  Penal Code, 1860)

R. Kuppusamy v. State Rep. by Inspector
of Police, Ambeiligai .... 136

(4) (i) Rigor mortis - Time of death - Opinion of
doctor regarding complete vanishing of rigor
mortis from dead body after 36 hours - Held: Not
correct - Medical officer deposed contrary to rule
of medical jurisprudence - On facts, the same
could not be the basis for acquittal of accused -
Medical jurisprudence.

(ii) Discrepancy between medical and ocular
evidence - Effect - Held: Between medical and
ocular evidence, ocular evidence must be
preferred.

Umesh singh v. State of Bihar .... 797

EVIDENCE ACT, 1872:
(1) s.10 - Onus to prove.
(See under:  Administrative Law) .... 1053

(2) (1) s.60 - Oral evidence - Based on hearsay
evidence - Admissibility - Held: Such oral
evidence is not admissible.
(Also see under:  Penal Code, 1860)

Bakshish Ram & Anr. v. State of Punjab .... 732

(3) (i) s.90 - Purpose of - Held: Is to do away with
strict rules, as regards requirement of proof, which
are enforced in the case of private documents, by

giving rise to a presumption of genuineness, in
respect of certain documents that have reached a
certain age - The period is to be reckoned
backward from the date of offering of document,
and not any subsequent date, i.e., date of decision
of suit or appeal - Deeds and documents - Ancient
documents - Admissibility of.

(ii) s.110 - Presumption of title as a result of
possession - Held: Can arise only where facts
disclose that no title vests in any party.
(Also see under:  Property Law)

The State of A.P. & Ors. v. M/s. Star Bone
Mill & Fertiliser Co. .... 394

(4) s.105.
(See under:  Penal Code, 1860) .... 273

(5) s.106.
(See under:  Penal Code, 1860) .... 192

(6) s.106 - Burden of proof - Shifting of onus - In
kidnapping and murder case - Held: Once factum
of kidnapping is proved, onus would shift on
kidnapper to establish the release of kidnapped
from his custody.
(Also see under:  Penal Code, 1860)

Sunder @ Sundararajan v. State by
Inspector of Police .... 25

(7) s.113B.
(See under:  Penal Code, 1860) .... 745

EQUITY:
(See under: Rajasthan State Industrial and
Investment Corporation Limited (Disposal of
Land) Rules, 1979) .... 331
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FAMILY LAW:
(See under:  Practice and Procedure) .... 260

FOREIGN LIQUOR (COMPOUNDING, BLENDING,
BOTTLING) RULES, 1975:
r.4.
(See under:  Liquor; and Administrative
Law) .... 1053

HIGH COURT:
Jurisdiction under Companies Act, 1956.
(See under:  Recovery of Debts Due to
Banks and Financial Institutions Act, 1993) .... 207

INCOME TAX ACT, 1961:
Second Schedule; r.57 - Auction conducted by
Recovery Officer under RDDB Act held illegal and
void by High Court on ground of non-compliance
with r.57 - Held: s.29 of RDDB Act makes it clear
that the rules under Income Tax Act are applicable
only "as far as possible" and with the modification
as if the said provisions and the rules referred to
the amount of debt due under RDDB Act instead
of Income Tax Act - Phrase "as far as possible"
used in s.29 of RDDB Act can at best mean that
Income Tax Rules may not apply where it is not at
all possible to apply them having regard to the
scheme and the context of the legislation - r.57 is
mandatory in character - Equivalent pari materia
provision in O. 21, rr.84, 85 and 86 of CPC - No
reason to hold that rr. 57 and 58 are anything but
mandatory in nature - Breach of the requirements
under those Rules will render the auction non-est
in the eyes of law - Code of Civil Procedure, 1908
- O. 21, rr.84, 85 and 86 - Interpretation of Statutes.

C.N. Paramsivan & Anr. v. Sunrise Plaza
TR. Partner & Ors. .... 1

INDIAN MEDICINE CENTRAL COUNCIL ACT, 1970:
(See under:  Education/Educational
Institution) .... 1098

INDIAN MEDICINE CENTRAL COUNCIL
(PERMISSION TO EXISTING MEDICAL
COLLEGES) REGULATIONS, 2006:
(See under:  Education/Educational
Institution) .... 1098

INTERNATIONAL CONVENTIONS AND TREATIES:
(i) Declaration on Principles of International Law
Concerning Family Relations and Co-operation
Between States in accordance with the Charters
of United Nations.

(ii) United Nations Convention on the Law of the
Sea, 1982 - Articles 97and 100.
(See under:  International Law) .... 595

INTERNATIONAL LAW:
Incident of firing by officers of naval staff of Italy
deployed on merchant ship of Italy - Resulting in
death of two persons on Indian Fishing Vessel -
FIR against two officers u/s. 302/34 IPC lodged
in State of Kerala - State Police investigated the
matter and arrested the accused - Held: Action
by State of Kerala was without jurisdiction because
the incident took place within Contiguous Zone
on which the State did not have jurisdiction - Also
because in the case, two sovereign countries were
involved and one country had already initiated
criminal proceedings against the accused, State
of Kerala as one of the units of the federal unit
would not have authority to try the accused -
'Declaration on Principles of International Law
Concerning Family Relations and Co-operation
between States in accordance with the Charters
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legislat ion for the first time - Once the
incorporation is made, the provisions incorporated
become an integral part of the statute in which it
is transposed - Thereafter there is no need to
refer to the statute from which the incorporation is
made and any subsequent amendment made in it
has no effect on the incorporating statute.
(Also see under:  Income Tax Act, 1961)

C.N. Paramsivan & Anr. v. Sunrise Plaza
TR. Partner & Ors. .... 1

(2) Purposive construction.
(See under:  Service Law) .... 460

INVESTIGATION:
Slow and shoddy investigation - Effect on the
prosecution case - Held: On facts, keeping in view
the unruly and violent background of accused-
appellant, truthfulness of prosecution case to be
tested on the intrinsic worth of prosecution
evidence leaving aside the failings of police
investigation.
(Also see under:  Penal Code, 1860)

Shabir Ahmed Teli v. State of Jammu &
Kashmir .... 248

JUDICIAL REVIEW:
(1) Concerning appointment of a civil judge -
Permissibility - Held: Judicial review in such matter
is permissible, if there is any breach or departure
from Art. 234 or Judicial Service Rules -
Constitution of India, 1950 - Arts. 226 and 234 -
Judicial Service.

Smt. K. Vijaya Lakshmi v. Govt. of Andhra
Pradesh Represented by its Secretary
Home (Courts C1) Department and Anr. .... 364

of United Nations' has to be conducted at federal
level and not at provincial level - The incident
cannot be said to be an "incident of navigation"
within the meaning of Art. 97 of UNCLOS - By
virtue of extension of the provisions of IPC and
Cr.P.C. to contiguous zone, Union of India is
entitled to take cognizance, investigate and try
the accused - But the same is subject to the
provisions of Art. 100 of UNCLOS - Direction to
Union of India to set up Special Court to try the
case - Accused can also invoke provisions of
Article 100 of UNCLOS whereupon the question
of jurisdiction to investigate into the incident and
for the courts in India to try the accused would be
considered - If found that both the countries i.e.
India as well as Italy have concurrent jurisdiction
over the matter, the directions passed in this
judgment will continue - Penal Code, 1860 - ss.
302, 307, 427 r/w s.34 - Suppression of Unlawful
Acts Against Safety of Maritime Navigation and
Fixed Platforms on Continental Shelf Act, 2002 -
s.3 - United Nations Convention on the Law of the
Sea, 1982 - Articles 97and 100 - Maritime Zones
Act, 1976 -Declaration on Principles of
International Law Concerning Family Relations and
Co-operation Between States in accordance with
the Charters of United Nations Constitution of
India, 1950 Article 297.

Republic of Italy and Ors. v. Union of India
and Ors. .... 595

INTERPRETATION OF STATUTES:
(1) Legislation by incorporation - Effect - Held:
The effect of legislation by incorporation of the
provisions of an earlier Act into a subsequent Act
is that the provisions so incorporated are treated
to have been incorporated in the subsequent

1159
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(2) Judicial discretionary decision - Court cannot
impede the exercise of discretion of an authority
acting under the Statute by issuing writ of
Mandamus - Writ - Writ of mandamus.
(Also see under:  Administrative Law)

State of Kerala and Ors. v. Kandath
Distilleries .... 1053

(3) Judicial review - Scope of.
(See under:  Service Law) .... 956

(4) (See under:  Contract) .... 1018

JUDICIAL SERVICE:
(See under: Constitution of India, 1950; and
Judicial Review) .... 364

JUVENILE JUSTICE (CARE AND PROTECTION OF
CHILDREN) ACT, 2000:
(1) Conviction u/s. 307 IPC - Plea of juvenility
before Supreme Court - Held: Accused was a
juvenile on the date of incident - Therefore,
sentence awarded by courts below set aside -
Records directed to be placed before Juvenile
Justice Board - Penal Code, 1860 - s.307.

Kamlendra Singh @ Pappu Singh v. State
of M. P. .... 236

(2) s.7A; and proviso, s.20 -  2006 amendment -
Explanation - Applicability of the Act - To offence
committed prior to commencement of the Act -
Held: In view of the provisions in ss.7A and 20,
the Act would be applicable - In the instant case,
accused was below 18 years on the date of
commission of the offence, and, as such, would
be treated as juvenile under the provisions of the
Act - Therefore, case qua the juvenile accused

remitted to Juvenile Justice Board - Penal Code,
1860 - s.302/34.
(Also see under:  Penal Code, 1860)

Subodh Nath and Anr. v. State of Tripura .... 581

JURISDICTION:
(See under:  West Bengal Kerosene Control
Order, 1968) .... 263

KERALA ABKARI ACT (1 OF 1077):
s.55(a) - Conviction - For illegal trade in liquor -
Trial court sentenced the accused to seven years
imprisonment and imposed fine of Rs.1 lakh with
default clause - High Court reduced the sentence
to five years imprisonment and enhanced the
amount of fine to Rs.2 lakhs - Notice by Supreme
Court limited on the question of sentence - Held:
In view of circumstances of the case that accused
was only a driver of the lorry in which the goods
were transported, and investigating agency did
not make any endeavour to expose the racketeers,
the sentence of accused is reduced to three years
imprisonment and fine is reduced to Rs.1 lakh.

Rajamani v. State of Kerala .... 187

KERALA EDUCATION RULES, 1959:
(1) Chapter XIV A - r.7A(3) r/w r.51A.
(See under: Service Law) .... 460
(2) Chapter 23 - r.12(3) r/w r.16.
(See under:  Education/Educational
Institution) .... 66

LAND ACQUISITION:
(1) Acquisition of land owned by Government -
Whether permissible - Held: If the Government has
complete ownership, such land cannot be
acquired, but if some private rights have been
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created in such land or the land has some
encumbrances, such land can be acquired - In the
instant case, the subject land though owned by
Government, encumbrance was created by giving
possessory rights to the private party and, as such,
could have been acquired under Land Acquisition
Act - Land Acquisition Act, 1894 - s.4 r/w. s,
17(1)(iv).

Saraswati Devi (D) By Lr. v. Delhi devt.
Authority & Ors. .... 922

(2) Release of land from acquisition - Agreement
for sale of land, after it was notified u/s.4 of Land
Acquisition Act - Challenge to the acquisition
proceedings by the vendor and vendee dismissed
with liberty to ask for release of the land on the
ground of parity - Writ petition by vendee for
release of the land allowed - Held: High Court
wrongly directed release of the land - The
agreement to sell, entered into subsequent to the
Notification under Land Acquisition Act, did not
create any title in favour of the vendee - Rajasthan
Land Acquisition Act, 1953 - s.4.

Rajasthan State Industrial Development and
Investment Corporation v. Subhash Sindhi
Cooperative Housing Society Jaipur & Ors. .... 978

(3) (See under: Rajasthan State Industrial and
Investment Corporation Limited (Disposal of
Land) Rules, 1979) .... 331

LAND ACQUISITION ACT, 1894:
s. 4 r/w. s, 17(1)(iv).
(See under: Land Acquisition) .... 922

LIQUOR:
Application for licence for setting up distillery unit

- Non-consideration of - After intervention of the
Court, application considered and then rejected
by competent authority - Courts below quashed
the rejection order directing grant of the licence -
Held: Courts below wrongly directed grant of
distillery licence by issuing writ of mandamus -
Grant of the same was within the discretionary
power of the competent authority - Court should
not have interfered with the same, unless the
applicant established a better claim over others,
which the applicant failed - Abkari Act - s.14 -
Foreign Liquor (Compounding, Blending, Bottling)
Rules, 1975 - r.4.
(Also see under: Constitution of India, 1950)

State of Kerala and Ors. v. Kandath
Distilleries .... 1053

MAHARASHTRA OWNERSHIP FLATS
(REGULATION OF THE PROMOTION OF
CONSTRUCTION, SALE, MANAGEMENT AND
TRANSFER) ACT, 1963:
ss.2(c), 3(2), 4, 7(2) & 13.
(See under:  Urban Development) .... 478

MAHARASHTRA REGIONAL AND TOWN PLANNING
ACT, 1966:
ss.44, 45, 47, 52 to 57.
(See under:  Urban Development) .... 478

MAHARASHTRA UNIVERSITIES ACT, 1994:
s.115.
(See under:  Service Law) .... 303

MARITIME ZONES ACT, 1976:
(See under:  International Law) .... 595



1165 1166

MAXIMS:
(i) Nemo dat quid non habet,

(ii) Nemo plus juris tribuit quam ipse habet.
(See under: Property Law) .... 394

MEDICAL JURISPRUDENCE:
(See under:  Evidence) .... 797

MINERAL CONCESSION RULES, 1960:
(i) rr. 64A, 64B, 64C and 64D - Mining lease for
extracting lead and zinc - Recovery of royalty in
respect of minerals extracted by lessee -
Methodology for calculation of royalty -
Notifications issued by Central Government from
time to time - Notification dated 11.04.1997
substituted by Notification dated 12.09.2000 -
Held: High Court has rightly opined that lessee-
company was not liable to pay royalty on the
tailings as they had not been taken out of the
leased area and that as per r.64C, unless dumped
tailings or rejects are consumed by lessee, no
royalty can be collected on such tailings or rejects
- By virtue of Notification dated 12.09.2000 read
with the relevant Rules, lessee-company is to pay
royalty only on the contents of metal in the ore
produced and not on the metal contained in the
tailings, rejects or slimes which had not been
taken out of the leased area and which had been
dumped into dumping ground of leased area.

(ii) rr. 64A, 64B, 64C and 64D - Mining lease for
extracting lead and zinc - Recovery of royalty in
respect of minerals extracted by lessee - Dispute
over methodology for calculation of royalty -
Direction issued by High Court remitting the matter
to mining engineer for re-computing the royalty
payable on lead and zinc contained in the ore

produced - Held: As the metal concentrate taken
out from the leased area was known to parties, it
was not necessary to have any further details
regarding the ore produced by lessee-company -
Direction accordingly quashed - Mines And
Minerals (Development and Regulation) Act, 1957
- s.9.

State of Rajasthan & Ors. v. Hindustan zinc
ltd. & Anr. .... 704

MUMBAI MUNICIPAL CORPORATION ACT, 1888:
ss.337, 351 and 354A.
(See under:  Urban Development) .... 478

NARCOTIC DRUGS AND PSYCHOTROPIC
SUBSTANCES ACT, 1985:
s.8/21 (c) - Conviction on the ground of seizure of
contraband goods from accused - Non-production
of contraband goods before court - Effect of -
Held: As prosecution has not produced before
court, the brown sugar alleged to have been seized
from appellants and has also not offered any
explanation therefor and as evidence of witnesses
to seizure does not establish seizure of brown
sugar from appellants, judgment of courts below
convicting the appellants are set aside.

Vijay Jain v. State of Madhya Pradesh .... 293

NEGOTIABLE INSTRUMENTS ACT, 1881:
ss.118(a), 138 and 139 - Dishonour of cheque -
Conviction set aside by High Court - Held: Justified
- Appellant failed to establish that cheque in fact
had been issued by respondent towards
repayment of personal loan - Absence of any
documentary or other evidence in that regard -
Besides, cheque was presented on the day
following altercation between parties - Also,
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complaint lodged does not specify the date on
which loan amount was advanced - Nor does the
complaint indicate the date of its lodgment -
Defence succeeded in dislodging the
complainant-appellant's case on the strength of
convincing evidence of rebuttal and thus
discharged the burden envisaged u/ss. 118 (a)
and 139 - Appellant's case in the realm of grave
doubt - Acquittal of respondent confirmed -
Banking Public Financial Institut ions and
Negotiable Instruments Laws (Amendment) Act,
1988.

Vijay v. Laxman and Anr. .... 80

ORISSA CIVIL SERVICES (CCA) RULES, 1962:
r.12(4).
(See under:  Service Law) .... 862

PENAL CODE, 1860:
(1) ss.84, 299, 302 and 449 - Murder - Defence
of insanity - Accused-appellant repeatedly
assaulted his paternal aunt with a 'aruval' and
thereby caused her death - Conviction of appellant
- Plea of insanity by appellant seeking protection
u/s.84 - Held: Physical and mental condition of
accused at the time of commission of offence, is
paramount for bringing the case within purview of
s.84 - In the case on hand, there is no evidence
as to unsoundness of mind of appellant-accused
at the time of occurrence - Further, appellant was
examined as a defence witness and according to
trial Judge, as a witness, he made his statement
clearly and cogently, and meticulously followed
court proceedings - Trial Judge, after noting
appellant's statement u/s. 313 CrPC concluded
that he could not be termed as an "insane" person
- Appellant failed to discharge the burden as

stated in s.105 of Evidence Act - Evidence Act,
1872 - s.105.

Mariappan v. State of Tamil Nadu .... 273

(2) s.148, s.302 r/w s.149, ss.452 and 325 r/w
s.149 - Murder - Unlawful assembly assaulted the
victim with various weapons resulting in his death
- One injured eye-witness - Conviction of accused-
appellants - Held: Justified - No reason to
disbelieve the version of injured eye-witness, the
mother of victim who sustained injuries while trying
to save her son - Also, as per medical evidence,
injuries received by victim were sufficient to cause
death in the ordinary course of nature - High Court
rightly concluded that appellants caused fatal
blows.
(Also see under:  Sentence/Sentencing)

Ramswaroop and Another v. State of
Madhya Pradesh .... 198

(3) s.302 - Assault with deadly weapon on vital
part of body causing death of a person -
Conviction u/s.302 - Held: Justified - Appellant
chose sharp side of 'darat' cutting through the skull
of deceased resulting in exposing the brain tissue
- Five witnesses stated in unison, that appellant
was in the process of inflicting a second blow on
the deceased, when they caught hold of him - In
such a situation, it would be improper to treat/
determine culpability of appellant by assuming that
he had inflicted only one injury on deceased -
Appellant must be deemed to have committed
offence of 'culpable homicide amounting to
murder' u/s.302, as he had struck 'darat' blow,
with the intention of causing such bodily injury,
which he knew was so imminently dangerous, that
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it would in all probability cause death of victim.

Som Raj @ Soma v. State of H.P. .... 433

(4) s.302 - Murder - Life imprisonment - Homicidal
death of 10 months old girl child due to drowning
- Conviction of appellant-father by courts below
on basis of extra-judicial confessional statement -
Held: Justified - Extra judicial confessional
statement attributed to appellant found to be
voluntary, truthful and unaffected by any inducement
that could render it unreliable or unworthy of
credence - It was made almost immediately after
commission of the crime - Corroboration by
medical evidence and deposition of other
witnesses.
(Also see under:  Evidence)

R. Kuppusamy v. State Rep. by Inspector
of Police, Ambeiligai .... 136
(5) s.302/34 - Death of woman allegedly caused
by poisoning by her husband and his relatives -
Conviction by courts below, solely on the basis of
ocular testimony of doctor who had conducted
postmortem - Held:  Inquest report, postmortem
report and Chemical Examiner's report do not
show that death occurred due to poisoning -
Prosecution failed to establish beyond reasonable
doubt that poison was administered to deceased
- Courts below wrongly shifted onus on accused
persons to prove that they were not guilty - Burden
to prove guilt is on prosecution and only when this
burden is discharged, accused are required to
prove any fact within their special knowledge u/
s.106 of Evidence Act - Conviction set aside -
Evidence Act, 1872 - s.106.

Joydeb Patra & Ors. v. State of West
Bengal .... 192

(6) s. 302 r/w s. 34 - Murder - Deceased was
shot at with revolver and rifle - Several accused -
Conviction of accused-appellant - Held: Justified
- Statement of related eye-witness was rightly
treated as FIR - His evidence supported by other
witnesses - Claim of appellant that he was falsely
implicated not tenable - His conviction based on
evidence on record and on proper appreciation
of the same - Arms Act - s.27.
(Also see under: Evidence)

Umesh Singh v. State of Bihar .... 797

(7) s.302/s.34 - Conviction by courts below - Held:
First appellant is guilty of offence u/s.302 -
Prosecution case is supported by eye-witness
account corroborated by reliable evidence direct
as well as circumstantial - Therefore, his conviction
upheld.

Subodh Nath and Anr. v. State of Tripura .... 581

(8) s.302 r/w ss.34, 143 and 148 - Murder - Of
husband, by wife's father and uncles - Five accused
- Conviction of three accused (appellants) u/s.302
r/w s.34 - Held: Justified - Deceased was done to
death in furtherance of common intention - The
fact that two of the appellants held deceased and
facilitated third appellant to give fatal blow and
made no effort to prevent him from assaulting the
deceased leads to irresistible and inescapable
conclusion that appellants shared common
intention.

(ii) s.34 - Scope of - Common intention - Held:
s.34 lays down a principle of joint liability in doing
a criminal act - Common intention is gathered
from the manner in which the crime has been
committed, the conduct of accused soon before
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and after the occurrence, the determination and
concern with which the crime was committed, the
weapon carried by accused and from the nature
and injury caused by one or some of them - For
arriving at a conclusion whether accused had
common intention to commit an offence of which
they could be convicted, totality of circumstances
must be taken into consideration.

Goudappa & Ors. v. State of Karnataka .... 547

(9) ss. 302, 307, 427 r/w s.34.
(See under:  International Law) .... 595

(10) s.304B - Dowry death - Conviction by courts
below - Held: Prosecution failed to establish its
case beyond reasonable doubt - Courts below
committed an error in convicting the accused -
Evidence Act, 1872 - s.113-B.

Bakshish Ram & Anr. v. State of Punjab .... 732

(11) ss.304B and 498A - Prosecution u/ss. 302/
34 and 304B - Acquittal by trial Court - Conviction
by High Court u/ss. 304B and 498A - Held:
Justified - In view of the prosecution evidence,
High Court rightly held that deceased was
subjected to demand of dowry as well as cruelty
and harassment in connection with such demand,
soon before her death - High Court also rightly
drew presumption u/s.113 B of Evidence Act that
appellant-accused caused dowry death - Evidence
Act, 1872 - s.113B.

Satya Pal v. State of Haryana & Anr. .... 745
(12) ss.304B and 498A - Prosecution under - Of
husband and his relatives - Conviction by courts
below - Plea of relatives that they were living
separately and act of cruelty cannot be attributed
to them - Appeal confined to relatives - Held: Case

of relatives not covered either u/s. 304B or u/
s.498A - Act of cruelty or harassment against
deceased not established - Therefore, relatives
cannot be held guilty u/ss.304B and 498A.

Bharat Bhushan & Anr. v. State of
Madhya Pradesh .... 230

(13) s.307.
(See under:  Juvenile Justice (Care and
Protection of Children) Act, 2000) .... 236

(14) s.324 - Conviction - For causing firearm injury
to victim - Held: Justified - Medical evidence and
deposition of witnesses made it clear that the injury
was caused by firearm - In the circumstances,
solely because the 'katta' was not recovered,
prosecution version should not be disbelieved.

Gopal Singh v. State of Uttarakhand .... 104

(15) ss.364A, 302 and 201 - Kidnapping for
ransom and murder - Of seven year old boy -
Circumstantial evidence - Conviction and death
sentence by courts below - Held: Conviction as
well as the sentence does not call for interference
- Kidnapping and demand of ransom proved by
witnesses - Factum of kidnapping having been
proved, the inference of consequential murder is
liable to be presumed in the absence of discharge
of onus by kidnapper to prove the release of
kidnapped - In the circumstances of the case,
charge of murder also proved - In view of various
aggravating circumstances and lack of any
mitigating circumstance, award of death sentence
justified - Evidence Act, 1872 - s.106 - Sentence/
Sentencing - Death sentence.

Sunder @ Sundararajan v. State by
Inspector of Police .... 25
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(16) ss. 376 and 506B - Rape - Courts below
though found that intercourse was with consent of
prosecutrix, but convicted the accused as
prosecutrix was 14 years of age - Held: Conviction
justified - In view of the age of prosecutrix, her
consent has no consequence.

Kailash @ Tanti Banjara v. State of
Madhya Pradesh .... 875

(17) ss.376(2)(g), 366, 342 and 506 - Gang rape
of girl below 16 years of age - Conviction by trial
court relying on evidence of prosecutrix - High
Court acquitted the accused - Held: High Court
committed error of law in ignoring the evidence of
prosecutrix - Case remitted to High Court.

State of Haryana v. Basti Ram .... 850

(18) ss. 376 and 450 - Rape - Consent -
Connotation of - Explained - Held: The evidence
on record is clear that victim was not a willing
party to sexual intercourse committed by accused
and it cannot be said that she voluntarily
participated in it after fully exercising her choice
in favour of assent - Nor can it be held that
accused was falsely implicated in the offences.

Roop Singh v. State of Madhya Pradesh .... 287

PONDICHERRY KHADI AND VILLAGE INDUSTRIES
BOARD ACT, 1980:
ss.3 and 15.
(See under:  Service Law) .... 562

POONA UNIVERSITY ACT, 1974:
(See under:  Service Law) .... 303

PRACTICE AND PROCEDURE:
Consolidation of proceedings in two suits - Suits

filed by husband before Family Court - One
seeking divorce and other seeking permanent and
temporary injunction restraining the wife from
entering matrimonial home - In the second suit
ex-parte ad interim injunction granted - Plea of
wife to consolidate both the proceedings, rejected
by Family Court - Appeal by wife praying for
consolidation of two proceedings - High Court
stayed operation of ex-parte ad interim injunction
as well as hearing of both the suits - Held: High
Court committed mistake in granting a relief which
was not even prayed for - Order of High Court set
aside - Both the suits directed to be consolidated
and tried together.

Arvind Kumar Sharma v. Vineeta Sharma
& Anr. .... 260

PRESS AND REGISTRATION OF BOOKS ACT, 1867:
s.7.
(See under:  Code of Criminal Procedure,
1973) .... 719

PREVENTION OF CORRUPTION ACT, 1988:
(1) (i)  s.7, s.13(1)(d) r/w s.13(2) and s.20 -
Conviction of accused-appellant u/s.7 and u/
s.13(1)(d) r/w s.13(2) - Held: On facts, justified -
Demand and acceptance of illegal gratification is
a condition precedent for constituting an offence
under the Act - Statutory presumption u/s.20 can
be dislodged by accused by bringing on record
some evidence, either direct or circumstantial, that
money was accepted other than for the motive or
the reward - In the case at hand, explanation
offered by appellant does not deserve any
acceptance - Prosecution established the factum
of recovery from appellant and also proved the
demand and acceptance of illegal gratification by
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appellant as motive/ reward for showing official
favour to complainant.

(ii)  s.20 - Statutory presumption - Can be
dislodged by accused by bringing on record some
evidence - Duty of court in this regard - Held:
When some explanation is offered, court is obliged
to consider the explanation u/s.20 on the
touchstone of preponderance of probability - It is
not to be proven beyond all reasonable doubt.
(Also see under:  Appeal)

K.S. Panduranga v. State of Karnataka .... 155

(2) s.13(2) r/w s.13(1)(e).
(See under:  Constitution of India, 1950) .... 767

PROPERTY LAW:
Ownership and title - Suit filed by respondent in
1974 on basis of registered sale deed dated 11-
11-1959 for declaration of title - Trial court decreed
the suit, holding that appellant-Government was
not the owner of the suit property, and that
respondent had a better title over it - Order upheld
by High Court - Held: Courts below erred in
ignoring the revenue record, particularly, the
documents showing that the Government was the
absolute owner of suit property since 1920 -
Unless vendor of respondent had valid title, latter
could not claim any relief whatsoever from court -
There was clear admission by respondent that
vendor had no title over suit property, and had
executed sale deed in its favour by way of
misrepresentation - Documents on record
established vendor merely a lessee of appellant-
Government - Sale deed relied upon by
respondent was invalid and inoperative - Suit filed
by respondent dismissed - Maxims - Nemo dat

quid non habet and Nemo plus juris tribuit quam
ipse habet.

State of A.P. & Ors. v. M/s. Star Bone Mill
& Fertiliser Co. .... 394

RAJASTHAN LAND ACQUISITION ACT, 1953:
(1) s.4.
(See under:  Land Acquisition) .... 978

(2) ss. 4 and 6.
(See under: Rajasthan State Industrial and
Investment Corporation Limited (Disposal
of Land) Rules, 1979) .... 331

RAJASTHAN LAND REVENUE (INDUSTRIAL AREA
ALLOTMENT) RULES, 1959:
r.11-A.
(See under: Rajasthan State Industrial and
Investment Corporation Limited (Disposal
of Land) Rules, 1979) .... 331

RAJASTHAN STATE INDUSTRIAL AND
INVESTMENT CORPORATION LIMITED
(DISPOSAL OF LAND) RULES, 1979:
r.24 - Land notified for public purpose -
Possession of land taken over by State
Government and handed over to appellant-RIICO
- Appellant allotted the land to respondent-
company, to facilitate establishment of an Industrial
Estate - Lease deed executed - Appellant
cancelled the lease deed on ground of non-
completion of project within stipulated period, and
took back possession of land - Held: The allotment
was made on "as-is-where-is" basis which was
accepted by respondent-company without any
protest - Terms of lease deed made it clear that
no obligation was placed upon appellant to
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provide to the respondent the access road - The
entire project was to be completed within five
years, but construction was made just on a fraction
of allotted land - Lease deed also contemplated
that, lessee will not transfer nor sub-let nor
relinquish rights without prior permission from
appellant - However, respondent-company had
negotiated with a third party for development of
the land - Cancellation of allotment was made by
appellant in exercise of its power under r. 24 of
1979 Rules read with the terms of lease
agreement - Respondent-company did not resort
to any of the statutory remedies, rather preferred
a writ petition which could not have been
entertained by High Court - Order of cancellation
of allotment in favour of respondent-company
restored - Rajasthan Land Revenue (Industrial area
allotment) Rules, 1959 - r.11-A - Rajasthan Land
Acquisition Act, 1953 - ss. 4 and 6.
Rajasthan State Industrial Development and
Investment Corporation & Anr. v. Diamond
and Gem Development Corporation Ltd.
& Anr. .... 331

RANBIR PENAL CODE:
s.302 - Murder caused by gun shots - Conviction
and sentence of life imprisonment - Held: Justified
- Statements of PWs made it clear that family
members of deceased were full of fear of
appellant, who had an unruly and violent
background - Appellant used to come to house of
deceased and give to his family members open
threats of dire consequences for not giving his
daughter to him in marriage - Ocular evidence
found reliable.

Shabir Ahmed Teli v. State of Jammu
& Kashmir .... 248

RECOVERY OF DEBTS DUE TO BANKS AND
FINANCIAL INSTITUTIONS ACT, 1993:
(1) s.29.
(See under: Income Tax Act, 1961) .... 1

(2) (i) s.30 - Auction/sale by Recovery Officer - In
winding-up proceedings, appointment of Official
Liquidator by Company Court - Official Liquidator's
challenge to auction/sale before Company Court
- Jurisdiction of Company Court - Held: 1993 Act
is a complete code in itself and tribunal (DRT)
has exclusive jurisdiction for the purpose of sale
of properties for realization of dues to Banks and
financial institutions - But at the time of auction/
sale, it is required to associate the Official
Liquidator - 1993 Act clearly provides that any
person aggrieved by act of Recovery Officer can
prefer an appeal - Official Liquidator whose
association is mandatorily required, can be
regarded as person aggrieved by action taken by
Recovery Officer - In view of the fact that 1993
Act is a special legislation, appeal thereunder is
the only remedy, and Company Court has no
jurisdiction in such matter - Doctrine of election is
also not applicable in the case - Official Liquidator
can take recourse only to the mode of appeal
under 1993 Act and cannot approach the
Company Court - Companies Act, 1956 -
Jurisdiction - Doctrine - Doctrine of election.

(ii)  High Court - Jurisdiction of - Under Companies
Act - Nature of - Held: Jurisdiction of High Court
under Companies Act is ordinary in nature and
not extraordinary or inherent.

Official Liquidator, U.P. and Uttarakhand v.
Allahabad Bank and Ors. .... 207
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REPRESENTATION OF THE PEOPLE ACT, 1951:
s.83(1).
(See under:  Election Laws) .... 1107

SENTENCE/SENTENCING:
(1) Appellant convicted and sentenced by courts
below under provisions of Prevention of Corruption
Act for demand and acceptance of bribe - Plea of
appellant before Supreme Court for reduction of
sentence to period already undergone - Held: Not
tenable - Relevant statutory provisions under
Prevention of Corruption Act provide for a
minimum sentence - Where minimum sentence is
provided, it is not appropriate to exercise
jurisdiction under Art. 142 of the Constitution to
reduce the sentence on the ground of any
mitigating factor - However, regard being had to
the age and ailments of accused-appellant,
sentence of imprisonment u/s.13(1)(d) r/w s.13(2)
reduced from two years (as imposed by High
Court) to statutory minimum sentence of one year
- Prevention of Corruption Act, 1988 - s.7 and
s.13(1)(d) r/w s.13(d) - Constitution of India, 1950
- Art. 142.
(Also see under:  Prevention of Corruption
Act, 1988)

K.S. Panduranga v. State of Karnataka .... 155

(2) Death caused due to assault with various
weapons - Accused-appellants convicted u/s.302
IPC and sentenced to life imprisonment - Plea of
appellants for leniency in sentence - Held: Not
tenable, since prosecution established its case
beyond reasonable doubt, particularly, role of
appellants who caused fatal injuries - Conviction
u/s.302 having been affirmed, court cannot impose

a lesser sentence than what is prescribed by law
- Taking note of the age of appellant, he is free to
make a representation to Government for
remission - Penal Code, 1860 - s.302.
(Also see under:  Penal Code, 1860)

Ramswaroop and Another v. State of
Madhya Pradesh .... 198

(3) Death sentence.
(See under:  Penal Code, 1860) .... 25

(4) (i) Conviction u/s.324 IPC and sentence of 3
years RI for causing firearm injury to victim -
Sentence challenged as excessive - Held:
Legislature in respect of offence punishable u/
s.324 IPC has provided punishment which may
extend to 3 years or with fine or with both -
Legislative intent is to confer discretion on the
judiciary in imposition of sentence in respect of
such offence where it has not provided the
minimum sentence or made it conditional - But
discretion vested required to be embedded in
rational concepts based on sound facts - In the
instant case, the doctor did not state the injury to
be grievous but on the contrary mentioned that
there was no fracture and only a muscle injury -
Weapon used (country made pistol) fits in to the
description as provided u/s.324 IPC - Occurrence
took place almost 20 years back - Parties were
neighbours and there is nothing on record to show
that appellant had any criminal antecedents - In
the totality of facts and circumstances, sentence
of 1 year RI would be adequate - That apart,
appellant directed to pay Rs. 20,000/- to victim
towards compensation as envisaged u/s.357(3)
CrPC - Penal Code, 1860 - s.324.
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(ii) Appropriate sentence - Principle of
proportionality between crime and punishment -
Held: Punishment should not be disproportionately
excessive - Concept of proportionality allows
significant discretion to the Judge but the same
has to be guided by certain principles and
embedded in the conceptual essence of just
punishment.
(Also see under:  Penal Code, 1860)

Gopal Singh v. State of Uttarakhand .... 104

SERVICE LAW:
(1)  Appointment/Recruitment/Selection:
(i) Allocation of certain marks for NCC/Sports and
computer course certificates - The certificate
marks were made component of Interview marks
- Unsuccessful candidates challenging the
bifurcation of marks of interview - Single Judge of
High Court held the same as arbitrary and violative
of Art. 14 - Division Bench of High Court upholding
the order of Single Judge further recommended
that proficiency in NCC/Sports or Computer should
have been adjudged by the Interview Board and
marks therefor should have been added in the
range of 0 to 5 instead of 7 - Held: The method
applied by the selecting authority was not wrong
- The selection process was not discriminatory
and there was no breach of provisions of Arts. 14
and 16 of the Constitution - High Court has
imposed its own reading of the requirements of
selection process on Interview Board - It is not the
job of court to substitute what it thinks appropriate
for that which selecting authority decided as
desirable - Proposal of High Court amounts to re-
writ ing the rules for selection, which is
impermissible while exercising the power of

judicial review - Judicial Review - Scope of.

Rajya Sabha Secretariat and Ors. v.
Subhash Baloda and Ors. .... 956

(ii) (a) Appointment - Co-terminus appointment -
Entitlement of such appointees to continue in
service - Held: Respondents were engaged only
because their names were sponsored by
Chairman of Pondicherry Khadi and Village
Industries Board, a statutory body corporate - They
did not come into the service either through
Employment Exchange or through any procedure
in which they were required to compete against
other eligible candidates - Also, respondents had
been clearly told that their services were co-
terminus, and they will have no right to be employed
thereafter - It was not permissible for them to
challenge their dis-engagement when tenure of
the Chairman was over - Pondicherry Khadi and
Village Industries Board Act, 1980 - ss.3 and 15.

(b) Recruitment - Proper channel - Requirement
of - Held: Requirement of being employed through
proper channel could not be relaxed in an arbitrary
and cavalier manner for the benefit of a few
persons - This would be clearly violative of Arts.
14 and 16 of the Constitution - Constitution of
India, 1950 - Arts. 14 and 16.

Chief Executive Officer, Pondicherry Khadi
and Village Industries Board and Anr. v.
K. Aroquia Radja & Ors. .... 562

(iii) Re-appointment - Of teachers - In aided
schools in State of Kerala - Minimum continuous
service in an academic year - If a pre-requisite
for raising claim for re-appointment u/r.51A in view
of r.7A(3) - Held: Sub r. (3) of r.7A cannot be read
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in isolation, it has to be read in light of the proviso
to r.51A - Requirement of preventing the aided
school managers in creating short-term vacancies
and appointing several persons in those vacancies
so as to make them claimants u/r.51A - Looking
to the mischief or evil sought to be remedied,
purposive construction required to be adopted -
A teacher relieved from service under rr.49 and
53, is entitled to get preference for appointment
under r.51A only if the teacher has a minimum
prescribed continuous service in an academic
year as on the date of relief - Kerala Education
Rules, 1959 - Chapter XIV A - r.7A(3) r/w r.51A.

State of Kerala and Others v. Sneha
Cheriyan and Another .... 460

(iv) Selection - On the basis of competitive
examination - Evaluation of answer scripts
challenged - Defect found in 'Model Answer Key'
to one of the papers - High Court directed to
conduct fresh examination in the paper having
defective 'Model Answer Key' - Held: The entire
selection process was vitiated by use of defective
'Model Answer Key' and appointments made on
the basis of such examination would also be
rendered unsustainable - However, in the facts of
the case, instead of directing fresh examination,
correcting the defect by evaluation of answer
scripts with correct key was better option - The
re-evaluation would affect only inter-se seniority
among the candidates - The already appointed
candidates, after re-evaluation, if did not make
the grade, would not be ousted from service, but
would figure at the bottom of the select list.

Rajesh Kumar & Ors. Etc. v. State of Bihar
& Ors. Etc. .... 753

(v) Selection - School Service Commission - Post
of Headmaster - No panel/select list of candidates
prepared by Commission in accordance with
statutory regulations - Effect of - Held: Publication
of a panel was absolutely essential - Since no
panel, as envisaged under the regulations ever
came into existence, claim by respondent for
appointment on the basis of such a non-existent
panel was untenable - Directions issued keeping
in view the peculiar facts and circumstances of
the case - West Bengal School Service
Commission (Procedure for selection of persons
for appointment to the post of teachers including
Head Masters/Head Mistresses, Superintendent
of Senior Madarasa in recognized non-
Government Aided Schools and procedure for
conduct of business of the Commission)
Regulations, 1988.

Vijoy Kumar Pandey v. Arvind Kumar Rai
& Ors. .... 121

(2) Ex-cadre post - Created on the basis of a
proposal under a Scheme - Appointment on - Plea
of appointee to make it en-cadre - Held: The post
was treated as ex-cadre from the very inception
and it was well within the knowledge of the
appointee - An appointment outside the cadre
cannot be considered to be made to temporary
post borne on the cadre.

State of Orissa & Ors. v. SRI Jagabandhu
Panda .... 1080

(3) Leave encashment benefit - To teachers of
Pune University employed with Government
affiliated colleges - Held: Though 1974 Act entitled
the teachers of affiliated colleges the benefit of
leave encashment, but neither 1974 Act nor 1994
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any reason, they had the statutory protection and
benefit of the proviso to r. 5 of 1987 Rules which
provided that where permanent scientific officers
were not available for absorption under the 25%
quota, such temporary and officiating personnel
were also to be considered for promotion to the
said posts who were functioning on permanent
basis on the next lower post - U.P. Forensic
Science Laboratories Technical Officers Service
Rules, 1987 - rr.5 and 16 - U.P. Forensic Science
Laboratories Technical Officers' Service (First
Amendment) Rules 1990.

(ii) Service rules - Applicability - Effective date -
Held: The rules cannot be made effective from
the date of its preparation but will attain legal
sanctity and capable of enforcement only when
the rules are made effective - The date on which
the rules are to be made effective would be the
date when the rules are published in gazette
notification.

State of U.P. & Ors. v. Mahesh Narain Etc. .... 534

(6) Promotion - On the basis of seniority-cum-
merit - Employer laying down a bench mark,
besides the criteria fixed by promotion rules -
Propriety of - Held: Employer has discretion to fix
minimum merit having in mind requirements of
the post.

Chairman, Rushikulya Gramya Bank v.
Bisawamber Patro & Others .... 239

(7) Suspension - During further enquiry by
disciplinary authority after direction of court - Held:
Though delinquent officer was not under
suspension at the time of order of removal from
service, he was rightly directed to be deemed

Act oblige the State to extend this benefit - Merely
because University statute provides for the benefit,
it does not entitle University/College to claim
reimbursement from State as of right - State was
also justified in issuing directives to Universities
to amend their statutes - Maharashtra Universities
Act, 1994 - s.115 - Poona University Act, 1974 -
Statutes of Pune University - Statutes 424(3) and
424(C).

State of Maharashtra and Others v.
Nowrosjee Wadia College and Others .... 303

(4) Pension - Calculation of - Government order -
While calculating pension, classif ied the
employees retiring before and after 1.6.1988 -
Lower component of 'dearness pay' was extended
to the employees retiring after 1.6.1988 vis-à-vis
the employees who retired prior thereto - Held:
Such classification is arbitrary and discriminatory
and is liable to be set aside as violative of Arts.
14 and 16 of the Constitution - Constitution of
India, 1950 - Arts. 14 and 16 - Tamilnadu Pension
Rules, 1976 - r.30.

Kallakkurichi Taluk Retired Official Association,
Tamilnadu, etc. v. State of Tamilnadu .... 883

(5) (i) Promotion - Eligibility - Held: Respondents
were already holding the post of Scientific Officer
and, therefore, were eligible to promotion quota
of 25% posts of Assistant Director after
completion of five years of service as Scientific
Officers in terms of Rules of 1987 - Subsequent
amendment of 1990 laying down to fill in all posts
of Assistant Director by direct recruitment could
not be applied in case of the respondents - Even
if respondents had not completed five years of
experience on the post of Scientific Officer for
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suspended u/s.12(4) from the date of original order
of removal - Orissa Civil Services (CCA) Rules,
1962 - r.12(4).

Rushi Guman Singh v. State of Orissa
& Ors. .... 862

(8) Termination of service - By State or State
instrumentality - Clause in appointment letter
providing sole discretion to employer to terminate
the services of employees - Held: State itself or a
State instrumentality cannot impose
unconstitutional conditions in statutory rules/
regulations vis-à-vis its employees, in order to
terminate the services of its permanent employees
in accordance with such terms and conditions -
The alleged clause of appointment letter is
unconscionable and thus Service Condition Rules
held violative of Art.14 of the Constitution to this
extent.

Balmer Lawrie & Co. Ltd. & Ors. v. Partha
Sarathi Sen Roy & Ors. .... 1018

STATUTES OF PUNE UNIVERSITY:
Statutes 424(3) and 424(C).
(See under: Service Law) .... 303

SUPPRESSION OF UNLAWFUL ACTS AGAINST
SAFETY OF MARITIME NAVIGATION AND FIXED
PLATFORMS ON CONTINENTAL SHELF ACT,
2002:
s.3.
(See under:  International Law) .... 595

SWATANTRATA SAINIK SAMMAN PENSION
SCHEME, 1980:
Pension - Granted by High Court from the year
1973 - Held: The direction relating to entitlement

of claimant to the benefit of pension from 1973 is
erroneous - He could be covered under the
Scheme only after the circular dated 31.1.1983
whereby he was made entitled to the pension -
Circular No.8/4/83-FF(P) dated 31.1.1983 issued
by Ministry of Home Affairs.

Secretary to Government of India v. Sawinder
Kaur and Anr. .... 788

TAMILNADU PENSION RULES, 1976:
r.30.
(See under:  Service Law) .... 883

U.P. FORENSIC SCIENCE LABORATORIES
TECHNICAL OFFICERS SERVICE RULES,
1987:
rr. 5 and 16.
(See under:  Service Law) .... 534

U.P. FORENSIC SCIENCE LABORATORIES
TECHNICAL OFFICERS' SERVICE (FIRST
AMENDMENT) RULES 1990:
(See under:  Service Law) .... 534

URBAN DEVELOPMENT:
Illegal and unauthorized construction made by
developers/builders - Demolition order - Plea of
flat buyers for regularization of construction - Held:
The 1966 Act does not mandate regularization of
construction made without obtaining the required
permission or in violation thereof nor does it entitle
flat buyers to seek a mandamus for regularization
of unauthorized/illegal construction - The 1991
Regulations also cannot be invoked for
regularization of disputed construction because
the same were enforced much later - No case
made out for directing the respondents to
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regularize construction made in violation of
sanctioned plan - Courts are also expected to
refrain from exercising equitable jurisdiction for
regularization of illegal and unauthorized
constructions - Flat buyers, however, free to avail
appropriate remedy against developers/builders
- Mumbai Municipal Corporation Act, 1888 -
ss.337, 351 and 354A - Maharashtra Ownership
Flats (Regulation of the Promotion of Construction,
Sale, Management and Transfer) Act, 1963 -
ss.2(c), 3(2), 4, 7(2) and 13 - Development Control
Rules for Greater Mumbai, 1967 - Development
Control Regulations for Greater Mumbai, 1991.

Esha Ekta Apartments Co-operative Housing
Society Limited and Others v. Municipal
Corporation of Mumbai and Others .... 478

WEST BENGAL KEROSENE CONTROL ORDER,
1968:
Para 8 to 11 - Allocation of monthly quota to
kerosene dealers - Quota allotted to appellant-
dealer reduced by Director of Consumer Goods
- Order upheld by District Magistrate - Appeal
before Principal Secretary/Commissioner of Food
and Supply Department which set aside the order
of District Magistrate - Jurisdiction of Principal
Secretary/Commissioner to entertain the appeal -
Challenged - Held: Order passed by District
Magistrate, could not be termed as an order under
para 8 or 9 of Control Order and thus, no appeal
was maintainable under para 10 before Principal
Secretary/ Commissioner - Even if order of District
Magistrate was passed under para 11, such order
was not appealable under para 10 or before
Principal Secretary/Commissioner - State has
inherent power to alter or to set aside any order
passed by District Magistrate but it should follow

the procedure as prescribed by law - From the
order passed by Principal Secretary/
Commissioner, it is apparent that it was passed
in capacity of his designated post and not on
behalf of the State - High Court justified in holding
that Principal Secretary/Commissioner was not
competent to hear the appeal.

Ranjit Kumar Murmu v. M/s Lachmi Narayan
Bhomroj & Ors. .... 263

WEST BENGAL SCHOOL SERVICE COMMISSION
(PROCEDURE FOR SELECTION OF PERSONS
FOR APPOINTMENT TO THE POST OF
TEACHERS INCLUDING HEAD MASTERS/
HEAD MISTRESSES SUPERINTENDENT OF
SENIOR MADARASA IN RECOGNIZED NON-
GOVERNMENT AIDED SCHOOLS AND
PROCEDURE FOR CONDUCT OF BUSINESS
OF THE COMMISSION) REGULATIONS, 1988:
(See under:  Service Law) .... 121

WORDS AND PHRASES:
(1) (i) "as-is-where-is" - Meaning of.

(ii) "as if" - Meaning of.

(iii) "mutatis mutandis" - Meaning of - Rajasthan
Land Revenue (Industrial area allotment) Rules,
1959 - r.11A (as amended).

Rajasthan State Industrial Development and
Investment Corporation & Anr. v. Diamond
and Gem Development Corporation Ltd.
& Anr. .... 331

(2) 'Control' and 'pervasive control' - Meaning of.

Balmer lawrie & Co. Ltd. & Ors. v. Partha
Sarathi Sen Roy & Ors. .... 1018
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(3) 'Dearness Pay' - Meaning of.

Kallakkurichi Taluk Retired Official Association,
Tamilnadu, etc. v. State of Tamilnadu .... 883

(4) 'Duration of vacancy' - Meaning of.

State of Kerala and Others v. Sneha Cheriyan
and Another .... 460

(5) 'Establish' and 'administer' - Meaning of, in
the context of Art. 30 of the Constitution of India,
1950.

Dayanand Anglo Vedic (DAV) College Trust
and Management Society v. State of
Maharashtra and Anr. .... 821

(6) 'Encumbrance' - Meaning of.

Saraswati Devi (D) By Lr. v. Delhi Dev.
Authority & Ors. .... 922

(7) "possible" and "practicable" - Meaning of -
Held: The two words are more or less
interchangeable.

C.N. Paramsivan & Anr. v. Sunrise Plaza
TR. Partner & Ors. .... 1

(8) 'Void', 'discrimination' - Meaning of.

Rajasthan State Industrial Development and
Investment Corporation v. Subhash Sindhi
Cooperative Housing Society Jaipur & Ors. .... 978

WRITS:
(1) Mandamus - A Writ of Mandamus can be
issued only when a legal right is established
against an authority who has legal duty emanating
in discharge of public duty or operation of law -

Court to issue the writ of mandamus keeping in
mind the legislative scheme, its object and
purpose, subject matter, evil sought to be
remedied, State's exclusive privilege etc.
(Also see under: Constitution of India, 1950;
and Liquor)

State of Kerala and Ors. v. Kandath
Distilleries .... 1053

(2) (i) Purpose, nature and grant of writs - Held:
Primary purpose of writ is to protect and establish
rights and to impose corresponding imperative
duty existing in law - It cannot be granted unless
an existing legal right of applicant and existent
duty of respondent is established - Writ does not
create or establish a legal right, but enforces one
which stood already established - Writ is equitable
in nature and thus its issuance is governed by
equitable principles - Grant of writ is at the
discretion of court - Courts to exercise such
discretion on the ground of public policy, public
interest and public good.

(ii) Writ of Mandamus - Grant of - Criteria,
discussed.
(Also see under: Constitution of India, 1950)

Rajasthan State Industrial Development and
Investment Corporation v. Subhash Sindhi
Cooperative Housing Society Jaipur & Ors. .... 978
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