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CONSTITUTIONAL ADI UDICATION AND I UDICIAL LEGISLATIONSCOPE
"When in any field of human observation, two truths appear to conflict, it is
wiser to assume that neither is exclusive and that their contradiction, though
hard to bear, is part of the mystery of things"
"Literature and Dogma" Times
Literary Supplement London, J an 22, 1954

.
liThe United States of America will not come to an end if there is no Judicial
Review"

Justice Oliver Wendell Holmen

/lThough my business throughout my professional life has
been with statutes, I come to you empty handed. I bring no
"answers. I suspect the answer to the problems of an art are in
,its exercise", remarked Justice Frankfurter in 'Some
Reflections on the Reading of Statutes'.
The title of this talk perhaps is susceptible of an implication
that primary judicial legislation is permissible, but we are
searching for the limits. But that is really begging the question.
The well spring of power for such actions by the judiciary
remains elusive like the Holy Grail. That such exercise of
power may, in the given circumstances, be most necessary
and welcome may not necessarily clothe it with the requisite
legitimacy.
In ancient times, the authority of the State to legislate, govern,
administer and adjudicate was not diversified. The onward
march
to
modern
constitutional
pol itics
involved
diversification of the state and the task of adjudication fell to

~n institutionalised judiciary. A court is an organ of the state
and its jurisdiction is a specified component of the larger
concept of the authority of a state.
It is axiomatic that the three wings of the state perform
different functions; the legislature makes the law, the
executive enforces it and the judiciary interprets it and decides
the disputes. This may be said to be the conventional wisdom,
but like most conventional wisdom this is only partly true.
Judges inevitably make law. Indeed, Lord Reid remarked that
there was a time when it was thought almost indecent to
suggest that judges make law; but we do not believe in fairy
tales anymore. How much, of it is legitimate and what is its
legitimacy are questions not admitting of straight and sure
answers.
I.

CONSTITUTIONALISM

The aspiration to make power impersonal motivated ancient
discussions about various types of possible constitutions.
But constitutionalism in the ancient world showed only
glimpses of the primary idea that later came to dominate
constitutional theory.
All major features of modern
constitutions had had their origins in hard fought struggles to
call political power into account. The resulting arrangements
of power - sharing, wherever they occurred, left their mark on
constitutional theory. Men throughout history have longed for
a higher standard by which their own man made laws are
tested. Constitutions are that higher standard.
Constitutionalism as it emerged in the last two centuries has
been an attempt to re establish the supremacy of law.
Civilisation involves the subjection of force to reason. The
agency and means of such subjection is the law, said Dean
Roscoe Pound.
Law and particularly constitutional law
regulate the relation between man and man; and man and the
state. Constitutional law regulates the formation and exercise
of political power.

(~onstitutionalism is a broad amorphous concept which takes
within it certain irreducible ingredients like government
according to the constitution and the law; popular sovereignty
and democratic governance; Rule of law and an independent
judiciary with the power of judicial review. The essence of
constitutionalism is the submission of politics to law. If the
very essence of constitutionalism is the submission of politics
to law, the essence of constitutional adjudication is to enforce
constitutional law vis-a-vis government. This implies judicial
review of political acts including legislation. Constitutional
adjudication is, necessarily and inevitably political in that the
object and the effect of constitutional court decis ions are
political. Louis Henkin spells out the various elements of the
idea of constitutionalism.
II.

CONSTITUTIONAL DEMOCRACY

Democracy, very broadly speaking, is the government or rule
by the majority 'Man's capacity for justice makes democracy
possible, but man's inclination to injustice makes democracy
necessary' said Reinhold Niebuhr. However, Constitutional
democracy is one where the majority will and rule is controlled
and directed by constitutional principles or constitutionalism.
For, without that only the husk of democracy - the one man,
one vote rule - may survive. Dr. Ambedkar winding up the
debates in the Constituent Assembly referred to the need to
cultivate constitutionalism and constitutional morality as a
natural sentiment among all people.
Democracy is not necessarily the best form of Government.
Winson Churchul said it as the worst form except for all other
system tried so far. Bernard Shaw quipped that democracy as
a system
ensures that people do not get any better
government than they deserve. Constitutional limitations on
power are intended, amongst other things, to prevent
democracy degenerating itself to elective despotism.
Temptation towards a 'populist' democracy, as a strategy of
perpetuation of political power is insidious. The essence of
democracy is that the power of the majority is limited by rights
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of the minority. When Gandhi and Nehru declared Universal
adult franchise at the beginning of our Constitution- making,
the Western Press called it the biggest gamble in history; but
later acknowledged that Indian Democracy was robust and had
come to stay; but it was nevertheless the 'Rowdiest'
Democracy.
liThe very foundation of human organisation
is the complex of interwoven associative
reparative tendencies of man who, being
incomplete by himself, needs the richness of
association with fellow-men. But the-great
gifts of democracy endow mankind with vast
riches" .
We are so accustomed to the exercise of our
civil rights that we have ceased to realise that
they are as vital to our moral life as breathing
to our physical and we take this miracle for
granted" (Herman Finer)
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III.

CONSTITUTION, LAW AND JUDICIARY

The Constitution of India represents a high watermark of
consensus and compromise in our history - reflecting the best
in our traditions, providing a considered response to the needs
of the present and being resilient enough to cope with the
demands of the future. The basic values of the constitution
can have meaning only when the constitutional vision
becomes a reality. But no constitution is self executing.
Justice Frank furter remarked: the Constitution is not a
printed finally but a dynamic process. Its applications to the
actualities of Government are not a mechanical exercise, but a
high function of statecraft.
Law is the vehicle by which society makes some of its most
basic decisions and courts are the institutions whose major
task is to defend and preserve the order of things. Courts are

(~n important part of the institutions which society has
designed to set its norms with. This is a very sensitive and
significant role; but we should be careful not to pre-empt the
regular give and take between the people and the political
groups on the one side, the Government on the other.
IV.

I UDICIAL REVIEW

The role of the Judiciary, particularly the superior judiciary,
invested with the power of judicial review or constitutional
review cannot be over emphasised.
The principle is that all laws are to be tested on the touchstone
of a higher law which in earlier times was the natural law and
whose place is now filled by a constitutional values. The idea
of judicial review is anterior to a written constitution. The
Israeli Supreme Court in a remarkable judgment in 1995 said
that judicial review is the soul of the Constitution itself; the
majority of enlightened democratic states have judicial review;
the 20th century is the century of judicial review. Constitutional
review now appears to have been accepted as an inherent
characteristic of the Constitutional state.
What obtains under a written constitution is a limited
Government - a Government of enumerated powers with the
judiciary constituted as the guardian of the constitution and
the arbiter of all functions of all the organs of the state. The
concept of limited government and judicial review may be said
to constitute the essence of our constitutional system.
Judicial review and the power to invalidate executive actions
and validly enacted legislation and even constitution
amendments is what is broadly termed as judicial supremacy.
The range of judicial review exercised by superior courts in
India is perhaps the widest and the most extensive known to
the world of law.
It has been wisely and rightly said that every organ of the state
derives its authority from the constitution and has to act within
the limits of that authority. It is for the court to uphold the

~"-~onstitutional values and enforce the constitutional limitations.

This applies to the regular courts of the land. Judicial review
does not mean supremacy of the judiciary, but of the
constitution. That is constitutional supremacy.
The expressions and concepts - judicial review constitutional
adjudication, judicial law making and judicial legislation have
to be kept clearly distinguished, though there may be much
over lapping both in the concepts and in their working.

Judicial Review is the power of the superior courts to test the
legality of any action. The range of judicial review varies in
different jurisdictions. The standards of the tests employed for
judicial review also vary. The standard and intensity of review
will depend upon the subject matter. In law, context is
everything. When the Wednesbury principle applies on when
the principle of proportionally applies depends on the context.
Constitutional Adjudication is the process by which the
superior courts - the Constitutional Courts are concerned with
the constitutionality of any legislation or an action of an
administrative agency and includes resolution of disputes
between different organs of state. It is the determination of the
constitutionality of legislation and other conflicts touching the
fundamentals of democracy. Judicial review in this context is
the exercise of power at a different level and its parameters are
also different. But Judicial Review does not make the court a
higher Legislature. When judicial-review encroaches upon the
wisdom - not - merely the legality or Constitutional ity of any
legislative measure it defeats its own legitimacy. The profound
remark of Justice Homes:
" The United States of America will not come to an end if there
is no judicial review" is a caution against imbalances of
power. The British doctrine parliamentary supremacy prevents
judicial scrutiny of primary legislation, the judicial control
operates through the Doctrine of ultra-vires. Lord Shaw in R
Vs Halliday sharpness of the judicial tool and said The
increasing crush of legislative efforts and the convenience to
the Executive of a refuge to the device of Orders in Council
II
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would increase that danger tenfold were the judiciary to
approach any such action of Government in a spirit of
compliance rather than f independent scrutiny" cardinal to the
systems an checks and balances of course, the Human Rights
set has bout great changes.

V.

I UDICIAL POWER AND LEGISLATIVE POWER

The fundamental distinction between judicial power and
legislative power is recognised in all jurisdictions, both
common law and civil law. Judicial function is to decide upon
the legality of claims and to determine. what the law is and
what the rights of parties are with respect to transactions
already had. Legislative function is making a law to govern
new controversies; it prescribes what the law shall be in the
future cases arising under it. The former concerns past and
present transactions; the latter governs the future. Whereas
a judicial precedent is inductive, legislation is deductive. While
a judicial decision is primarily meant for settling an existing
dispute, a statute on the other hand purports to lay down a
universal rule. A scholar remarked:
lilt is only the political department of
the Government that has the privilege
of considering the abstract justice and
equity. Justice and equity for the courts
mean merely conformity to law, and one
might easily fail to realise how radical
and departure from Anglo-Saxson methods
it is to leave the determination of them
in any other sense to the judges. It is
throwing the fruits of a victory, which it took
a thousand years to win, and abandoning
the attempt to secure a Government of laws
and not of men". (C.K. Allen: IILaw in the Making")

(-,

~ne is reminded of Lord Denning's quip regarding the "long

struggle of the English people from Runnymede to scaffold at
Whitehall to teach their kings a lesson".

VI.

JUDICIAL LAW MAKING

In the process of interpretation and in deciding issues judges,

no doubt make law. The power of the Courts to determine
what the law is, if unwritten, or what it means, if written, vests
in them an authority which in effect, whether or not in form,
is a law making one. The English Judge exercises a function
more authority creative than a continental judge C.K. Allen,
speaking of the comparison between legislation per-se and a
judge made law says
" ... the creative power of the courts is
limited by existing legal material at
their command. They find the material
and shape it. The legislature may manufacture
entirely new material"
It may be said that there are broadly three ways in which

judges make law in the cause of exercise of judicial functions;
i)
ii)
iii)

Interpreting
an
ambiguity
or
apparent
contradiction in a statute;
Gradually giving meaning to deliberately broadly
worded terms in a statute by a succession of
interpretative decisions; and
Expanding the content of the common law
according to expanding the needs of the times.

This is the power which courts have claimed and exercised in
all free governments from a few maxims or general principles.
Thus a vast, flexible complex system of law, known as the
common-law is built and continue to be built. This has always

;:Jbeen recognised as part of the judicial power and judicial
process, both in the common law tradition as also in the civil
law jurisdiction and is accepted as wholly legitimate.
This kind of judge made law is brought about and exists in the
sense that judges by interpretation, by changing their views,
by over ruling earlier decisions make law. The law is moulded
and sometimes changed by this process. The common law, in
. its eternal youth, grows to meet demands of society. This kind
of creativity and innovation is nothing new. Learned Hand put
it picturesquely that the whole of the common law has been
fabricated like a coral reef, each judge builder contributing his
few bricks and little mortar.
Law making in the common law tradition is not anonymous.
Even the appointment of a judge to the superior judiciary is the
announcement of an emerging judicial personality.
All this happens depending on how situations change and the
Courts respond to the felt necessities of the times'. In this
context I faintly recall seervai's admonition that responding to
the "felt necessities of the times' is alright for great Judges;
but the idea can be disastrous in the hands of lesser men.
This kind of judge made law is of course subject to the
legislative oversight of being overruled by the legislature by
enacti ng a new Law.

VII.

CONSTITUTIONAL ADI UDICATION:

And then you have judicial law making through constitutional
interpretation
and
adjudication.
By
constitutional
interpretation, as in other areas, the Court nudges the law a
little forward. This again is on a 'case to case' basis - filling
We have, for
the gaps and carrying the law a little further.
instance, how the concept of istate' in Article 12 was
widened; how Articles 14 and 21 were interpreted breathing
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new life and content into them. Constitutional adjudications
institutionalised a process which may be called "judicial
Constitution making".

One cannot forget the criticism that judicial activism will
sometimes become judicial over-reach and result in"
democratic debilitation.
When a society leaves all of its
important decisions to the judiciary it misses the excitement
of democracy of fighting
out things by the democratic
process. It is then a weak society.
But all this law making is, to an extent, inevitable. Judicial law
making both controlling the allocation of power between
branches of government and supporting open government was
visible in the executive and legislative confrontation over
residual power to protect information from congressional and
public scrutiny. The point is that when the court considers a
constitutional issue, whatever it decides, even when it decides
to do nothing, also that decision will make law.
Some scholars like Prof. Mischel Perry have coined an
expression - "Non interpretivism". Non-interpretivism is the
determination of constitutionality through the definition,
elaboration and enforcement of values beyond those
constitutionalised by the framers. According to this, the
Supreme Court acts as a "continuing constitutional convention
to update the original document, acting as Catalyst and
engi neers of social change". In a critical reaction another
scholar referred to this as the sovereignty of the courts in their
superintendence over the society.
In its approach to the "grand governmental plan" of the
Constitution, 'the Court bows to the lessons of experience and
the force of better reasoning, recognising that the proves of
trial and error, so fruitful in the physical sciences, is
appropriate also in the judicial function'.

(J

As Prof. Lawrence Tribe said:
"invisible constitution" floats in a vast, deep
Ocean and crucially and invisibly in an ocean
of ideas and experiences. And it is only in
the depths of that ocean that the Constitution
finds its true meaning. It is by judicial
interpretation that many times you breathe life
into constitution and find its true meaning. Law
cannot be confined to the mere words of
the Constitution disregarding the gloss which life
has written upon them. The courts fidelity to the
Constitution secures its own subordination. But
fidelity and creativity are not necessarilyantagonistic; they may with devoted insight
enhance one another".

VIII. NUANCES AND LIMITS

Questions of great import remain. When is judicial law making
inappropriate and when not only appropriate but essential?
Judicial law-making gives life to the generalised principles and
is essential to the operation of the constitutional system. The
ultimate objective of the doctrine of separation of powers is " a
synchronised limitation of function without paralysing action".
Generally speaking judges do and can legislate (in the sense
that they make law) but they so only interstitially. They are
confined from the molar to the molecular motions, as famously
said by Justice Holmes. Judicial law making in this sense is
only a mirror. The law makers have put in place the major
architectural features which judges preserve, adding only
filigree.
liThe limits for the judge are narrower, he legislates only
between the gaps, he fills the open spaces in the law,
cautioned justice Cardozo and went on to say:-

l)

"They Uudges) have the right to legislate within gaps,
but often there are no gaps. We shall have a false view of
the landscape if we look at the waste spaces only, and
refuse to see the acres already sown and fruitful. I think
the difficulty has its origin in the failure to distinguish
between right and power, between the command
embodied in a judgement and the jural principles to which
the obedience of the judge is due. Judges have of
course, the power, though not the right, to ignore the
mandate of a statute and rendering judgement in spite of
it. They have the power, though not the right to travel
beyond the walls of the interstices, the bounds set to
judicial
innovation
by
precedent
and
custom.
Nonetheless, by that abuse of power, they violate the
law."
Cardozo, cautioned
these limitations.

judges against the transgression

of

How appropriate is Justice Frankfurter's felicitous remark;
"The court is the brake on other men's actions,
the judge of other men's decisions. The
successful exercise of such judicial power calls
for a rare intellectual disinterestedness and
penetration, lest limitation in personal
experience and imagination operate as limitations
of the constitution".
Justice is the highest interest of mankind on earth. The system
of law, as Justice Holmes exhorted, is the "vastest product of
the human mind". The common law system is the most
admired system in the world. "But it is a 19th century model,
with 20th century processes, struggling to serve the 21st century
justice" .

lJwhile there may be no unanimity on the source, scope and
limits of judicial power, particularly in the area of constitutional
adjudications and law making, there is no gain saying that it is
a essential. The genius is to find the limits in the art of
creativity, in the delicate balancing between creativity and
fidelity; in choosing where to draw the line. This is the area of
wisdom and the genius of the judge. The exercise of this
judicial power is at times legislative in nature. There is a fine
distinction between what may be legislative and what is pense, a legislation.
Judicial law making is the process by which judges make law
in the course of deciding cases by interpretation and
declaration. This is done to fill the gaps. It is interstitial law
making. This will bind the parties to the lis. The law declared
will apply others only in future. What happens if it also binds
retrospectively those who are not parties to the lis. It is so
expressed as to whose vested legal rights are adversely
affected?

IX.

POST FACTO DECLARATION OF LAW; INVALIDATION OF
PAST TRANSACTIONS OF THIRD PARTIES AND THE
"ASHOK HURRA" REMEDY

On occasions, however, the courts have made declarations
which upset past transactions affecting persons not before the
court and rendering them virtually remediless. This is virtually
an exercise of full fledged legislative power without the
wherewithal for that exercise.
There are decisions which annul State actions after a long gap
of time leaving the intervening third party rights high and dry.
This has happened in many cases ignoring intervening
equities and the rights of third parties, such as a bonafide
purchase for value without notice from an ostensible owner.
Such a purchaser is a great favourite of the law; but becomes
a hapless victim in such sweeping decisions of the court.

x.

JUDICIAL LEGISLATION

Judicial legislation is virtual primary law - making by the
judiciary. The most vexed question is whether courts can
undertake such primary legislative activity. In other words can
the judiciary make a law where none exists. How far is such
exercise legitimate?
We have the typical case of Vishaka. There was no legislation
on the topic. The court, after referring to various International
Covenants issued directions to hold good till the legislature
made a law governing the matter. It is a class ic instance protem ad-hock judicial legislation. There can be no two opinions
that the purpose was most laudable and provided a much
needed remedy.
It answered a pressing human rights'
situation. But the question is the source of power. It is well
accepted that the court takes note of international treaties and
conventions especially those touchiQg expansion and
enforcement of Human rights and fundamental freedoms and
if there is no conflict with the municipal laws the courts adapts
them as an exercise of interpretation of the domestic law. But
that is very different from a codifying exercise when there is no
domestic law.
In Vishaka and Vineet Narayan and the other cases following in
the same stream, it was posited by the Court:

"That there are ample powers conferred
by art. 32 and Art.73 read with art.
142 to make order which have the effect
of law by virtue of Art141 and there is
a mandate of Art. 144 for all authorities to
act in aid of the order of the Supreme Court:
that it is the duty of the executive to fill
the vacuum by executive orders because
its field is co-terminus with the legislature
and where there is inaction even by
the executive for whatever reason
the judiciary must step in, in exercise of its
constitutional obligations to provide
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a solution in such time as the legislature
enacts proper legislation to cover the field".

This reasoning for judicial legislation appears to the purists
and school- men a constitutional conundrum. The proposition
that "when there is no law the executive must step-in and
when the executive also does not act the judiciary should do
so" is an attractive invitations; but it is more attractive than
constitutionally sound.
Executive power is of course co
extensive with legislative power. A field un-occupied by law is
open to the executive. But there is no warrant that by virtue of
those provisions the courts can come in and legislate. The
argument that the larger power of the court to decide and
pronounce upon the validity of law includes the power to frame
schemes and issue directions in the nature of legislation may
equally be open to question.
This is typically the converse case of Bills of attainder;
Legislative determination of disputes/ rights has been held to
be illegal and impressible. Ameerunnisa, Ram Prasad Narayan
Sahi and Indira Gandhi are some of the telling cases. By the
same logic and converse reasoning judicial legislation which
is judicial determination of policy and law is difficult to be
justified jurisprudentially. It is one of the basic constitutional
princi pies that just as courts are not constitutionally
competent to legislate under the guise of interpretation so also
neither Parliament nor State Legislatures can perform an
essentially judicial function. None of the three constitutionally
assigned spheres or orbits of authority can encroach upon the
other. This is the logical meaning of the supremacy of the
Constitution
Lord Devlin's comment comes to mind; 'The British have no
more wish to be governed by the judges than they wish to be
judged by their admirations'.
Furthermore eyen assuming the proposition in Vishaka to be
sound in cases where fundamental rights are concerned,
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\~where no fundamental right is at stake, the reasoning and the
proposition might break down.

This is not to deny the need and the desirability of such
measures. The question is one of legitimacy and propriety,
Robert Bork's profound statement comes to mind:
" .. the desire to do justice whose nature seems obvious is
compelling, while the concept of constitutional process is
abstract, rather arid, and the abstinence it counsels
unsatisfying. To give in to temptation, this one time,
solves an urgent human problem, and a faint crack
develops in the American foundation. A judge has begun
to rule where a legislator should". (THE TEMPTING OF
AMERICA)

Any support or justification for judicial legislation will have to
be premised on sound legal reasoning. It cannot be justified
for the reason that it produces welcome and desirable results.
If that is done, law will cease to be what justice Holmes named
it, lithe calling of thinkers and becomes the province of
emotions and sensitivities". It then becomes a process of
personal choice followed by rationalisation. The major and
minor premises do not lead to a result; but the result produces
major and minor premises. This is a reversal of the process virtually maki ng concept of constitutional adjudication stand
on its head. It i? to law what Robert frost called 'free verse',
"Tennis with the net down". Then naturally there are no rules,
only passions. Legal reasoning rooted in a concern for
legitimate process rather than desired results restricts judges
to their proper role in a constitutional democracy. That marks
off the line between judicial power and legislative power.
Legislation, contrary to some popular notions, is a very
elaborate democratic process. It takes much to distil the raw
amorphous public opinion into scalable legislative values
through the multi-tiered filter of parliamentary processes &
procedures.
One must consider the question of the wisdom and prudence
of leaving to the judges this great power undefined and

0unrealised. Arguments about institutional competence and the
general propensities of judges become significant and
But even more important is the jurisprudential
relevant.
question of legitimacy of authority.
Indeed, a degree of tension is a necessary concomitant of the
checks and balances of a constitutional system. But in the
urge to check, it should not be forgotten that balance is
involved as well. Nature abhors vaccum and the vaccum of
inaction of legislative and executive wings creates pressures
for judicial action
which is quite tempting. Such judicial
action may also win public acclaim and acceptance. But
something more precious and vital is at stake. It is the survival
of the fundamental constitutional system. Neither popular
realism nor criticism can answer the long term issue of the
appropriate legislative role of the judiciary and the desirable
limits on the scope of such power. More paramount
considerations must be decisive.
Power is of an encroaching nature, wrote Madison in the
federalist. That is true of aU power, judicial power is no
exception. While the previous boundaries of the adjudicative
techniques are flexible rather than fixed, if they are abandoned
entirely the judge loses credibility. With the credibility of the
other branches being in despair, we cannot afford any
depreciation in the judicial gold standard. General acceptance
of the authority of law is a necessary bulwark of our otherwise
fragile socia-economic order. If the courts by extension, and
perhaps consequent failure, contribute to our growing sense
of desperation the situation will be gloomy. When a people
despair of their institutions, violence and
force arrive
masqucading as ideology.

CANADIAN RESPONSE: DEMOCRATIC DIALOGUE

~JA peculiarly innovative Canadian response to the difficulty of
judicial politics of constitutional adjudication which has come
to be known as "democratic dialogue" in worth recalling.
Courts remind legislatures of the values that might otherwise
be neglected, and legislatures respond by expanding or
refining the terms of the debate and making clear why rights
have to be restricted in particular contexts. To quote Incobucci

J:
liThe charter has given rise to a more
dynamic interaction among the branches
of governance. In reviewing legislative
enactments and executive decisions to
ensure constitutional validity the Courts
speak to the legislative and executive branches.
Most of the legislation held not to pass
constitutional Muster has been followed by
new legislation designed to accomplish similar
objectives. By doing this, the legislature
responds to the courts, hence the dialogue
among the branches. This dialogue between and
accountability of each of the branches have the
effect of enhancing democratic process,
not denying it".
JUDICIAL ACTIVISM AND CONVENTIONAL LIMITATIONS
Public law ought in principle to respect conventional
limitations on judicial activism because they are critical to the
functioning of a demoGratic state. Judicial decisions bring
about significant constitutional changes. There is a case for
saying that constitutional change, when it occurs, should not
come about accidently or incidentally and without any
acknowledgements that it is happening at all.
It is also necessary to bear in mind that judicial activism does
not generally thrive in the face of a vigorous political process.
As long as societal tensions could find release and
satisfaction by a prompt grouping of the geo-economic
interests, politics and its process prevail. In the U.S it was
doomed when the passion of the civil war reconstruction

()paralyzed it. Problems then had to be resolved in another place
which provided an entry for judicial mediation on a grand
scale. Between 1866 and 1937, the u.s Supreme Court struck
down 76 Congrational measures and emasculated many
others. The lesson of this period is that a political vaccum is a
hot bed for judicial activism and law making. Judicial activism
is a slippery slope leading to many executive minded judicial
encroachments. The paradigms and value judgements of
maintenance of a right balance are not static but vary
according as the pressures of the day and the imperatives that
justify both the need for and the extent of adjustments
amongst different rights and values. As justice Chandrachud
elegantly put it, it is an accepted fact of constitutional
i nterpretati on that the content of j ustifiabi Iity varies acco rd i ng
to how the judges value preference respond to the multidimensional problems of the day, an awareness of history is a
part of these preferences.
Courts work and apply the law not in the vaccum of intellectual
dexterity, but to the hard and mundane realities. The hydraulic
pressure of great events do not pass judges idly by. In the
works of lord Roskil
lithe law lords will continue to be the targets

for those academic lawyers who will seek
intellectual rather than imperfect pragmatism.
But much of the common law and virtually all the
criminal law is a blunt instrument by means of
which human beings are governed and subject to
which they are regained to live and blunt
instruments are rarely perfect, intellectually or
otherwise. By definition they operate bluntly and
not sharply".
Even so, there is the desideratum that all judicial actions and
decisions should have visible legal support and rest on sound
jurisprudential basis.

l)
LEGITIMACY OF THE I UDICIAL PROCESS
Essential to the whole process is the wisdom of the judges and
the public perception of legitimacy in their functioning, The
legitimacy of the judicial process, as Archibold Cox points
out, lies in the wisdom and moral force of great judges,
procedural fairness and regularity, It is the all important but
fragile faith that courts apply to current constitutional
controversies, a continuing body of law, is, a set of governing
principles that have a separate existence and command an
allegiance greater than that due to any individual merely by
virtue of office or personal prestige.
President Truman's seizure of the steel mills was
held
unconstitutional and return of the mills was ordered. Govt had
in the meanwhile spent millions of dollars on their
improvement. The President regarded it as a personal affront;
but told the country that it was his duty to obey the law as
declared by the court. President Eisenhower sent troops to
Little Rock to quell mob violence that was frustrating a decree
ordering desegregation. President Kennedy used the army to
secure the admission of a black student to the University of
Mississippi in the fare of obstructive violence.
'I

It may be said that all this is possible primarily because people
as a whole realise that liberty for the weak depends upon the
rule of law and the rule of law depends upon voluntary
compliance.
One recalls Learned Hand's rhetorical question as to whom he
was accountable to and his pointing to the shelves saying,
To those books about us", And more recently Justice Stephen
Breyer, in response to a question as to why Americans do
what the courts says stated that "there was no magic words on
paper'. Following the law is a matter of custom, of habit, of
"widely shared understanding as to how those in government
and members of the public should, and will act when faced
with a court decision they strongly dislike. The answer is not
in history but in tradition".
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It is inevitable that the legislature's lend priority to required
immediate interests. But it is important and essential that long
term interest and
constitutional values be given due
consideration. Until the legislatures do so, the judiciary seems
to inherit this assignments by default and if the assignment is
judiciously performed as initiated by great judges, the court
can be regarded so to quote professor Meclosky the counsel
not as an advisory, but is an auxiliary to democracy.
Paradoxical though it may seem, the judiciary is both an ally of
majoritarian:ism and its critic and censor too.
ENABLING EXPANSIVE SOCIAL MISSION OF THE INDIAN
CONSTITUT1QNAL DOCUMENT
There is however another perception of a new vision of the
Indian Constitutional documents of which we have a glimpse
in Ambedkar's spirited
defence of the size of the
constitutional document which was described by the criticised
as 'elephantine' in size and operate as a 'lawyer's paradise'.
He was unapologetic and said that he wanted all political
institutions to be united in the common bond of the
constitutional justice, as, according to him, constitutional
morality, essential to the working of the constitution was
merely a top-dressing on the Indian soil which was essentially
undemocratic. Part IV of the Constitution yet another a
message. Article 37 commands the state to integrate the
values of Part IV in the Governance of the Country. Judiciary
is a part of the State inheriting this constitutional hope and
vision. The dessent of Justice Hidayatullah in Mirajkar is in
point. The Supreme Court of India, as inheritor of this mission,
it is possible to argue has the constitutional obligation to
catalyse socio-economic change by informing the obligations
of the state under Part III with the aspirations of Part IV.
Perhaps this might afford justification for judicial activism.
Part IV is Fons J uris,- sources of law for a Welfare State. This
power is available only in the area of making the fundamental
rights meaningful and effective and in the areas of great
public interest and importance. This species of primary
legislative activity may, be legitimate while done not

~.) unilaterally but consensually, and in participation

with the
executive wing. In the Parliamentary system the Cabinet of
Ministers is the 'hyphen' which joins and the 'Buckle' which
fastens the legislative wing of the State to the executive; and
the government is primarily responsible for initiating
legislature. What is done by the court should, of course, be
only pro-tem and ad-hock as a measure to fill the lacuna until
the legislatures steps- in. There is something innovative in the
Canadian judicial experience.

EPILOGUE:
The power and prestige of the courts rests on a paradox. The
power of judicial review is at once antidemocratic and counter
majoritarian, yet that power rests solely upon the approval of a
free people. Far from being antithetical, judicial review is
essential to the promise and performance of free government.
The judiciary fulfils an important role acting as an auxiliary
precaution against the abuse of government power and exercises
of majoritarian despotism. Judicial review provides sober second
thought of the community - that firm face .on which all law should
rest. But there is need to recognise that judicial power and
process also have their limitations. The attitude of jUdicial humility
and restraint is not an abdication of the judicial function; it is a due
observance of its limits.
As Dieter Grimm, former Justice of the Federal Constitutional Court
of Germany points out:
"Amendments are an external corrective to the
power of courts. But there is also an internal
corrective - it is extremely important that
constitutional courts are embedded in a lively
discourse in which the division of functions
between the political and judicial branches of
government, the acceptability of legal methods
and the soundness of interpretations are constantly
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evaluated and readjusted. Judicial independence
is not in danger when judges pay attention
to the reactions their decisions find in society".
Another German scholar Prof Karl Doehring has thoughtfully stated
"If one accepts the existence of unfettered
justiciability of all legal questions, there is
a danger that we will not have a government of
law but a government of judges. Then there is no
escape, only the hope that we have excellent
judges, and then we must ask how to obtain
such j,udges".
Prof Willi's final evaluation of the work of the America Supreme
court in glowing terms is heart warming, and he paraphrases the
language of William Wirt:
"It would be as rational to talk of a solar system,
without a sun, as to that sun is and should be
a lambent, life supporting one and one and
not a scorching sun".

I am sure that this tribute will equally apply to our court in its high
standards of judicial competence and moral integrity. As the late
lamented justice Khanna always reminded us 'the courts like every
other human institution must earn reverence through the test of
truth'.
The best and complete answer is the self imposed discipline of
enlightened judicial restraint. The rarest kind of power in our
troubled world, it is said, is the one recognised but not exercised.
Yet that is the sort of example we have a right to expect from the
least hostile branch of government that must define the limits of all
branches including its own.
One need not be to disconcerted by the various pulls and
pressures tending to upset what one believes to be an ideal
constitutional balance. No single institution is even remotely

('9supreme.
Some struggle and tension do arise.
influence is a continuing process.

Reciprocal

In the field of constitutional law the delicate balance between the
various institution whose sound and lasting quality which Dicey in
the "Law of Constitution" likened to the work of bees while
constructing honey comb is maintained to a large degree by the
mutual respect which each institution has for the other".
This is as much a prescription for the future as it was for the past,
profo und and relevant everywhere.

